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NEW   CASES 


IN  THB 

COURT   OF  COMMON   PLEAS,       isas. 


▲in> 


OTHER    COURTS. 


SECOND    YEAR   OP   THE   REIGN   OF    VICTORIA. 


The  Judges  who  sat  in  Banc  during  this  Term  wares 

TlNDAL  C.  J.  BoSANgUET  J. 

VaUGHAN  J.  COLTMAN  J. 


HiNCHLIFFE  V.  The  Earl  of  KiNNOUL.  Jun$  IS.(a) 

TPHE  Plaintiff  declared  that  he  was  possessed  of  a  In  1728  land 
house  in  the  parish  of  St.  George^  Hanaoer  Square^  bi^dLelease 

in  the  county  of  Midillesexy  abutting  on  the  north  on  vhichexpired 

at  Lady^day 
1824.  In  1819  PUdntiflTj  by  yirtae  of  a  demise  from  an  under-lessee,  which  ex- 
piled  in  1 820,  was  in  possession  of  a  house  erected  on  part  of  this  land,  and, 
QDder  that  demise,  exercised,  as  all  his  predecessors  had  done,  for  more  than 
tiiiity  yean,  a  right  of  way  over  a  passage  on  one  side  of  his  house^  as  necessary 
for  the  use  an3  enjoyment  thereof;  pardcularly  for  repairing  the  eastern  side: 
ihe  Qoder-lessee's  interest  expired  in  1822 :  Defendant  was  in  possession  of  the 
»il  of  the  passage  by  virtue  of  an  assignment,  in  1791^  of  the  lease  of  1728 : 
in  1819  the  party  possessed  of  the  reversion  expectant  on  the  lease  of  1728 
tlemised  to  Plaintiff  the  house  of  which  he  was  in  possession,  as  above,  for  fifty- 
seven  yean  and  a  half,  to  hold  from  Lady^day,  1824,  togeUier  with  all  the  ap- 
putenanees  to  the  same  belonging,  subject  to  a  covenant  for  repairs.  In  1822 
the  revenioner  demised  tlie  soil  of  the  passage  to  Defendant  for  sixty-one  yean, 
to  hold  from  Lady^ay,  1824:  Held  that,  under  the  demise  of  1819^  Plaintiff 
was  entitled  to  a  right  of  way  over  Defendant's  passage. 

(a)  The  publication  of  this     has  been  unavoidably  postponed 
nd  the  two  foQowing   cases     till  the  present  term.  ,  ^ 

TOUV.  B  /f  -«     .^'*  ^ 


2  MICHAELMAS  TERM, 

1838.  Green  Street^  and  on  the  east  on  a  passage  leading  from 
■  Green  Street  to  Le^s  Mem :  that  there  was  a  coal- 
HiNOHLiFFE  gijQQi^  coal-hole,  or  opening  in  the  passage,  communi- 
The  Earl  of  eating  with  a  coal-cellar,  parcel  of  the  Plaintiff *s  house; 
KiNNouL.  and  that  the  coal-shoot,  coal-hole,  of  opening  was  neces- 
sary for  the  convenient  and  beneficial  use  and  occupation 
of  the  house:  that  a  pipe,  for  the  conveying  water  neces- 
sary for  the  convenient  and  beneficial  use  and  occupation 
of  the  house,  was  placed  through  and  under  the  passage : 
and  that  another  pipe,  for  conveying  water  and  soil  from 
a  watercloset  in  the  house,  was  placed  in  and  down  the 
eastern  wall  of  the  house,  which  abutted  upon  the  said 
passage :  that  the  Plaintiff  had  a  right  for  himself  and 
his  servants  to  pass  and  repass,  on  foot,  along  the  pas- 
sage, for  the  purposes  of  using  the  coal-shoot,  coal-hole, 
or  opening ;  of  using  and  filling  the  coal-cellar ;  and  of 
cleansing,  amending,  altering,  and  repairing  the  pipes 
and  side  of  the  house  abutting  on  the  passage,  at  all 
such  seasonable,  convenient,  and  necessary  times  as 
should  during  his  possession  of  the  house  become  ne- 
cessary for  any  or  either  of  such  purposes :  that  while 
he  was  so  possessed,  it  became  necessary  for  him,  and 
his  servants,  and  workmen,  to  pass  and  repass  through 
the  passage,  for  the  purposes  aforesaid;  but  that  the 
Defendant  prevented  him  from  having  access,  by  closing 
the  entrance  of  the  passage. 

In  a  second  count,  the  Plaintiff  claimed  a  right  or 
easement  to  pass  and  repass  along  the  passage,  with 
coals  and  such  other  things,  at  seasonable  times,  for  the 
beneficial  use  and  occupation  of  the  coal-cellar ;  and 

In  a  third,  a  right  of  way  for  himself  and  his  servants, 
to  pass  and  repass  along  the  passage,  at  their  will  and 
pleasure,  at  all  times  of  the  year,  as  to  the  messuage  ne- 
cessarily belonging  and  appertaining,  and  as  necessary  for 
the  full  and  convenient  use,  enjoyment,  and  occupation 
of  the  same,  with  the  appurtenances. 


2  VICTORIA,  S 

lo  the  third,  seventh,  and  ninth  pleas  the  Defendant       1838. 
tniTersed  the  rights  as  claimed  in  the  three  counts  of       — — 
the  declaration ;  and  upon  those  traverses  the  PlaintiflP  Ho^chmffe 
joined  issue.  The  Earl  of 

Upon  these  three  issues  it  was  found,  by  a  special     KnvNouL. 
verdict,  that  the  Plaintiff  for  many  years  before,  and  on 
the  said  several  days  and  times,  when  &c.,  in  the  de- 
claration mentioned,  was  possessed  of,  and  occupied  the 
messuage  in  Green  Street,  in  the  declaration  mentioned, 
under  a  lease  hereinafter  mentioned;  which' messuage 
abutted  on  the  north  on  Green  Street^  and  on  the  east 
on  the  passage  in  the  declaration  mentioned,'  leading 
from  Green  Street  to  premises  in  the  occupation  of  the 
Defendant,  which — at  the  time  of  granting  a  certain  lease, 
hereinafter  mentioned,  by  Robert  then  Earl  Grosvenor 
to  Elizabeth  Hinchliffe,  since  deceased,  and  the  Plaintiff, 
bearing  date  the  20th  of  July  1819 — extended  from  Green 
Street  to  Lee^s  Mews,  as  in  the  lease  des^cribed :  that 
(luring  all  the  time  of  the  Plaintiff's  possession  as  afore- 
said, and  for  many  years  antecedent  thereto,  there  was 
a  coal-shoot  or  coal-hole,  covered  with  a  moveable  iron 
plate,  in  the  said  passage  near  to  the  eastern  side  of  the 
said  messuage  of  the  Plaintiff,  and  which  said  coal-shoot 
or  coal-hole  passed  in  an  oblique  direction  into  a  coal- 
cellar  belonging  to  the  said  messuage,  and  forming  part 
thereof:  that  during  all  the  time  of  the  Plaintiff's  pos- 
session as  aforesaid,  and   for  many  years  antecedent 
thereto,  there  was  a  pipe  for  carrying  water  necessary 
for  the  convenient  and  beneficial  use  and  occupation  of 
the  said  messuage,  and  which  was  the  sole  pipe  for  the 
supply  of  wrater  to  the  said  premises,  situate  in  the  soil 
under  the  said  passage ;  and  also  another  pipe  for  con- 
ning water  and  soil  from  a  water-closet,  part  and 
parcel  of  the  said  messuage,  for  the  necessary  occupa- 
tion of  the  same ;  which  last-mentioned  pipe,  and  also 

B  2 


V  MICHAELMAS  TERM, 

.    1888.        part  of  the  first-mentioned  pipe,  passed  outside  the 

eastern  wall  of  the  said  messuage  so  abutting  on  the 

^y         said  passage  as  aforiesaid;  and  that  the  coal-shoot  ia 

The  Earl  of  the  declaration  mentioned  was,  during  all  the  time  afore- 
KiNMouL.  gj^jjj^  necessary  for  the  convenient  use  and  occupation 
of  the  said  messuage  and  premises,  with  the  appur- 
tenances: that  the  sai^  coal-shoot  could  not  be  used 
without  passing  or  repassing  along  the  said  passage: 
that  the  necessary  repairs  to, the  said  pipes,  and  side 
or  wall  of  the  messuage  abutting  upon  the  said  pas- 
sage, could  not  be  done  without  passing  and  repass- 
ing along  the  said  passage:  that,  at  the  said  several 
times,  when  &c.,  the  Plaintiff  had  occasion  to  use  the 
coal-ishoot,  and  to  repair  the  pipes  and  side  or  wall ;  and 
that  the  Defendant  hindered  and  obstructed  the  Plain- 
tiff at  the  said  several  times,  when  &c.,  from  passing 
and  repassing  along  the  said  passage  forthe  purpose  of 
using  the  coal-shoot,  and  for  the  purpose  of  repairing 
the  said  pipes  and  side  or  wall : 

That,  by  indenture  of  lease  of  2d  October  1 728,  Robert 
Myddleton,  as  committee  of  Dame  Mary  Grosvenorf  widow, 
a  lunatic,  demised  to  Thomas  Barlow  and  Robert  An- 
drews part  of  a  field,  called  Upper  Hill  Fields  in  the  parish 
of  St.  George^  Hanover  Square^  fronting  towards  the  east 
one  hundred  and  twenty  feet  on  Audiey  Street ;  towards 
the  north  four  hundred  and  forty  feet  on  an  intended 
street  to  be  called  Green  Street ;  and  toward  the  west 
two  hundred  and  ten  feet  on  another  new  street  to  be 
called  Hyde  Park  Street ;  and  abutting  on  the  south 
partly  on  buildings  leased  to  John  Brcrjcn^  and  partly 
on  an  intended  stable-yard  or  mews ;  together  with  all 
ways,  passages,  lights,  easements,  &c.;  (which  parcel  of 
ground  was  part  of  a  large  piece  of  ground  agreed  to 
be  let  to  Barlow  and  Andrews  by  the  said  Sir  R.  Myd- 
dleton ;)  to  hold  the  said  piece  of  ground  and  premises 
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from  hady-dajf  1727}  unto  die  full  end  and  term  of       1838. 
ninety-seven  years  thence  next  ensuing,  at  a  yearly  rent       — 

0f4^«  HWOHUPEB 

That,  by  indenture  of  lease  of  22d't7tt/y  1729,  Barl&w  The  Earl  of 
and  Jndreyos  demised  to  Gray  'and  Brown  a  part  of  Kinwoul. 
Upper  Hill  Fieldj  fronting  towards  the  south  sixty-five 
feet  on  the  said  intended' stable-yard  or  mews;  towards 
the  east  seventy-five 'feet  on  land  in  the  occupation  of 
Boger  Morris;  then' towards  the  north  fifty  feet  on  land 
in  the  occupation*  of  Jama's  Richards  ;  .then  towards  the 
east  seventy^five^feet  on  the  same  land;  then  towards 
the  north  five  feet  on  Green  Street;  then  towards  the 
west  seventy*five  feet  on  land  in  the  occupation  of  Robert 
Vmplely;  then  towards  the  north  ten  feet  on  the  sam^ 
land;  and  then  towards  the  west  seventy-five  feet  on 
land  in  the  occupation  of  Richard  OaJcman :  with  free 
ingress,  egress,  and  regress,  along  with  other  tenants, 
over  the  intended  stable-yard  or  mews :  to  hold  from 
hify4ay  then  last  past  for  ninety-three  years  thence 
next  ensuing ;  at  the  rent  of  10/.  per  anAum : 

That  the  part  of  the  last-mentioned  premises,  de- 
scribed as  fronting  five  feet  on  Green  Street^  and  seventy- 
five  feet  east  and  west  on  land  in  .the  occupation  of 
Biekards  and  Umplehy  respectively,  was  the  soil  of  the 
.  vay  or  passage  in  the  declaration. mentioned;  and  that 
the  premises  in  the  occupation  of  Vmpleby  were  the  pre-  ^ 
mises  of  the  PIainti£Pin  the  declaration  mentioned: 

That,  by  indenture  of  lease  of  1 7th  Jtdy  1 7S0,  Barlow 
and  AnirevDs  demised  to  Robert  Umpleby,  part  of  Upper 
Hillfald^  finonting  towards  the  west  seventy-five  feet  on 
land  let  by  Barlam  and .  Andrews  to  ^Thomas  Parker j 
carpenter;. towards  the  north  fifty  feet  on  Green  Street; 
toward? theeast seventy-five  feet  on  land  in  the  occupa- 
tion oiGrayBnA  Brawn  (being  the  way  or  passage  before 
described);' and  towards  the  south,  partly  on  ]apd  in 
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18S8.       the  occupation  of  Crrcn/  and  Braamj  and  partly  on  land 

■       in  the  occupation  of  Oakman :  to  hold  from  LcLdy^y 

HufCBUFFB  ^^^  ]j^g^  p^g^  jjjj.  ninety-two  years,  at  a  rent  of  lOt  per 

The  Earl  of  annum: 
KiNNouL.         That  Umpleln/s  interest  became  vested,  by  assignment, 

in  Thomas  Grace :  that,  by  indenture  of  lease  of  27th 
February  1764,  Grace  demised  the  premises,  together 
with  a  messuage  then  built  thereon,  and  all  vaults,  cel- 
lars, ways,  paths,  passages,  and  appurtenances,  to  Samd 
AdatnSi  to  hold  from  Michaelmas  1761,  for  sixty  years 
and  a  half  next  ensuing,  wanting  seven  days,  at  a  rent 
of  102.  per  annum :  that  Adamses  interest  vested  in  Mary 
Forrester^  widow ;  and  that,  by  indenture  of  29th  June 
1799,  the  executors  of  Mary  Forrester  demised  the  mes- 
suage and  premises,  with  the  yard  or  garden  and  appur- 
tenances thereunto  belonging,  or  usually  occupied  or 
enjoyed  therewith,  as  the  same  were  in  the  occupation 
of  Mrs.  Forrester^  to  Elizabeth  Hinchliffe,  the  mother  of 
the  Plaintiff,  to  hold  from  Midsummer-day  then  last  past, 
for  twenty-one  years : 

That  before  and  on  the  20th  otjuly  1819,  the  rever- 
sion in  fee  of  the  premises  demised  by  the  indenture  of 
2d  October  1728,  was  vested  in  Robert  Earl  Grosvenor: 

That,  by  indenture  of  the  20th  otjuly  1819,  the  said 
Earl,  in  consideration  of  1867/.  165.,  demised  to  Elizabeth 
Hinchliffe^  and  the  Plaintiff,  the  piece  of  ground,  and  the 
messuage  thereon,  fronting  towards  the  north  twenty- 
seven  feet  on  Green  Street ;  and  towards  the  east  seventy- 
*  five  feet  on  the  way  or  passage  in  the  declaration  mentioned, 
leading  from  Green  Street  into  Le^s  Mews :  together  with 
all  the  appurtenances  to  the  said  piece  or  parcel  of  ground, 
messuage  or  tenement,  erections,  buildings,  and  pre- 
mises belonging,  or  in  anywise  appertaining:  to  hold 
the  premises,  with  the  appurtenances,  from  Ijody^day 
1824,  at  which  time  the  indenture  of  2d  October  1728 
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would  end  and  determine,  for  fifty-seven  years  and  a        1888. 

half  thence  next  ensuing :  Elizabeth  Hinchliffe  and  the        — 

Plaintiff  covenanting  to  "  keep  the  said  messuage  or  tene-   '^^'ohlippb 
inent,  and  all  other  erections  and  buildings  built,  or  that    The  Earl  of 
should  or  might  be  built  on  the  said  demised  ground,     Kcvmoul. 
or  any  part  thereof,  and  all  the  walls,  pavements,  fences, 
pipes,  gutters,  watercourses,  privies,  sinks,  drains,  sewers, 
and  appurtenances  belonging,  or  that  should  or  might 
be  made  or  belong,  to  the  said  demised  premises,  or  any 
part  thereof^  in,  by,  and  with  all  and  all  manner  of  need- 
ful and  necessary  reparations  and  amendments  whatso- 
ever:" 

That  Elizabeth  Hinchliffe  died  in  1826 : 

Hiat,  by  indenture  of  14th  July  1730,  the  executors 
of  Barkm  and  Andrews  demised  to  Richard  Oakmc^n  a 
piece  of  Upper  Hill  Field,  fronting  towards  the  east 
seventy-five  feet  on  the  land  demised  to  Grcn/  and  Brown, 
and  towards  the  north  forty  feet  on  the  land  demised 
to  Umpleby :  to  hold  from  Lady^day  then  last,  for 
mnety-two  years,  at  the  rent  of  5/.  155.  per  annum  : 

That,  by  indenture  of  15th  Jtiy  1730,  the  executors 
of  Barbm  and  Andrews  demised  to  James  Richards  the 
ground  immediately  adjoining  the  passage  in  the  de- 
claration mentioned,  described  as  fronting  Green  Street 
for  fifty  feet  towards  the  north,  and  towards  the  west 
for  seventy-five  feet,  a  way  or  passage  leased  to  Gray 
and  Braanij  as  the  same  was  more  plainly  described  in 
the  sdieme  or  plan  thereof  dravm  in  the  margin  of  the 
indentare :  to  hold  from  Ltady-^y  then  last,  for  ninety- 
two  years,  at  the  rent  of  10/.  per  annum :. 

That,  by  indenture  of  16th  nhdy  1730,  the  executors 
of  BarUm  and  Andrews  demised  to  Roger  Morris  a 
iorther  part  of  Upper  Hill  Field,  fronting  towards  the 
west  a  hundred  and  fifty  feet  on  the  lands  demised  to 
Udtards,  and  Gray  and  Brown,  and  towards  the  north 
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HiNCHLIFFE 


18S8.  seventyrfive  feet  on  Green  Street:  to  hold.. from  Lait/' 
day  then  last,  for  niuety-two  years,  at  a  rent  of  5s.  per 
annum :  . 

The  Earl  of  That,  by  indenture  of  25th  March  1791,  the. then 
KnrNovL.  "Earl  Grosvenar  and  his  trustees  demised  to  Lord  Hamp- 
den the  pieces  of  ground  above  described  as  let  to 
Morris  and  to  Richards,  with  two  several  messuages 
upon  them ;  and  the  ground  was  described,  in  a  plan 
annexed  to  the  indenture,  as  abutting  towards  the  west 
for  seventy-five  feet  on  tlie  passage  from  Green  Street  to 
the  Mews  ;  towards  the  north  for  a  hundred  and  twenty- 
five  feet  on  Greeti  Street;  and  towards  the  east  for  a 
hundred  and  fifty  feet  on  premises  in  the  occupation  of 
James  Fisher:  to  hold  from  Ladtf'day  1824,  at  which 
time,  the  indenture  of  2d  October  1728  would  expire) 
for  twenty*nine  years : 

That,. by  an  indenture  of  28th  March  17 98,' Isaac 
Zje/evre'-^in  whom  the  terms  created  by  the  indentures  of 
the22d  July  1729,  and  Uth  and  16th  otjufy  1730,  had 
vested  -—assigned  to  Lord  Hampden  the  parcels  of  ground 
demised  by  those  indentures,  together  with  the  mes- 
suages, &c.,  and  all  the  estate,  &c. ;  to  hold  fit)n[i 
thenceforth  during  the  remainder  of  the  term  of  years 
granted  by  the  indenture  of  2d  October  1728,  subject  to 
the  indentures  of  22d  July  1729,  and  Uth  and  16th 
July  1830,  and  the  performance  of  the  covenants  in  the 
indenture  of  2d  October  1728  : 

That,  by  another  indenture  of  24th  September  1822, 
Earl  Grosvenor  demised  to  Lord  Hampden  the  pieces  of 
ground  hereinbefore  described  as  let  to  Gray  and  Braaonj 
and  to  Oakman,  with  the  messuages  erected  on  them ; 
describing  the  ground,  pursuant  to  a  plan  annexed  to 
the  indenture,  as  abutting  towards  the  east  for  seventj^- 
five  feet;  then  towards  the  north  for  fifty  feet;  and 
then  towards  the  east  for  seventy-five  feet  on  ground. 
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and  buildings  in  the  occupation  of  Lord  Hampden; 
towards  the  north 'for  five  feet  on  Green  Street;  towards 
the  west  for  seventy-five  feet;  and  then  towards  the 
north  for  fifty  feet  on  ground  and  buildings  in  the 
occupation  of  ^rs.  HincHliffe :  to  hold  from  the  5th  of 
April  1824,  "  at  which  time  the  indenture  of  lease  of 
2d  Odcber  1728  would  determine/'  for  sixty-one  years ; 
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That  Lord  Hampden  bequeathed  all  his  leasehold 
estates  to  his  wife,  and  died  in  1830 : 

That  his  wife  djed  in  1833,  ai)d  that  her  executors 
assigned  to  the  Defendant  all  the  pieces  of  ground, 
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1898.       messuages^  &c.  demised  by  the  indentures  of  25th  Monk 
1791,  and  24fth  September  1822;  to  hold  for  the  said 
terms  of  twenty-nine  and  sixty-one  years : 
The  Earl  of        That  in  1789,  and  until  the  year  1822,  the  way  or 
KiNNovL.     passage  mentioned  in  the  indenture  of  the  20th  Jidy 
1819  had  been  used  by  the  public  as  a  thoroughfare 
to  go  from  Green  Street  to  liees  Memsy  situate  at  the 
back  of  the  messuage  of  the  Plaintiff,  and  had  been 
paved  and  lighted  by  the  parish ;  but  that,  after  Lord 
Hampden  had  obtained  the  said  reversionary  lease  in 
the  year  1822,  he  built  a  coach-house  and  stables  at 
the  south  end  of  the  passage,  a  little  to  the  south  of,  but 
free  and  clear  from,  the  coal^shoot  in  the  declaration 
mentioned,   and    thereby   prevented  all  persons  from 
passing  through  the  same ;  and  also  put  a  gate  at  the 
north  entrance  of  the  said  way  or  passage,  which  gate 
has  been  usually  from  that  time  kept  locked,  and  the 
key  thereof,  during  the  time  of  Lord  Hampden^  kept  by 
his  porter,  in  the  porter's  hall,  and  since  by  the  Defend- 
ant or  his  servants :  that  from  the  year  1 788,  down  to  the 
time  of  putting  up  the  gate,  the  occupiers  of  the  mes- 
suage of  the  Plaintiff  used  the  way  or  passage  for  the 
purpose  of  carrying  coals  from  Green  Street  to  the  coal- 
shoot,  when  and  as  the  same  were  wanted  there,  —  the 
same  being  done  once  or  twice  in  the  course  of  each 
year, — and  also  for  the  purpose  of  doing  the  necessary 
repairs  to  the  pipes,   and  to  the  side  or  wall  of  the 
messuage  of  the  Plaintiff,  abutting  upon  the  way  or 
passage  respectively,  as  the  same  were  wanted  — the  same 
having  been  done  three  tim^s  sinCe  the  year  1788, — 
without  any  interruption  whatsoever ;  and  that  from  the 
time  of  putting  up  the  gate,  down  to  the  time  of  refusal 
and  obstruction  by  the   Defendant,  as  aforesaid,  the 
Plaintiff  had  used  the  way  or  passage  for  the  same  pur- 
poses as  before,  by  calling  at  the  house  of  the  Defendant 
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for  the  key  of  the  gate,  which  had  been  thereupon  de«       ]  888. 
livered  to  him ;  he  afterwards  returning  the  key  when  ■ 

the  coals  had  been  shot,  and  the  repairs. done.  HnfCHLWFa 

The  Earl  of 
The  question  was,  whether  the  Plaintiff  had  any  right     Kunrovu 

of  way  over  the  passage  between  his* house  and  the  De- 
fendant's* 
The  case  was  argued  in  Easter  term  by 

WUde  Serjt.  for  the  Plaintiff.  ^ 

The  premises  of  the  Plaintiff,  and  those  of  the  De- 
defendant,  including  the  passage  which  separates  the 
two,  and  over  which  the  Plaintiff  claims  a  right  of  way, 
were  originally  parcels  of  a  large  field,  demised  in  1?28 
by  the  predecessor  of  Lord  Qrosvenor  to  Barlow  and 
Andrews  for  a  term  of  years  which  expired  at  Lady^day 
1824. 

Hie  Plaintiff  obtained  possession  of  his  messuage  by 
virtue  of  a  demise,  made  in  1^99  by  an  under-lessee,  of 
the  messuage  therein  described,  with  the  garden  and 
appurtenances  thereunto  belonging,  or  usually  occupied 
or  enjoyed  therewith,  as  the  same  were  in  the  occupa- 
tion of  the  under-lessee.  This  demise  expired  at  Mid'- 
iutmer  1820;  the  interest  of  the  under-lessee  who  made 
it  commenced  in  1764,  and  expired  at  Lady-day  1822. 

The  Defendant  obtained  possession  of  the  passage, 
a&d  the  premises  adjoining  on  the  east  side,  by  assign- 
nient  made  to  him  in  1798  of  the  interests  of  several 
binder-lessees,  and  of  the  original  term  granted  to  Bar^ 
^  and  Andrews. 

Under  these  circumstances  the  reversioner  in  fee, 
I^  Grosvenor,  in  Jtdy  1819,  demised  to  the  Plaintiff 
and  his  mother  the  ground  on  which  their  messuage 
'^^  together  with  the  messuage  which  they  h^d 
<^cciipied  from  1799,  and  all  and  singular  the  appur- 
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18S8.        tenances  unto  the  said  piece  or  parcel  of  ground,  mes- 

■'  suage  or  tenement,  erections,  buildings,  :and  premises, 

Hn.«.u,K.    bei,,gj„g,  „,  i„  ,„y^j3,.  appertaining,:  .to.  hold  from 

The  Earl  of    Lady^^day  1824  for  fifty-seven  years  and  a  half. 
KiNMout.  And,  in  September.  1822,.  demised  to"  the  Defendant 

the  soil  of  the  pass&ge,  and  the  premises  adjoining  it  on 
the  south,  to  hold  from  5th  of  April  18^4-,  at.  which 
day  the  lease  of  1728  would '  expire,  for  sixty^ne 
years. 

And  the  question  is,  whether  a  right  of  way  over 
the  passage  passed  to  the  Plaintiff  by  the  deed  of  July 
1819. 

It  iS'  clear  that,  at  Ladjf^day  1824,  the  whole  of  the 
premises  erected  on  the  ground  demised  in  1728  would 
revert  to  Lord  Grosoenor^  unfettered  by  any  thing  that 
bad  been  done  during  the  term :  it  was  in  his  power  to 
ratify  or  annul  any  dispositions  made  by  lessees  or 
under-lessees ;  and,  whatever  he  had  a  right  to  grant  in 
possession  at  Ijady-day  1824,  he  had  a  right  to  grant  in 
reversion  at  any  previous  period.  The  question  there- 
fore is,  what  he  intended  to '  grant  by  the  deed  of  Ju/y 
1819,  which,' being  prior  in  date  to  the  deed  of  Septem* 
ber  1822,  roust  be  first  satisfied.. 

First,  then,  being  acquainted  with  all  the  circum- 
stances,  and  referring.to'the  passage  in  the  description 
of  the  abuttals,  he  must  have!  intended  to  pass  the  house 
in  the  condition  in  which.it  was  enjoyed  at  the  time:  if 
it  had  been  intended  to  contract  or  extend  the  mode  of 
enjoyment,  the  deed  would  have :  pointed  out  in  what 
^  respect.  ..  1. 

2dly.  Although,  under  a  strict,  technical  cpn^truction 
of  the  word  appurteiiancesi  the. right  cX  v/9ty  might  not, 
pass,  yet  the  conveyance  of  the  messuage  'passes  what- 
ever is  necessary  to  the  enjoyment  of  it,  and  the  special 
verdict  finds  that  the  use  of  this  passage  was  necessary 
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IS 


for  the  beneficial  occupation  thereof;  without  it  the 
teoant  could  neither  be  supplied  with  fuel,  nor  have  any 
proper  drainage.  .  But, 

Sdly.  According  to  the  principles  laid  down  in  Choi' 
nmddejfi.  Clinton  {a\  as  the  word  appurtenances  cannot 
be  rejected,  we  may  inquire  whether  the  grantor  did  not 
use  it  in  a  sense  more  extended  than  its  technical  mean- 
ing.   Sheppard  lays  it  down,  Touchst.  89.,  "  When  any 
ihing  is  granted,  all  the  means  to  attain  it,  and  all  the 
fruits  and  effects  of  it,*  are  granted  also,  and  shall  pass 
mdusive,  together  with  the  thing,  by  tlie  grant  of  the 
thing  itself  without  the  words  cum  pertinentiisj  or  any 
such  like  .words.     Cuicunque  aliquid  conceditur^  conce- 
diiur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit.    As,  by 
the  grant  of  conusance  of  pleas,  is  granted  the  ordinary 
process  to  bring  causes  to  judgment.     By  the  grant  of 
aground  is  granted  a  way  to  it.     By  .the  grant  of  trees 
is  granted  withal  power  to  cut  them  down  and  take 
them  away.     By  the  grant  of  mines  is  granted  power 
to  dig  them :  and  by  grant  of  fish  in  a  man's  pond  is 
gnmted  power  to  come  upon  the  banks  and  fish  for 
theiD."    But,  according  to  Plowden,  178  a.,  usage  may 
make  a  thing  appurtenant.     And  in  Hill  v.  Grainge  (6), 
where  a  house  was  demised  with  all  the  land  appertain- 
ing to  it,  though  the  Court  said  that  land  could  not 
appertain  to  a  house,  yet  it  passed  under  these  words 
from  the  intention  of  the  parties.    In  Morris  v.  Edgings 
ton  [c\  a  lessor,  having  used  convenient  ways  over  his 
own  adjoining  land  during  his  own  occupation,  demised 
the  premises  with  all  ways  appurtenant;    and  it  was 
held  that,  unless  it  were  shewn  in  evidence  that  there 
was  some  way  appurtenant  in  alieno  solo^  to  satisfy  the 
vords  of  the  grant,  it  should  be  intended  that  he  meant 
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1888.       the  ways  used,  and  that  they  should  pass,  though  he 
'  miscalled  them  appurtenant. 

HmoHLVFB       i^  pj^^^  ^  j^j^^  r^y^^  Clements  v.  Lambert  (J),  and 

The  Earl  of  Barlow  v.  Rhodes  {c),  the  Court  would  apply  only  the 
Kinnouim  strict  sense  to  the  word  appurtenances;  but  there  was  in 
those  cases  no  proof  of  any  intention  that  the  grantors 
meant  to  apply  it  in  any  other  sense :  here,  the  Plaintiff 
is  required,  by  the  deed  of  1819,  to  keep  the  messuage 
in  repair,  which  he  could  not  do  on  the  east  side  unless 
he  had  an  approach  by  this  way. 

Sir  W.  W.  FoUett  for  the  Defendant.  The  case  for 
the  Defendant  is  so  plain  as  to  be  scarcely  susceptible  of 
argument  when  the  dates  of  the  leases  are  ascertained. 

The  interest  of  the  under-lessee,  from  whom  the 
PlaintiflP  took  his  messuage  in  1 799,  expired  seven  days 
before  Lady^day  1822. 

The  original  lease  of  the  soil  of  that  messuage,  and  of 
the  adjoining  passage,  expired  at  Lady-day  1 824,  and, 
as  to  the  passage,  at  least,  was  assigned  to  the  Defend- 
ant's predecessor  in  1793. 

So  that  there  were  at  least  two  years,  from  1 822  to 
1824,  during  which  it  does  not  appear  on  the*  special 
verdict  that  the  plaintiff  had  any  interest  in  the  mes- 
suage in  respect  of  which  he  claims  the  right  of  way;  at 
all  events  he  was  no  more  than  tenant  from  year  to  year; 
and  any  such  right  belonging  to  the  under-lessee  expired 
with  his  lease  in  1822. 

Then,  at  Lady-day  1824,  any  right  of  way  belonging 
to  the  original  lessee,  or  his  assignees,  was  destroyed  by 
the  unity  of  possession  accruing  to  the  reversioner.  Lord 
Grosvenor. 

And  it  was  not  till  Lady^day  1 824  that  the  lease  of 

(o)  bB.&i  AdoU  791.  (c)  1  Cr.  Sp  Mee.  439- 

(6)  1  TaunU  205. 
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Mg  1819)  under  which  the  right  is  now  claimed)  was        1888. 

to  commence  and  take  effect  

Accordingly,  in  1822,  the  Defendant,  as  he  was  en-    Hinohlipfb 
titled  to  do)  closed  the  way  by  a  door,  of  which  the    T^e  Earl  of 
Plaintiff  borrowed  the  key  when  he  had  occasion  to  lay     Kinnoul. 
in  coals;  thereby  acknowledging  the  Defendant's  right 
to  exclusive  possession. 

Bat  it  does  not  appear,  even  on  the  deed  of  July  1819, 
that  there  was  any  intention  to  pass  a  right  of  way : 
this  is  not  pleaded  as  a  way  of  necessity ;  and  the  way    ' 
was  not  necessary,  for  the  Plaintiff  might  have  opened 
a  shoot  into  his  coal-cellar  from  the  street  on  the  north 
side  of  his  house :  the  deed  contains  no  grant  of  the 
vay;  and,  though  a  way  may  pass  where  a  deed  dis- 
closes an  express  intention  to  that  effect,  it  can  never 
pass  under  the  word  appurtenances;  Clements  v.  /yxm- 
hert;  Plant  v.  James,     In  Morris  v.  Edgington^  which 
was  doubted   in   Barlow  v.  Rhodes,   the   words   were 
*•  VDoys  appurtenanty*'  not  ** appurtenances**     The  deci- 
sion in  Dyer  turned  expressly  on  the  intention  of  the 
parties.  And,  where  an  old  right  of  way  is  extinguished 
by  unity  of  possession,  there  must  be  a  grant  de  novo  to 
establish  another ;  Bro,  Abr*  Extit^g,  Com,  Dig,  Chemin. 
D.S.;  WhaUexf  v.  Thompson,  (a) 

The  covenant  to  repair  would  not  convey  to  the  Plain- 
tiff a  right  of  way ;  and  his  inability  to  enter  the  passage 
would  be  an  answer  to  any  action  for  neglect  of  his  cove- 
D^t  as  to  that  part  of  the  house  which  abutted  on  the 
way.  It  would  be  dangerous  to  twist  to  particular 
purposes  a  general  covenant  found  in  all  deeds  between 
W)r  and  lessee. 

^^Ude  in  reply.     It  would  be  more  dangerous  to  de- 
feat the  manifest  intention  of  the  parties,  by  giving  a 

(o)  1JB.<J^P.S71. 
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1898.       strict  technical  interpretation  to  words  employed  in  a 

popular  sense.     As  the  lessor  has  stipulated  for  the  re- 

HiNCHUFFB  pairs^  which  cannot  be  effected  without  using  the  way, 

The  Earl  of  ^^  ^^7  ^^  ^  ^^7  ^^  necessity :  and  the  finding  of  the 
KiKKouL.  jury  establishes  it  as  such.  As  a  rule  of  law  it  may  be 
that  the  way  would  not  pass  under  the  word  appur^ 
ienances ;  but  the  question  here  is  a  question  of  con- 
struction (WilleSf  S27.)»  what  is  the  intention  to  be 
collected  from  the  deed  of  1819?  and  the  intention  was 
that  this  way  should  pass  as  parcel  of  the  house.  If,  as 
the  Plaintiff  contends,  that  deed  discloses  a  clear  inten- 
tion to  pass  the  way,  the  grantor  had  then  a  right  to 
pass  it,  and  his  intention  would  not  be  defeated  by  a 
subsequent  unity  of  seisin  in  1824. 

QtTm  ado.  vulL 

TiNnAL  C  J.  This  special  verdict,  which  has  been 
found  upon  the  third,  seventh,  and  ninth  issues,  stated  in 
the  pleadings,  raises  the  question  of  the  existence  of  the 
right  claimed  by  the  Plaintiff  in  his  declaration ;  namely, 
the  right  to  pass  over  and  upon  the  passage  adjoining 
to  and  abutting  on  the  Plaintiff's  messuage,  for  the  pur- 
pose of  using  the  coal-shoot  placed  in  the  passage,  and 
filling  the  Plaintiff's  coal-cellar,  being  part  and  parcel 
of  his  messuage ;  and  also  for  the  purpose  of  cleansing, 
amending,  and  repairing  the  pipes  for  conducting  water 
to,  and  carrying  soil  from,  his  said  messuage,  and  amend- 
ing and  repairing  the  side  and  wall  of  the  messuage 
itself  abutting  on  the  said  passage. 

The  Plaintiff  rests  his  title  to  this  right  upon  the 
exercise  and  enjoyment  of  it,  prior  to  and  at  the  time  of 
the  granting  of  a  lease  by  Robert  Earl  Grosvenor  to  the 
Plaintiff^s  late  mother  and  himself,  and  upon  the  legal 
operation  of  that  lease;  by  which  lease,  bearing  date 
the  20th  of  Juli/  1819,  the  said  Earl  demised  the  mes- 
suage now  belonging  to  the  Plaintiff  by  the  description 
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therein  contained,  and  to  which  it  will  be  necessary  after-       I8S8. 
wards  more  particularly  to  advert,  to  hold  to  the  Plain-       — — 
tiff's  late  mother  and  himself,  from  Lady^day  1824,  for  H«NaHMirrt 
the  term  of  fifty-seven  years  and  a  half,  from  thence   The  Earl  of 
next  ensuing.  Kucwoul* 

The  Defendant,  on  the  other  hand,  contends  that  the 
right  claimed  by  the  PlaintifiP  cannot  be  supported  in 
law :  for  that  such  right,  if  it  ever  existed,  was  altogether 
extingaisbed  by  the  unity  of  possession  of  the  Plaintiff's 
messuage,  and  of  the  soil  of  the  said  passage;  which,  as 
he  contends,  took  place  in  the  Earl  at  Lady^day  1824, 
when  the  original  ground  lease,  comprising  as  well  the 
Plaintiff's  messuage  as  the  said  passage,  and  the  various 
other  adjoining  messuages,  expired  by  efflux  of  time, 
and  let  in  the  reversion  of  the  said  Earl :  and  the  De- 
fendant farther  objects,,  that,  unless  it  can  pass  as  an 
oppiartenantj  it  cannot  exist  at  all,  there  being  no  words 
in  the  lease  of  1819  capable  of  granting  or  creating  a 
new  right 

border  to  determine  the  first  question  which  has 
been  raised  between  the  parties,  namely,  whether  the 
ri^t  claimed  by  the  Plaintiff  has  been  extinguished  by 
any  nnity  of  possession  in  the  Earl,  it  will  be  necessary 
to  ascertain  precisely  the  legal  interests  of  Earl  Gfro^- 
^^^wrand  of  t^e  Plaintiff,  in  relation  to  the  messuage  of 
the  Plaintiff,  and  also  the  legal  mterests  of  the  said  Earl 
and  of  those  under  whom  the  Defendant  claims,  in  rela- 
tioQ  to  the  soil  of  the  passage  of  the  Defendant,  at  the 
time  of  the  execution  of  the  said  lease  of  the  20th  of 
%  1819.  At  the  time  of  the  execution  of  that  lease, 
it  appears  from  the  special  verdict,  that  Mrs.  Hinchliffe 
vas  in  the  actual  possession  and  enjoyment  of  the  mes- 
s^  with  the  appurtenances  in  Green  Street,  now  be- 
l<^g  to  the  Plaintiff,  under  a  lease  granted  to  her  by 
the  executors  of  one  Mary  Forrester  deceased,  bearing 
^  the  29th  of  June  1 799,  and  expiring  at  Midsummer 

TOU  V.  c 
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18S8.       18C0.    By  this  lease  the  ezecators  of  the  said  Muy 
■'  ForresterhtiA  demised  the  messuage  and  dwelling-hoos^ 

HnroHUFFK  therein  described,  being  the  messuage  in  question,  with 
The  Bsri  of  the  yard  or  garden  and  appurtenances  thereunto  belong- 
KntHovi*  ifig,  or  usually  occupied  or  eryoyed  theremth,  as  the  same 
were  kte  in  the  tenure  or  occupation  of  the  said 
Maty  Forrester :  and  it  appears  further,  that  Mary  For^ 
rester  herself  had  held,  by  various  mesne  assignments, 
'  the  residue  of  a  certain  lease  which  had  been  granted  to 
one  Samuel  Adamsj  by  indenture  of  the  27th  Fdiruary 
1764,  in  terms  of  description  of  the  premises  demised, 
not  less  extensive  than  those  of  her  own  grant.  The 
immediate  reversion  expectant  on  the  lease  so  made  to 
Mrs.  HincUiffe^  was  therefore  vested  at  that  dme  in  the 
executors  of  Mrs.  Mary  Forrester^  under  the  said  inden- 
ture of  lease  of  1764,  which  reversion  expired  seven 
days  before  Lady^day  1822;  and  it  appears  from  the 
special  verdict,  there  was  one  other  intermediate  rever- 
sion outstanding  and  in  existence  interposed  between 
the  expiration  of  Adam/s  lease,  and  the  expiration  of 
the  original  ground  lease  granted  by  the  Grosvenor 
family  on  the  2d  of  October  1728,  and  expiring  at  Lacfy^ 
day  1824,  on  which  latter  day,  and  not  until  that  day, 
the  Earl's  right  to  the  actual  possession  would  com- 
mence. 

Again,  with  respect  to  tke  soil  of  the  passage  adjoin- 
ing the  Plaintiff's  messuage,  it  appears  from  the  special 
verdict,  that,  at  the  time  of  granting  the  said  reversionary 
lease  of  1819,  from  Earl  Grosvenor  to  the  Plaintiff  and 
his  mother,  the  interest  in  the  soil  of  the  passage  was 
vested  in  Lord  Viscount  Hampden,  who,  by  indenture 
of  the  28tb  of  March  1793,  had  taken  by  assignment 
from  the  party  in  whom  the  several  terms  were  vested, 
as  well  the  residue  of  the  original  lease,  as  of  the  sub- 
lease granted  to  Ch^ca/  and  Braam,  so  far  as  related  to 
the  passage  in  question,  and  certain  other  parts  of  the 
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premises :  so  that,  at  the  time  of  the  execution  of  the 
said  lesse  of  1819,  Lord  Hampden  was  entitled  to  the 
possession  of  the  soil  of  the  said  passage  until  JLady^day 
1824,  when  the  original  lease  of  172B  would  &11  in,  at 
which  time,  and  not  until  which  time.  Earl  Grosoenor 
would  be  entitled  to  the  actual  possession  of  such  pas- 
sage. 

Now  the  original  lease  of  1728  comprised  a  consider- 
able tract  of  groand,  at  that  time  completely  open 
aod  unbuilt  upon ;  not  only  the  spot  up<Hi  which  the 
Pbintiff's  messuage  was  afterwards  erected,  but  the 
soil  of  the  passage  adjoining  thereto,  upon  and  over 
which  the  disputed  right  is  claimed  to  exist;. and  over 
and  above  that,  a  large  extent  of  the  surrounding  ground, 
npon  which  numerous  houses  have*  been  subsequently 
erected  by  various  sublessees:  and  if  the  Earl  had  made 
DO  leases  in  reversion  prior  to  the  expiration  of  the 
original  ground  lease,  he  would  have  been  entitled,  at 
SQch  eiq)iration,  to  the  possession  of  the  whole  tract  of 
land  comprised  therein,  whether  covered  or  uncovered 
with  buildings,  and  also  of  all  the  messuages  built  thereon 
daiing  the  continuance  of  that  lease ;  and  it  is  obvious 
ihat  such  unity  of  seisin  and  possession  in  the  Earl 
woold  have  extinguished  all  rights  and  easements  of 
^ery  kind  which  might  have  been  acquired  in  or  over 
any  part  of  the  soil  demised,  whether  by  grant,  user,  or 
otherwise  howsoever,  as  between  any  of  the  sublessees, 
^nng  the  existence  of  their  several  interests ;  so  that, 
*ith  respect  to  the  Plainti£P's  messuage,  any  right  or 
casemeitt  which  the  occupiers  thereof  might  have  ac- 
quired by  adverse  enjoyment  in  or  over  the  passage  in 
<inest]on,  wonld^  at  the  expiration  of  such  original  lease, 
have  been  entirely  destroyed  and  extinguished.     The 
w  might  have  remodelled  the  whole  of  the  property 
^oded  in  the  original  lease,  in  any  manner  he  thought 
"t;  he  might  have  relet  the  several  houses,  as  they  had 
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18B8.        been  occupied  before,  or  subdivided  them  into  different 

— —       parts  or  portions,  and  let  them  with  or  without  the 

HiKOHLiFFE   rights  aud  easements  which  had  been  before  enjoyed  by 

The  Earl  of   the  several  lessees  of  jthe  respective  houses  upon  or  in 

KxNNovL.     the  adjoining  soil, 

•  Such,  however,  in  the  year  1819,  being  the  state  of 
the  interest  and  tide  of  the  Plaintiff,  and  of  Lord 
Viscount  Hampden^  in  their  respective  properties,  it 
appears  by  the  special  verdict,  that  the  Earl  did  not  wait 
the  falling  in  of  the  original  lease  at  Lctdjf-dcy  1824, 
when  he  would  have  been  entided  to  the  actual  pos- 
session of  all  the  premises  included  therein ;  but  that,  on 
the  contrary,  on  the  20th  July  1819,  he  granted  to  the 
Plaintiff  and  his  late  mother,  the  reversionary  lease  of 
the  messuage  now  belonging  to  the  Pliuntiff,  which  has 
been  before  adverted  to;  and  subsequently  thereto, 
namely,  on  the  24th  September  1822,  he  granted  to 
Lord  Viscount  Hampden  a  reversionary  lease  of  the  soil 
of  the  said  passage  next  adjoining  the  Plaintiff's  mes- 
suage, (amongst  other  premises,)  to  commence  at  Ixidif' 
day  1824,  and  to  continue  for  sixty-one  years  thence 
'  next  ensuing,  under  which  lease  the  present  Defendant, 
the  Earl  of  Kinnoidj  now  holds  by  assignment. 

As  to  the  first  point,  therefore,  which  has  been  raised 
on  the  argument  of  this  case,  we  think  it  clear,  upon  the 
facts  stated  in  this  special  verdict,  that  there  was  no 
unity  of  possession  in  the  Earl,  both  of  the  messuage 
and  of  the  soil  of  the  adjoining  passage,  at  the  time  of 
the  expiration  of  the  original  ground  lease.  For  that 
lease  having  been  made  to  the  original  lessees,  to  hold, 
from  Lady'-day  1727,  for  the  full  term  of  ninety-^seven 
years  thence  next  ensuing,  it  must  have  expired  at 
twelve  o'clock  of  the. night  of  Lady-day  1824*  But  the 
lease  of  1819  demises  to  the  Plaintiff  and  his  mother, 
to  hold,  from  Lady-day  1824,  for  fifty-seven  years  and 
a  half  thence  next  ensuing.    The  latter  was,  dierefore, 
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strictly  and  properly  a  revarsionary  lease  commencing        .838. 

at  the  precise  moment  when  the  original  lease  ter-       

minated,  and  leaving  no  interval  whatever  between:  ,»™<'^^^™ 
and,  indeed,  as  if  to  prevent  the  possibility  of  such  a    The  Earl  of 
construction,  the  commencement  of  the  lease  is  expressly     KiJ^koui** 
stated  to  be  ^  from  Ladynlay  1824,  when  the  indenture 
of  2d  October  1728  would  end  and  determine."     And 
so  again,  with  respect  to  the  lease  to  Lord  Hampden  of 
ti)e24th  of  September  1822,  the  term  thereby  granted, 
although  made  to  commence  from  the  5th  day  of  April 
1824,  (the  day  before  old  Lady-day^  yet  by  the  addition 
of  the  words,  ^  at  which  time  the  said  indenture  of  lease 
of  the  2d  October   1728   would  determine,"  must  be 
held  to  be  strictly  and  properly  a  reversionary  lease. 
When,  therefore,  the  original  lease  expired,  there  could 
be  no  unity  of  possession  in  Lord  Grosoenor^  for  there 
was  DO  right  to  the  possession  at  all :  but  the  several 
and  distinct  possession  of  the  messuage,  in  the  state  in 
vhich  it  had  been  before  held,  was  continued  in  the 
lessees  named  in  the  lease  of  1819 ;  and  the  several  and 
distbctpossession  of  the  passage,  as  it  had  been  before 
held  by  Lord  Hampden^  was  continued  in  him  under 
the  lease  of  1822.     Not  that  it  is  absolutely  necessary 
for  the  purpose  of  avoiding  the  legal  consequences  of 
unity  of  possession,  that  both  the  leases  should  be  re- 
Teisionary,  it  is  su£5cient  if  there  is  a  reversionary  lease 
of  the  messuage  alone.     Even,  therefore,  if  it  could  be 
ccDteuded  as  to  the  lease  of  1822,  that  there  existed  an 
uiterTal  between  the  expiration  of  the  original  lease, 
and  the  commencement  of  the  term  granted  by  that 
lose  to  Lord  Hampden^  upon  the  ground,   that  the 
onginal  lease,  by  the  alteration  of  the  style,  expired  on 
the  25th  March  1824,  and  the  term  newly  granted  was 
oot  to  commence  until  the  5th  April  following;  yet,  in 
consequence  of  Earl  Grosvenor^s  reversionary  lease  of 
the  messuage  in  1819}  the  right  to  the  posse^iQ^  qf 
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18  38.       both  properties  was  severed,  and  there  could  be  no 

unity  of  possession  of  both  the  messuage  and  the  passagt 

HiHOHUFnB  f^  ^;^  .  Q^^  if  ^  ij  ig  obvious  that  he  could  not,  by  his 

The  Earl  of  subsequent  grant,  derogate  from  a  former  valid  grant 
KnvirouL.     which  he  had  already  made. 

We  think,  therefore,  there  is  no  ground  for  the  ob- 
jection, that  the  right  in  dispute  was  extinguished  b; 
\  unity  of  possession :  but  that  the  real  question  between 
these  parties  turns  upon  the  proper-construction  to  be 
put  upon  the  lease  made  by  the  Earl  of  Grosuenor  in 
1819,  for  whatever  efiect  that  lease  would  have  against 
the  Earl,  the  same  efiect  must  be  given  to  it  against 
the  present  Defendant,  who  claims  only  under  the  sub* 
sequent  lease  of  1822* 

Now,  at  the  time  of  the  execution  of  the  lease  of 
1819,  it  is  found  by  the  verdict  that  the  Plaintiff*  and 
his  mother  were  in  possession  and  occupation  of  the 
messuage  in  question,  having  a  coal  shoot  or  coal  hole, 
of  which  the  opening  was  in  the  passage,  near  to  the 
house,  and  which  ran  in  an  oblique  direction  into  the 
coal  cellar  of  the  house;    having  also  a  water  pipe 
under  the  passage,  which  was  the  sole  pipe  for  sup- 
plying water  to  the  house;  and  two  other  pipes,  one 
to  supply  water  to  a  closet,  and  the  other  a  pipe  to 
carry  soil  therefrom;  of  which  the  first  entirely,  and 
the  other  in  part,  passed  from  the  interior  of  the  house, 
outside  the  eastern  wall  thereof:  *^  all  lohich"  accord- 
ing to  the  finding  of  the  jury,  **  were  necessary  for 
the  convenient  and  beneficial  use  and  occupation  of  the 
said  messuage.^*    It  is  fiirther  found  that  the  occupiers 
of  the  said  messuage  exercised  the  right  of  passing 
and  repassing  over  the  said  passage,  for  the  purpose  of 
using  their  coal  shoot  and  filling  their  coal  cellar,  and 
of  repairing  the  pipes  and  the  side  and  wall  of  their 
messuage  when  necessary,  for  a  long  time,  that  is,  from 
as  early  a  period  as  the  year  1 788,  downwards ;  and 
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farther,  it  is  expressly  stated  by  the  jury,  <<  that  the       1SS8. 
cod  shoot  could  not^  during  ail  the  time  aforesaid^  and       '■■ 
canmA  be  used;   and  that  the   need/id  and  necessary   Hikchmwb 
repain  of  the  said  pipes  and  side  or  wall  of  the  said   The  £arl  of 
mesmage^  could  not  and  cannot  he  done,  without  pass^     Kinnoui. 
ing  and  repassing  upon^  through^  and  along  the  said 
passageJ*    Such  then,  being  the  description  of  the  mes- 
suage itself,  and  of  the  right  actually  exercised  and  en- 
joyed in  and  upon  the  soil  of  the  passage  at  and  before 
the  time  of  granting  the  reversionary  lease,  the  Earl  of 
Gronmor,  on  the  20th  July  1819,  in  consideration  of  a 
fine  paid  down,  demises  to  the  Plaintiff  and  his  mother 
the  messuage  or  dwelling-house  in  which  they  had  been 
residing  for  many  years  past,  by  the  description  of  **  all 
that  piece  or  parcel  of  ground,  and  the  messuage  or 
tenement,  erections  and  buildings  thereupon,  or  on  some 
part  thereof  erected  and  built,  situate,  &c.,  and  abutting 
and  adjoining  towards  the  east  on  the  said  way  or  pas- 
sage;"-^ the  lease  then  goes  on  to  describe  the  other 
abuttals,  the  exact  measurement  of  the  land,  and  to 
refer  to  a  plan  or  ground  plot  drawn  on  the  margin  of 
the  indenture,  -—  *^  together  with  all  Jind  singular  the 
epfwienances  unto  the  said  piece  or  parcel  of  ground^ 
neswage  or  tenement^  erections^  btdldings^  and  premises^ 
bdoRging  or  in  anyaoise  appertaining.**    And  the  first 
qnestioa  arising  upon  this  lease,  granted  uqder  the  cir- 
cnmstances  above  stated,  is,  whether  the  use  of  the  coal 
shoot,  the  water  pipe  and  other  pipes,  passes  thereby  to 
the  lessee?    And  we  feel  no  doubt  upon  this  state  of 
&cti,  that  the  coal  shoot,  and  the  water  pipe  and  other 
pipes,  did  pass  to  the  lessee  as  int^ral  parts  of  the 
OKttiiage  or  dwelling-house  itself.     They  are  stated 
in  the  special  verdict  to  be  let  into  and  through  the 
vaDs  of  the  dwelling'-house,  so  that,  if  they  were  stop- 
ped or  cut  ofi^  the  messuage  or  dwelling-house  must 
be  damaged  and  dismembered,  and  would  no  longer 
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18S8*       be  the  same  as  that  which  the  Plaintiff  and  his  mother 
■       had  before  enjoyed,  and  which  is  described   in  the 
HiNcHLiFFB   jjg^  lease.    And  it  must  be  remembered  that,  at  the 
The  Earl  of   ^^  ^^   ^^^   grants    the    new   lease,   he    must  be 
KiNNovL.     taken  to  know  the  actual  state  and  condition  of  the 
premises  which  form   the  subject  matter  of  the  de« 
mise.     For  although  when  his  ancestor  granted  the 
original  ground  lease  in  1728,  he  demised  a  large  vacant 
piece  of  ground;  in  1819  the  Earl  demised  a  messuage 
or  dwelling-house  of  a  certain  definite  and  known  shape, 
size,  and  character,  consisting  of  certain  parts  and  ad- 
ditions, as  it  then  actually  stood.     We  cannot  therefore 
feel  any  doubt,  but  that  under  the  description  contained 
in  the  lease,  the  coal  shoot  and  the  several  pipes  passed 
to  the  lessee  as  a  constituent  part  of  the  messuage  or 
dwelling-house  itself. 

The  next  question  which  then  arises,  and  that  upon 
which  the  determination  of  the  present  case  rests,  is, 
whether  the  right  of  passing  and  repassing  over  the  soil 
of  the  passage,  and  using  it  for  the  purposes  above 
mentioned,  did  also  pass  to  the  lessees  under  this  lease. 
And  we  are  of  opinion  that,  upon  the  facts  found  in 
this  special  verdict,  such  right  did  pass  as  a  necessary 
incident  to  the  subject  matter  actually  demised,  although 
not  specially  named  in  the  lease.  The  rule  laid  down 
'mPlowden^s  Comm.,  16  a.,  is,  '^that  by  the  g^ant  of 
any  thing,  conceditur  et  id^  sine  qu&  res  ipsa  haberi  non 
potest;  as  if  one  grants  his  trees,  the  grantee  may  enter 
upon  his  land  for  the  cutting  down  and  carrying  them 
away,"  for  which  the  authority  of  the  year  book, 
2  Rich*  2.,  is  cited.  And  again,  Thnsden  J.  in  Pom/ret 
V.  Bicrqfi  (a),  lays  down  the  rule  of  law  to  be,  '^  when 
the  use  of  a  thing  is  granted,  every  thing  is  granted  by 
which  the  grantee  may  have  and  enjoy  such  use.     As  if 

(a)  1  Saund,  322. 
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a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his  land       1838. 
to  convey  water  to  my  cistern,  I  may  afterwards  enter       -^— 
and  dig  the  land  to  mend  the  pipes,  though  the  soil   Hincblipfb 
belongs  to  another  and  not  to  me"     Now,  in  the  pre*   xhe  Earl  of 
sent  case,  the  jury  have  found  expressly  in  their  verdict,     Kinnoul. 
that  the  passing  and  repassing  over  the  way  or  passage 
is  not  merely  coni;mt^/  but  necessary  *^for  the  use  of 
the  coal  shoot,  and  of  the  pipes,  and  of  the  repairing 
and  amending  the  same,  and  the  side  or  wall  of  the 
house;"  to  the  performance  of  which,  it  is  also  to  be 
observed,  the  lessees  are  expressly  bound  by  the  cove- 
nant entered  into  by  them  with  the  lessor  by  the  same 
lease. 

Since,  therefore,  as  it  appears  to  us,  the  right  in 
qnestion  passed  to  the  lessees  under  the  reversionary 
lease  of  1819,   as  incidental  to- the  enjoyment  of  that 
which  was  the  clear  and  manifest  subject  matter  of 
demise,  it  becomes  unnecessary  to  consider  the  question 
vgued  at  the  bar  before  us,  how  far  the  same  right 
might  or  not  pass  to  the  lessees  under  the  express  words 
nsedin  the  lease  itself,  as  ^^  an  appurtenant  unto  the  said 
piece  or  parcel  of  ground,  messuage  or  tenement,  erec- 
tions, baildingSy  and  premises,  belonging  or  appertain- 
ing*"   There  are  strong  authorities  in  the  law  books  to 
shew  these  words  capable  of  a  wider  interpretation,  and 
of  carrying  more  than  is  an  appurtenant  in  the  strictly 
legal  sense  of  that  word,  where  such  interpretation  is 
necessary  in  order  to  give  that  word  sonie  operation. 
Soch  are  the  cases  in  Moor's  Rep.  682.,  Archer  v.  Beti' 
s^((i),  Hill  V.  Grainge  {b\  and  others.     But  we  think 
It  at  once  sufficient,  and  at  the  same  time  safer,  to  rely 
opoD  the  ground  on  which  we  have  already  held  that 
^  right  claimed  by  the  Plaintiff*  may  be  supported, 
^  to  give  no  opinion  upon  this  second  point 

(a)  1  Leo.  1:11.    Sid.%\\.        (b)  Fiowd.  Cmm.  170. 
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1888.  Upon  the  whole,  it  appears  upon  the  fiicts  stated  in 

*  this  special  verdict,  that  the  ground  upon  which  the 

HufOHUFFB  Defendant  has  principally  relied  for  the  extinguishmeDt 
The  Earl  of  ^^  ^^  I'lgh^  ^^^  up  by  the  Plainti£P,  viz^  the  unity  of 
KxNKoux*.     possession  of  the  messuage  and  of  the  soil  of  the  pas- 
sage over  which  such  right  is  claimed,  does  not  exist: 
that  the  way  in  question  was  in  fact  enjoyed  in  alieno 
solo  at  the  date  of  the  lease,  and  that  the  same  was 
necessary  for  the  use  and  repair  of  the  coal  shoot,  pipes, 
and  side  and  wall  of  the  house :  that  the  lease  was  made 
by  the  person  entitled  to  the  reversion  both  of  the  mes- 
suage and  the  soil  of  the  passage,  that  is,  by  a  person 
who  had  the  power  to  grant,  or  to  continue  the  exist* 
ence  o^  such  right,  at  the  time  the  lease  was  to  cx>me  into 
operation  and  effect :  and  that  if  the  words  of  the  lease 
will  admit  of  such  construction,  it  was  the  apparent 
intention  of  the  parties  to  that  instrument,  arising  from 
the  state  and  circumstances  of  the  property,  and  the 
language  of  the  instrument  itself,  that  they  should  be  so 
construed :  more  especially  when  it  is  observed,  that  the 
lessor  at  the  time  he  is  making  a  reversionary  demise  of 
the  messuage,  which  has  been  built  upon  his  land  during 
the  existence  of  the  original  lease,  requires  from  the 
lessee  a  covenant  to  repair  and  keep  in  repair  the  said 
messuage,  and  all  other  erections  that  should  be  built, 
and  to  purge,  scour,  and  cleanse  all  pipes,  &c«  made,  or 
to  be  made ;  words  which  are  peculiarly  applicable  to 
the  existing  state  of  the  premises. 

Under  these  circumstances,  we  think,  in  supporting 
the  right  claimed,  upon  the  legal  principle  on  which  we 
have  placed  it,  without  laying  down  that  the  easement 
or  right  is  included  in  the  express  words  of  the  lease, 
we  do  no  more  than  carry  into  effect  the  intention  of 
the  parties  themselves.    We  therefore  give 

Judgment  for  the  Plaintiff. 
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The  Duke  of  Grafton  t;.  The  London  and     June  s. 
Birmingham  Railway  Company. 

Wl  order  of  the  Master  of  the  Rolls,  the  following  An  estate 
case  was  submitted  for  the  opinion  of  this  Court.      ^^  granted 

By  letters  patent,  bearing  date  the  twenty-fifth  year  chark^ll. 
of  the  reign  of  Charles  II.,  his  Majesty,  for  and  in  con-*  to  one  of  his 
lideration  of  the  true  and  acceptable  service  very  fre-  ^y^nj^™*!^ 
qoeotly  performed  by  his  well-beloved  and  right  trusty  love  and 
coasin  and  counsellor,  Henry  Earl  of  Arlington^  his  affection, 
principal  secretary,  and  for  divers  other  good  causes  baired  by 
and  considerations  him  thereto  especially  moving,   of  bargain  and 
his  especial  grace,  and  of  his  certain  knowledge  and  l*^f  ^^^' 
mere  motion,  did  give  and  grant  unto  the  aforesaid  Earl  ^^  1^4^  ,^  \^^ 
of  Ariingion^  amongst  other  hereditaments,  all  that  the  notwithstand- 
hoDor  of  Grafton  in  the  county  of  Northampton ;  and  J°^  ^^  \ 
alldiat  the  lordship  and  manor  of  Grafton^  and  the  S5jff.8.c.20. 
nuDor  of  HartweUf  in  the  said  county  of  Northampton^ 
parcel  of  the  honor  of  Grafion^  with  all  and  singular 
their  rights,  members,  and  appurtenances  whatsoever ; 
and  also  divers  lands,  tenements,  and  hereditaments 
therein  particularly  described,  situate,  lying,  and  being 
in  the  parishes  of  Blisworth^  Ashton,  and  Hartwellj  in 
the  county  of  Northampton,  and  elsewhere  in  the  said 
county;  all  which  property  was  described  as  having 
been  theretofore  granted  to  trustees  for  ninety-nine  years, 
io  tmst  for  Queen  Katharine  if  she  should  so  long  live ; 
to  hold  to  the  said  Earl  Arlington^  from  and   imme- 
diately after  the  determinadon  of  the  estate  of  the  trus- 
tees, for  and  during  the  term  of  the  life  of  him.  Lord 
^biingfoiij  paying  a  yearly  rent  of  205.     And  further, 

die  nid  Kinib  in  consideration  of  the  natural  love  and 
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18S8.        affection  which  he  had  and  bore  towards  his  roost  dear 

— —       natural  son  Henry  Iltzroy  Earl  of  Euston^  and  for  di?ers 

The  Duke  of  qi\^^^  irood  causes  and  considerations   him   thereunto 

Gbafton  o         .  .  ^ 

I,.  especially  moving,  of  his  especial  grace,  certain  know- 

'rhe         ledge,  and  mere  motion,  for  himself,  his  heirs,  and  suo 

BiB^GHAM  c®*s^^s>  ^*^  Sy^^  ^^^  grant  the  aforesaid  honor,  lord- 
Railway  ship,  and  manor  of  Grafton  aforesaid,  and  all  and 
Company,  singular  other  the  manors,  lands,  tenements,  heredita- 
ments, rents,  farms,  office  of  feodary,  coppices,  woods 
and  underwoods,  reversions,  remainders,  and  other  the 
premises  aforesaid,  and  every  part  and  parcel  thereof,  to 
have,  hold,  and  enjoy  the  same,  with  all  their  and  every 
of  their  rights,  members,  and  appurtenances,  to  the  afore- 
said Henry  Fitzroy  Earl  of  Euston^  and  the  heirs  male 
'  of  his  body  lawfully  begotten  and  to  be  begotten,  imme- 
diately from  and  after  the  determination  of  the  estate  and 
interest  of  the  aforesaid  trustees  of  and  in  the  said 
premises,  and  from  and  after  the  death  of  the  aforesaid 
Henry  £arl  of  Arlington^  to  the  only  proper  use  and 
behoof  of  the  aforesaid  Henry  Fitzroy  Earl  of  Euston^ 
and  his  heirs  male,  for  ever ;  rendering  and  paying  there- 
fore yearly  to  the  said  King,  his  heirs  and  successors,  the 
yearly  rent  of  20s. ;  and  for  default  of  such  issue  of  the 
Earl  of  Euston^  on  the  like  considerations  and  the  like 
rent,  to  the  King's  second  natural  son,  Charles  Earl  of 
Southampton^  and  the  heirs  male  of  his  body  issuing; 
and  for  default  of  such  issue,  on  the  like  considera- 
tions and  the  like  rent,  to  the  King's  third  natural  son, 
Lord  George  Fitzroy^  otherwise  Palmer :  And  the  said 
King,  of  his  more  abundant  special  grace,  and  of  his 
certain  knowledge  and  mere  motion,  did  for  himself, 
his  heirs  and  successors,  declare  and  grant  that  the  said 
letters  patent,  or  the  enrolment  thereof,  and  all  and 
every  the  gifts  and  grants  in  the  same  contained  or 
specified,  might  and  should  be, — to  tlie  said  Henry  Earl 
of  Arlington,  and  after  his  decease,  to  the  said  Henry 


2  VICTORIA.  29 

Earl  of  Eusiont  and  the  heirs  male  of  his  body  lawfully        1838. 
begotten  and  to  be  begotten,  and  for  default  of  such        - 
issue,  to  the  said  Oiarles  Earl  of  Southampton^  and  the   Th®  ^^^^  ®^ 
beirs  male  of  his  body  lawfully  begotten  and  to  be  be-  ^^ 

gotten,  and  for  default  of  such  issue,  to  Lord  George         The 
Fitzny,  otherwise  Palmer^  and  the  heirs  male  of  his   bh^ino^ii 
body  lawfully  begotten  or  to  be  begotten,  —  in  and  by       Railway 
all  things  good,  valid,  and  effectual  in  law,  towards  and     Company, 
against  the  said  King,  his  heirs  and  successors,,  accord- 
ing to  the  trae  intent  thereof;  and  should  be  accepted, 
construed,  and  interpreted  in  all  his  courts  and  else- 
where^ in  the  most  beneficial,  liberal,  and  favourable 
sense,  for  the  benefit  and  advantage  of  the  said  Henry 
Earl  of  Arlington  during  his  natural  life,  and  after  his 
decease,  for  the  benefit  and  advantage  of  the  said  Henry 
Earl  of  Eustonf  and  the  heirs  male  of  his  body  lawfully 
begotten  and  to  be  begotten,  and  for  default  of  such 
issue,  for  the  benefit  and  advantage  of  Charles  Earl  of 
Southampton^  and  the  heirs  male  of  his  body  lawfully 
begotten  and  to  be  begotten,  and  for  default  of  such 
issue,  for  the  benefit  and  advantage  of  the  said  Lord 
George  Fitzrojfj  otherwise  Palmerj  and  the  heirs  male  of 
his  body  lawfully  begotten  and  to  be  begotten;  and 
that,  without  any  confirmation,  licence,  or  toleration,  to 
be  from  the  said  King,  his  heirs  or  successors,  in  that 
behalf  procured  or  obtained,  notwithstanding  the  mis- 
naming or  not  naming,  misreciting  or  not  reciting,  the 
aforesaid  honor,  lordship,  manors,  and  other  the  pre- 
mises, by  the  now  stating  letters  patent  granted,  or 
mentioned  to  be  granted,  or  any  part  or  parcel  thereof, 
&&;  and  notwithstanding  any  other  defects   in   not 
naming  or  mentioning,  or  not  rightly  naming  or  men- 
tionii^  the  natures,  kinds,  sorts,  quantities,  or  qualities, 
metes,  or  bounds  of  the  premises,  or  of  any  parcel 
thereof  or  any  person  or  persons  who  then  were  or 
theretofore  bad  been  seized  of  the  premises,  or  of  anv 
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1 888*       parcel  thereof;  any  statote,  act,  ordinaiice,  proviso^  thing, 

or  matter  whatsover  to  the  contrary  thereof  m  anywise 

notwithstanding. 

f,.  The  said  Katharine^  the  wife  of  his  said  Majesty  King 

The         CharUs  II.,  died  in  the  lifetime  of  Hemy  Earl  of  Ar^ 
LoKBON  and     . 

Railway  Henty  Fitxroy  Earl  of  Emion  was  bom  in  the  year 

Company.     1553^  ^nj  consequently  was  at  the  time  of  the  making 
the  letters  patent,  of  the  age  of  nine  years. 

In  the  year  1675,  the  said  Henry  FUzroy  Earl  of 
Eusfon  was  created  Duke  of  Grafton, 

Henry  Earl  oi  Arlington  died  in  the  year  168S. 

Upon  the  death  of  Henry  Earl  of  Arlington^  Henry 
Fitzroy  Duke  of  Grcffton^  formerly  Henry  Fitzroy  Earl 
of  Eustony  under  and  by  virtue  of  the  before  mentioned 
grant,  entered  into  the  possession  or  into  the  receipt  of 
the  rents  and  profits  of  the  said  honor,  lordship,  and 
manor  of  Grafton^  and  the  several  other  lands,  tene- 
ments, hereditaments,  and  premises  comprised  in  the 
grant,  and  thereby  granted  to  him  by  the  description 
of  Henry  Fitzroy  'EatI  of  Euston^  and  his  heirs  male; 
and  he  continued  in  such  possession  or  receipt  until  the 
time  of  his  death. 

The  said  Henry  Fitzroy  Duke  of  Grafton  died  in  the 
month  of  October  1690,  leaving  Charles  Duke  of  Grafton 
his  eldest  son  and  heir  in  tail  male. 

Upon  the  death  of  Henry  Fitzroy  Duke  of  Grafton, 
Charles  Duke  of  Grafton  became  entitled  as  tenant  in 
tail  male  under  the  before  mentioned  grant,  to  the 
honor,  lordship,  and  manor  of  Grafton,  and  the  several 
other  lands,  tenements,  hereditaments,  and  premises 
comprised  in  the  grant,  and  entered  into  the  possession, 
or  into  the  receipt  of  the  rents  and  profits  of  the  same, 
•  and  continued  in  such  possession  or  receipt  until  the 
time  of  his  death. 
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He  said  (Carles  Duke  of  Grajion  died  on  the  6th  1838. 
{May  1757,  leaving  Augustus  Henry  Duke  of  Grafton  — — 
lis  grandson  and  heir  in  tail  male.  '^^  ^^^  ^ 

Upon  the  death  of  Charles  Duke  of  Grafton^  the  said  ^. 

hffotus  Henry  Duke  ot  Grqflon  became   entided  as         The 
«nant  in  tail  male,  under  the  said  grant  to  the  honor,  Bmjm^^jH^^ 
ordsbip,  and  manor  of  Grafton  ;  and  the  several  other      Railway 
lands,  tenements,  hereditaments,  and  premises  comprised     ^^oinpany* 
in  the  grant ;  and  he  accordingly,  upon  the  death  of 
Otain  Dake  of  Grafton,  entered  into  the  possession  or 
into  the  receipt  of  the  rents  and  prolBts  of  the  same, 
ud  continued  in  such  possession  or  receipt  until  the 
lime  of  his  death. 

The  said  Augustus  Henry  Duke  of  Grafton  died  on  the 
Uthof  3fflrcA  1811,  leaving  the  Flaintiff  George  Henty 
Doke  of  Grafton  his  eldest  son  and  heir  in  tail  male. 

Upon  the  death  of  Augustus  Henry  Duke  of  Grafton, 
the  Plaintiff  became  entitled  as  tenant  in  tail  male  under 
tke  said  grant  to  the  honor,  lordship,  and  manor  of 
Grq/bi,  and  the  several  other  lands,  tenements,  here- 
ditaments, and  premises  comprised  in  the  grant;  and 
entered  into  the  possession  or  the  receipt  of  the  rents 
^prc^ts  of  the  same,  and  has  ever  since  been  in  such 
P<»essicm  or  receipt 

By  an  indenture  of  bargain  and  sale,  bearing  date 
4c  6th  of  Fdmiary  18S5,  which  was  duly  made  and 
cxecoted  by  and  between  the  Plaintiff  George  Henry 
Mtcof  Grafton  of  the  one  part,  and  John  Parkinson, 
^'  therein  described  of  the  other  part,  and  was  duly 
kindled  in  the  Court  of  Chancery  on  the  14th  of  the 
^e  month  oi  February  1835,— after  reciting,  as  the 
^  ^as,  that  the  Plaintiff  George  Hairy  Duke  of 
^tm  was  desirous  of  docking,  barring,  and  extin- 
guishing all  estates  tail  then  vested  in  him,  and  all 
fonamders  and  reversions  and  other  estates  whatsoever 
^^P^ctmt  thereupon,  whether  vested  in  or  belonging  to 
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'  838*       the  King's  most  excellent  majesty  or  any  other  person 
and  persons,  of  and  in  the  lands  and  hereditaments 


^  ^^^  thereinafter  described  or  referred  to,  and  of  limiting 
17,  the  same  and  the  inheritance  thereof  in  fee  simple  to 
The  the  jxse  of  the  said  d.  Parkinson,  his  heirs  and  assigns, 
BnuoNOHAM  ^^  ^^  witnessed,  for  the  intent  and  purpose  of  dock- 
Railway  ing,  barring,  and  extinguishing  all  estates  tail  of  the 
Company,  pi^^tiff  Q^^g^  fjenry  Duke  of  Grafton,  and  aU  other 

estates  tail  and  remainders  and  reversions  thereupon 
expectant  or  depending,  whether  vested  in  or  belonging 
to  the  King's  most  excellent  majesty,  or  to  any  other 
person  or  persons,  of  and  in  the  lands  and  other  here- 
ditaments therein  mentioned  and  intended  to  be  thereby 
bargained  and  sold,  and  in  consideration  of  the  sum  of 
105.  by  J.  Parkinson  to  the  Plaintiff  George  Henry 
Duke  of  Grafton  paid,  the  Plaintiff  George  Henry 
Duke  of  Grcfton  under  and  by  virtue  and  in  pursuance 
of  the  powers  and  provisions  given  by  and  contained 
in  an  act  of  parliament  passed  in  the  Sd  and  4th  years 
of  the  -reign  of  W.  4.,  intitled  "  an  act  for  the  aboli- 
tion of  fines  and  recoveries,  and  for  the  substitution 
of  more  simple  modes  of  assurance,"  granted,  bar- 
gained, and  sold  unto  the  said  J.  Parkinson,  his  heirs 
and  assigns,  all  those  plots,  pieces  or  parcels  of  land, 
tenements  and  hereditaments  situate,  lying,  and  being 
in  the  parishes  of  Blisworth,  Ashton,  and  Hartwell,  some 
or  one  of  them,  or  elsewhere  in  the  county  of  North- 
ampton, therein  particularly,  described,  the  said  here- 
ditaments and  premises  being  part  and  parcel  of  the 
honor,  manor,  and  lordship  of  Grafton,  and  other  here- 
ditaments in  the  county  of  Northampton,  which  by  the 
hereinbefore  stated  letters  patent  were  granted  in  re- 
mainder or  reversion  to  Henry  Fiizroy  then  Earl  of 
Euston,  (the  lineal  ancestor  of  the  Plaintiff  George 
Henry  Duke  of  Grcffton,)  and  the  heirs  male  of  his 
body,  with  remainders  over  to  other  persons,  and  the 
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bdrs  male  of  their  respective  bodies,  as  therein  men«        1838. 

tioDed,  together  with  the  appurtenances  to  the  said  pre*        ' 

mises  belonging;  to  hold  the  said  lands  and  all  and  The  Duke  of 

°    ®  ,  .  Grafton 

sbgoUr  other  the  hereditaments  and  premises  therein-  ^^ 

before  bargained  and  sold,  or  otherwise  assured,  or         The 
expressed  or  intended  so  to  be,  with  the  appurtenances  pn^^Dj^jHAM 
unto  the  said  Join  Parkinson^  his  heirs  and  assigns,  to      Railway 
the  ase  of  the  said  J.  Parkinsofiy  his  heirs  and  assigns     Company, 
for  ever. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  estate  tail  of  the  Plaintiff  George  Henry  Duke 
of  Grqftanf  and  all  other  estates  tail  and  remainders 
tod  reversions,  thereupon  expectant,  or  depending, 
whether  vested  in  or  belonging  to  the  King,  or  to  any 
other  person  or  persons  of  and  in  the  lands  and  here- 
ditaments comprised  in  the  before  mentioned  indenture 
of  bargam  and  sale  of  the  6th  of  February  1835,  which 
were  created  or  reserved  by  the  before  mentioned  letters 
patent  of  the  twenty-fifth  year  of  the  reign  of  his  late 
majesty  King  Charles  the  Second,  were  effectually  barred 
aiMl  extinguished  by  the  said  indenture  of  bargain  and 
sale. 

Wilde  Seijt  for  the  Plaintiff  The  estate  taU  vested 
in  the  Haintiff,  and  all  other  estates  expectant  on  it, 
*ere  barred  by  the  bargain  and  sale  of  1835. 

The  sutute  3&4^.  4.  c.  74.  5.15.,  enables  every 
sctoal  tenant  in  tail  to  dispose  of  for  an  estate  in  fee 
simple  absolute,  or  any  less  estate^  the  lands  entailed. 
^  17^  indeed,  provides  that  this  power  of  disposition 
^1  not  extend  to  tenants  of  estates  tail  who  are  re- 
strvned  fifom  barring  their  estates  tail  by  34  &  35  H.  8. 
^%.  But  that  act  applies  only,  as  appears  by  the 
preamble,  to  estates  tail  granted  by  the  Crown  4S.a  re- 
compense for  the  service  of ^e  donees ;  and  the  Plaintiff's 
^^^  was  granted  to  his  ancestor,  the  Earl  of  Euston^ 

▼ou  V.  D 
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1888.       by  Charles  IL,  in  consideration  of  the  love  and  afiec^ 

the  king  entertained  towards  him  as  his  natnral  son. 

The  Duke  of  At  the  time  of  the  grant,  he  was  only  nine  years  of  age, 

^^  and  could  not,  therefore,  have  rendered  any  service  to 

The         the  Crown.    That  such  is  the  construction  which  bi 

LoNi>oK  and  been  put  on  84  8c  SB  H.  8.  c.  20.,  appears  from  the  cases 

Railway      ^^  //r<2  Nottingham  v»  Lard  Mmtiofi  (a),  PerJdm  v« 

Company.     LofoeU  (d),  and  Co.  Lit.  872  b.  6th  rule. 

And  though,  where  the  offspring  is  ill^timate,  the 
Courts  do  not  recognise  the  relation  between  fiither  and 
child,  yet  where  any  relationship  has  been  expressed  in 
a  deed  as  the  consideration  for  a  grant,  it  has  been  hdd 
suflScient,  without  investigating  whether  or  not  there 
has  been  a  pecuniary  consideration  also :  as  in  the  case 
of  uncle  and  nephew ;  Filmer  v.  GoU  {c\  Warry  ▼• 
Warty,  (d)  The  Court  will  not  imply  that  services 
have  been  rendered  from  the  general  words  'Mivers 
other  good  causes  and  considerations : "  they  have  no 
'  effect ;  have  never  been  held  to  import  a  consideration; 
WisemarCs  Case  («),  Mildmajfs  Case  (g) ;  and  are  not 
sufficient  to  raise  a  use ;  Vin.  Abr.  Cansideration^  B. 
It  has  always  been  the  practice  to  state  the  services 
when  they  have  formed  the  consideration  of  the  grant ; 
and  if,  in  the  absence  of  such  statement,  the  Court 
could  in  any  instance  presume  them,  at  all  events  such 
presumption  cannot  be  made  in  the  case  of  an  infiuit 

ChatmeU  for  the  Defendants.  No  case  has  expressly 
decided  that  a  gift  ^n  tail,  in  order  to  fall  within  the 
restriction  of  84  &  SS  H.  8.  c.  20.,  must  have  been  a 
recompense  for  the  service  of  the  donee,  or  that  such 
service  should  expressly  appear  on  the  grant  to  have 
been  the  consideration.      In  Perkins  v.   LcneU^    the 

(a)  Dyer,  82  a.  (d)  3  Bligh,  1« 

(6)  4  Burr.  2228.  (e)  2  Rep.  15. 

(c)  4  Br.  P.  C.  270.  (g)  1  Jt^.  175  h. 
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Court  only  decided  that  the  grant  in  question  before       1888. 

them,  was  neither  a  gifk  nor  a  reward,  but  an  act  of      —  • 

justice.      And    the    first  part    of  the    preamble    of  "^q^J^^^^ 

S4  &  35  H.  8.  c,  20,  applies  generally  to  all  gifts  by  v. 

the  Crown :  <*  where  divers  of  the  king's  most  noble  pro-         '^^ 

gcnitors,  and  espedally  the  king,  our  Sovereign  lord,  BnunKaiiAM 

most  liberally  above  all  other,  hath  given  and  granted,      Railway 

or  otherwise  provided  to  his  and  their  loving  and  good     ^*>"P*"y* 

ser?ants  and  subjects,  as  well  nobles  as  others,  manors, 

meases,  lands,  tenements,  rents,  services  and  heredita* 

mats,  to  them  and  to  their  heirs  males  of  their  bodies, 

or  to  the  heirs  of  their  bodies  lawfully  begotten,  mean- 

ing  at  the  time  of  such  gifts  not  only  to  prefer  and 

sd?ance  presently  the  donees,  but  also  their  heirs  in 

blood  of  their  bodies  according  to  the  limitations  of  the 

»M  gifts,'*  8cc. : — It  is  only  by  the  use  of  the  word  suchy 

in  the  following  passage,  "  to  the  intent  recompence  for 

the  service  of  such  donees  should  not  only  be  a  benefit 

for  their  own  persons  but  for  their  heir,"  that  it  can 

be  contended  the  statute  is  confined  to  gifts  for  services. 

Bat  the  Court  will  intend  that  the  consideration  has 

been  a  service  rendered,  rather  than  hold  the  grant  to 

be  Totd  for  want  of  consideration :  and  though  it  be  not 

probable,  it  is  by  no  means  impossible  that  an  infant 

^ight  render  a  service  to  a  person  of  full  age.    Here, 

vitbont  presuming  such  service,  the  grant  would  be 

vitboQt  consideration ;    for  an  illegitimate  child  is  a 

stnmger  to  the  putative  father,  and  when  an  estate  is 

gnmted  for  divers  good  causes  dnd  considerations  to 

^  not  of  the  grantor's  kindred,  no  use  arises ;  Shep. 

T(«ehst.  510,  11.    But  those  words  are  sufficient  to 

^^^  a  presumption  of  service ;    as  in  the  case  of  a 

bargun  and  sale  they  would  let  in  proof  of  a  pecuniary 

payment ;  FUher  v.  Smith,  {a)    And  the  Court  will  the 

(a)  Mwre,509» 
n  2 
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1838;       more  readily  make  such  a  presamption,  as  it  is  contrary 

to  public  policy  that  grants  should  be  made  of  the  pro- 

The  Dnkc  of  p^^^y  ^f  ^j^g  Crown  or  from  the  public  money,  except 

9.  for  services  rendered  to  the  public.    By  the  statute 

The  4  H.  4.  c.  4«,  the  Crown  was  bound  to  make  no  grants 
BiB^^^M  "P*^'^  other  considerations,  and  persons  who  solicited 
Railway  without  merit,  were  liable  to  punishment  "  Item  come 
Company,  devaunt  ses  hemes  plusours  douns  et  grantes  aiente  este 
faitz  as  diverses  persones  sibien  des  rcTennes  du  droit 
de  la  corone  d'Engleterre  come  des  gardes  mariages 
terres  et  tenementz  et  autres  diverses  commoditees  sanz 
bone  deliberation  ent  eue  sicome  les  ditz  communes  ont 
monstrez  a  nostre  dit  seignur  le  roy  en  parlement  mesme 
nostre  seignur  le  roy  eut  veuUant  purvoir  de  remede  ad 
declarrez  qe  son  entent  est  de  soy  abstenir  de  faire 
aucuns  tielz  douns  ou  grantes  sinon  a  ceux  persones  qe 
le  deservont  et  come  meultz  y  semblera  a  roy  et  son 
conseil.  Et  depuis  qil  est  le  desire  de  toutz  les  estats 
du  roialme  qe  riens  soit  ensy  demande  de  mesme  nostre 
seignur  le  roy  il  voet  qe  toux  ceux  qi  facent  aucuns 
tielz  demandes  de  luy  a  contraire  de  cest  estatat  soient 
puniz  par  advis  de  luy  et  de  son  conseil  et  qe  celuy 
qensi  face  Uele  demande  jammais  nait  la  chose  ensi 
demandee.'' 

Wilde.  That  statute  applies  only  to  King  Henry  IV. 
The  statute  3  &  4  W,4t.c.  74.  is  remedial,  and  ought  to 
be  construed  liberally.  The  Court,  therefore,  will  not 
presume  that  a  grant  has  been  made  for  services  where 
the  deed  is  silent  on  the  subject.  And  love  and  affection 
for  an  illegitimate  child,  when  expressed  and  acted  on, 
as'here,  is  a  sufficient  consideration  for  a  grant,  and  has 
never  been  held  otherwise. 

The  following  certificate  was  afterwards  sent :  — 
We  are  of  opinion  that  the  estate  tail  of  the  Plaintiff 
George  Henty  Duke  of  Grqfion^  and  all  other  estates 
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tsil  and  remainders^  and  reversions  thereupon  expectant  1838. 

or  depending^  irhether  Tested  in  or  belonging  to  the  ■ 

King's  most  excellent  Majesty,  or  to  any  other  person  or  ^  ^^^^ 

persons  of  and  in  the  lands  and  hereditaments  comprised  «. 

in  the  indenture  of  bargain  and  sale  of  the  6th  day  of  '^^ 

FAnum,  18S6,  which  were  created  or  reserved  by  the  ^^^^ 

letters  patent  of  the  25th  year  of  his  late  Majesty  King  Railway 

Charles  11^  were  effectually  barred  and  extinguished  by  Company, 
the  indenture  of  bargain  and  sale  above  referred* 

N.  C.  TiNDAL. 
V*  A.»  X^ARK* 

J.  Vaughan. 

T.  COLTACAN. 


Franks  v^  Price  and  Others.  May  is. 

DT  Older  of  the  Master  of  the  Rolls,  the  following  Devise  of 

case  was  stated  for  the  opinion  of  this  G>urt  ^•"^  ^  *^" 

MoiK$  Hart^  being  seised  m  fee  of  certain  messuages,  ^^  j^  ^^ 

R,y  for  life  ; 
renuinder  to  his  aaster  for  life  ;  remainder  to  JIf .  H,  and  iV.  H.  for  their  respec- 
tiTe  lirts^  and  if  either  of  the  two  should  die  without  leaving  issue  male^  the 
vbofe  to  the  survivor  for  life :  If  If.  H,  should  die  after  testator's  daughters  and 
«ten,  before  iV.  H,^  leaving  issue  male^  a  moiety  of  the  estate  was  to  go  to  the 
fint  and  other  sons  of  JIf.  IT.  in  tail  male  ;  and  in  default  of  such  issue^  to  N.  H* 
for  Hfe,  remainder  to  the  use  of  the  first  and  other  sons  of  N.  H,  in  tail  male ; 
aad  in  de&idt  of  such  isaue^  to  testator's  right  heirs :  If  N,  H.,  after  the  death 
of  tatitor*B  daughters  and  sisters,  should  die  before  M,  H,,  leaving  issue  male, 
i  moiety  of  the  estate  was  to  go  to  the  first  and  other  sons  of  N.  H,  in  tail  male ; 
ttd  IB  defiolt  of  such  issue,  to  M,  iT.  for  life ;  remainder  to  the  use  of  the  first 
ind  other  sons  of  If.  H,  in  tail  male ;  and  in  default  of  such  issue,  to  the  tes- 
tator's ri^t  heirs.     In  case  3f .  H,  snd  iNT.  II.  should  both  die  without  issue 
<^,  or  such  iesue  male  should  die  without  issue  male,  the  estate  to  go  to  the 
ue  of  nch  person  as,  at  the  death  of  the  survivor,  should  be  testators  right  heir. 
Ttttitor's  dau^ter  R.,  his  sisters,  and  M.  H.,  all  died  without  issue  in  the 
Hfetime  of  J.    Upon  her  death,  Held,  that  N.  H.  took  an  estate  tail  in  the 
«l»ole  of  the  property. 

D  3 
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Franks 

V. 

Pbiob. 


lands,  and  hereditaments  at  Topffield^  in  the  county  of 
EsseXf  by  bis  will,  dated  the  20tb  of  April  1 756,  and 
duly  executed  and  attested,  gave,  devised,  and  bequeathed 
his  said  messuages,  lands,  and  hereditaments  at  Tops- 
Jkld  in  Essexy  to  trustees  and  their  heirs,  in  trust,  as  to 
one  moiety  of  the  premises,  for  his  daughter  Judith  Ltvtj 
for  life,  and  as  to  the  other  moiety,  for  his  daughter 
Backael  Adolphus  for  life,  with  divers  remainders  and 
cross  remainders  to  the  issue  of  Rachael  Adolphus;  and 
for  default  of  such  issue  to  testator's  three  sisters  for  their 
life  and  the  life  of  the  survivor ;  and  from  and  after  the 
decease  of  his  daughters,  and  of  the  issue  of  his  daughter 
Bachael  Adolphus,  and  the  decease  of  his  three  sisters, 
to  the  use  of  Moses  Hart  and  Napthali  Hart,  the  sons 
of  his  brother  in  law  Solomon  Hartf  for  and  during  the 
term  of  their  respective  natural  lives,  share  and  share 
alike ;  and  in  case  either  of  them,  the  said  M.  Hart  and 
N.  Hart,  should  depart  this  life  without  leaving  issue 
male  of  his  body  lawfully  begotten,  then  as  to  the  whole 
of  his  said  estate  to  the  use  of  the  survivor  of  them  during 
the  term  of  his  natural  life:  and  if  M.Hart  should  (after 
the  deaths  of  Judith  hety  and  Bachael  Adolphus,  and  of 
the  children  of  the  said  Rachael  Adolphus,  it  any,  and 
the  decease  of  testator's  three  sisters),  depart  this  life 
before  N.  Hart,  leaving  issue  male  of  his  body,  then, 
and  in  such  case,  the  testator  devised  one  moiety  of 
his  estate  to  the  use  of  the  first  and  every  other  son 
and  sons  of  M.  Hart  severally  and  successively  in  tail 
male;  and  in  default  of  such  issue,  to  the  use  of  JV.  Hart 
for  the  term  of  his  natural  life;  and  after  his  decease,  to 
the  use  of  the  first  and  other  sons  of  N.  Hart  severally 
and  successively  in  tail  male;  and  in  default  of  such 
issue,  to  the  use  of  testator's  right  heirs  :  And  if  2f» 
Hart  should,  (after  the  death  of  Judith  Levy  and 
Bachael  Adolphus,  and  the  children  of  the  said  Ba^ 
chad  Adolphus,  if  any,  and  the  decease  of  the  testator's 
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three  sisters,)  depart  this  life  before  M*  Hearty  leaving 
issue  nude  of  his  body  lawfully  begotten^  then  and  in 
such  case  the  testator  devised  one  moiety  of  his  said 
esute  to  the  use  of  the  first  and  every  other  son  and 
SODS  of  ^.  Hart  severally  and  successively  in  tail  male ; 
lod,  in  defanlt  of  such  issue,  to  the  use  of  M.  Hart 
ibr  the  term  of  his  natural  life ;  and,  after  his  de- 
cease, to  the  use  of  his  first  and  other  sons  severally 
and  successively  in  tail  male;  and,  in  default  of  such 
issue,  to  the  use  of  testator's  right  heirs :  and  in  case 
iL  Hart  and  N.  Hart  should  both  die  without  leaving 
any  issue  male,  or  such  issue  male  should  die  without 
lesTiDg  any  issue  male,  then,  and  in  such  case,  the  tes- 
tator devised  his  said  estate  to  the  use  of  such  person 
or  persons  as  should,  at  the  death  of  the  survivor  of 
them,  the  said  M.  Hart  and  N*  Hart  be  his,  the  tes- 
tator's ri^t  heir  or  heirs. 

The  testator,  Moses  Hart^  died  without  having  re- 
Toked  or  altered  his  said  will. 

The  heirs  at  law  of  the  testator,  living  at  the  time 
of  his  death,  were  hb  said  two  daughters,  Judith  Levy 
aod  Bathad  AdAjlkus^  his  grandson  Henry  Isaac  Franks^ 
and  his  two  granddaughters  Philah  Franks  and  Pris- 
dOa  Franh  /  H.  /•  Franks  bemg  the  only  son  of  Finances 
Franks^  a  deceased  daughter  of  the  testator,  who  married . 
haac Franks;  and  Philah  Franks  and  Priscilla  Franks 
hdng  the  only  chUdren  of  Philah  Franks^  the  wife  of 
Aarfin  Franks^  another  daughter  of  the  testator,  who 
^  died  in  his  lifetime. 

On  the  death  of  the  testator  Moses  Hartj  Judith 
I^  and  Baehael  AdolphuSy  by  virtue  of  the  will,  en- 
tered into  possession  of  the  said  messuages,  lands,  he- 
reditaments, and  premises  at  Topsfieldj  and  received  the 
r^ts  thereof  in  equal  moieties  until  the  death  of  the 
^  Baehael  Adclphus  in  the  year  177S,  without  issue, 
whereupon  Judith  Levy  took   possession  of  Baehael 
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Addpku^s  said  moiety  of  the  estate,  and  received  the 
rents  of  the  whole  of  the  estate  from  that  time  to  the 
time  of  her  death. 

The  devisee  Moses  Hart,  and  the  testator's  said  three 
sisters,  survived  the  testator,  and  all  died  in  the  lifetime 
o{  Judith  hevy:  and  the  devisee,  M.  Hart^  died  witboat 
having  had  any  issue. 

The  said  Judith  Levy  died  in  the  month  of  Jianuary 
180S;  and  thereupon  Napthali  Hart  entered  into  pos- 
session of  the  said  estate;  and  in  Hilary  term  1821, 
suffered  a  common  recovery  thereof  to  the  use  of  Strat- 
ford Prices  his  heirs  and  assigns;  and  the  estate  was  held, 
and  the  rents  thereof  were  taken  accordingly,  until  about 
the  month  of  March  18S0,  when  a  receiver  was  ap- 
pointed of  the  same  by  the  Court  of  Chanceryy  who  is 
now  in  possession  of  the  estate. 

The  said  Henry  Isaac  Franks  died  in  the  lifetime 
of  Napthali  Hart  without  having  been  married,  leaving 
Jacob  Heniy  Franks^  the  only  son  of  PhUah  Fi^anis, 
the  wife  of  A,  Franks^  his  heir  at  law. 

Philah  Franks^  sister  of  the  said  PrisciUa  Frankh 
married  Moses  Franks^  and  also  died  in  the  lifetime  of 
Napthali  Hart^  leaving  Dame  Isabella  BeU  Cooper,  the 
widow  of  Sir  William  Henry  Cooper,  Bart.,  her  only 
child  and  heir  at  law. 

On  the  28th  of  December  1828,  NepthaU  Hart  died 
without  having  had  any  issue ;  and  the  heirs  ,at  law  of 
the  testator,  living  at  the  time  of  the  death  of  Napthali 
Hart^  were  the  said  Jacch  Henry  Franks^  PrisciUa 
Franks,  and  Dame  Isabella  BeU  Cooper. 


The  questions  for  the  opinion  of  the  Court,  were. 
First,  whether  Napthali  Hart  took  any,  and  what 

estate  in  the  messuages,  lands,  and  hereditaments  at 

Topsfield^  under  the  testator's  will. 

Secondly,    whether  Jacob    Henry  Franks,  PrisciUa 
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Wtmbf  and  Dame  Isabella  Bell  Cooper^  the  heirs  iEit 
nr  of  the  testator  living  at  the  time  of  the  death  of 
Vapihali  Hart,  took  any,  and  what  estate»  in  the  mes- 
mgssj  lands,  and  hereditaments,  at  Tcp^ld,  under  the 
wdwiiL 

Thirdly,  whether  Judith  Levtfj  Bachael  Addphus^ 
Emry  haac  Franks^  PhUah  Franksj  and  PnsciHa 
hanhf  the  heirs  at  law  of  the  testator  living  at  the 
laiDe  of  his  death,  took  any  and  what  estate  in  the  said 
■essaages,  lands,  and  hereditaments,  at  Topsfield, 


1838. 

Fkanks 
Pbicb. 


SUpken  Serjt.  for  the  Plaintiff,  contended  first. 
That  Napthali  Hart  took  only  a  moiety  of  the  pro- 
perty; and  an  estate  for  life  only  in  that  moie^. 

The  devise  to  Moses  and  Napthali  was  subject  to  the 

coDtiDgency  that  neither  of  them  should  take  unless 

they  survived  all  the  preceding  devisees :  but  as  Moses 

^  bdbie  Judithy  the  contingency  on  which  he  was  to 

^  a  moiety  did  not  arise,  and  Moses  took  nothmg: 

fcr  acoording  to  Patedlj  "  devises  limited  in  clear  and 

opress  tenns  of  cpntingency  do  not  take  effect,  unless 

tile  ereats  upon  which    they  are   made  dependent, 

HpeiL"  (a)    Denn  d.  Radd^  v.  Bagshaw  (i).  Holmes 

T.Oafac*(c),  Driver  d.  Frank  v.  R-ank.  {d)     Napthali 

*as  to  take  m  remainder  after  Moses  ;  and  if  Moses  took 

ittthiDg  in  the  moiety  devised  to  him^Napthali  could  take 

^f^^mg;  for  where  an  estate  for  life  is  made  to  depend 

00  the  contingency  of  the  object  of  it  being  alive  at  the 

Penod  when  the  preceding  estates  determine,  limitations 

^^^^iisecmive  on  that  estate  have  been  held  to  be  contingent 

^  the  same  event,  for  want  of  something  in  the  will  to 

iBtborise  a  distinction  between  them ;  Davis  v.  Norton,  {e) 


224. 3d  edit 
(*)6T.J!.512.. 


(c)  S  Ves.  817. 
id)  SM.Sf  S.  25. 
(e)  2  P.  Wms.  890. 
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1 838.  But  he  argued  2dly  (and  principally)  that  if  the  whole 

accrued  to  him,  still  Napthali  took  only  an  estate  for  life. 

Fbanks      jf  |jg  should  die  before  Moses,  leaving  issue  male,  his 
Puox.       moiety  was  to  go  to  his  first  and  other  sons  in  talL 
In  the  converse  case,  of  Napthali  dying  after  Moses 
leaving  issue  male,  the  moiety  of  Moses  was  in  like  man- 
mer  to  go  to  the  first  and  other  sons  of  Napthali^  in  tail 
in  remainder  upon  their  father,  who  would  have  been, 
as  to  that  moiety,  tenant  for  life  only.     And  the  same 
plan  of  limitation,  though  not  actually  expressed,  most 
have  been  intended  by  the  testator  with  respect  to 
Napthalfs  original  moiety  also  (in  the  same  event  of  his 
dying  after  Moses  and  leaving  issue);  for  on  the  opposite 
supposition,  viz.,  that  Napthali  took  an  estate  tail  in  his 
original  moiety,  it  would  be  in  his  power  to  defeat  his 
issue  by  a  recovery  as  to  that  moie^ ;  while  as  to  the 
moie^  accruing  firom  their  uncle  Moses,  they  would 
take  an  estate  which  Napthali  could  not  defeat,  viz.,  an 
estate  tail  in  remainder  as  purchasers.  Such  a  distinction 
was  unmeaning,  and  could  not  have  been  intended  by 
the  testator.     Though  his  design  was  imperfectly  ex- 
pressed, it  is  clear  upon  the  whole  that  he  intended  that 
in  every  case  that  might  arise,  as  well  as  in  those  actually 
provided  for,  each  of  the  two  brothers  should  have  an 
estate  for  life  in  his  moiety,  remainder  to  his  issue  in 
tail,  with  cross-remainders  over  for  life  and  in  tail ;  and 
if  the  intention  sufficiently  appeared,  the  Court  would 
imply  the  remainders  not  actually  expressed.     Dain^ 
try  V.  Daintry  (a),  Harman  v.  Dickinson*  {b)    But  sup- 
posing any  difficulty  to  exist  as  to  inserting  remain- 
ders by  implication,  it  would  be  removed  in  the  pre- 
sent case  by  the  terms  of  the  devise  over,  in  case  M, 
and  N.  should  die  without  leaving  any  issue  male,  or 
such  issue  male  shotdd  die  without  leaving  any  issue  male. 

(a)  6  r.  jR.  307.  (h)  1  Bro.  C.  C.  91.  2  Madd.  449- 


S  VICTORIA. 


4S 


The  words  issue  male^  as  here  first  used,  meant  sons^  or 
the  objects  in  whose  favour  the  preceding  remainders 
had  been  limited,  and  the  whole  clause  taken  together 
amounted  to  a  declaration  that  the  sons  were,  in  eoery 
case  that  might  arise^  to  take,  that  is,  to  take  estates 
tail  in  remainder  as  purchasers,  as  in  certain  cases  it 
had  been  before  expressly  declared  that  they  should*  In 
support  of  this  construction  of  the  devise  over,  Stephen 
pardcolarly  relied  on  Doe  d.  Barnard  v.  Reason  (a),  and 
BamJUd  v.  Pcpiam{b):  he  cited  also  LethieuUier  v. 
TTmf(c\  Doe  d.  King  v.  Frost  {d).  Doe  d.  Barnfield  v. 
Wdttm  (^),  Pdls  ▼.  Bram  {g)  Goodright  v.  Dunham  (A), 
Ghiger  v.  White  (t )>  Blackbom  v.  Edgley  {k\  Morse  v. 
Marqm  of  Ormonde  (l),  and  the  six  rules  laid  down  in 
2  Powea  on  Devises^  551.  (Sd  edit.). 


18S7. 
Franks 

V. 

P&ios 


mide  for  the  Defendants,  argued  that  the  last  clause 
in  the  will,  **  In  case  M.  Hart  and  N.  Hart  should  both 
&  whbout  leaving  any  issue  male,  or  such  issue  male 
should  die  without  leaving  any  issue  male,"  meant  an 
indefinite  failure  of  issue :  that  Napthalij  therefore,  under 
the  general  rule  applied  to  limitations  upon  an  indefinite 
&ilnre  ofissne^  took  an  estate  tail  in  the  premises;  and 
that  the  testator's  general  intention  could  not  be  efiected 
bjr  my  other  disposition.  If  the  common  rule  of  law 
voold  eflGsct  his  intention,  there  was  no  reason  for  inter- 
polating a  remainder:  and  thd  possibility  of  the  tenant 
in  tail's  soffisring  a  recovery,  would  not  afiect  the  con- 
strnctioD  of  the  instrument.  Earl  of  Scarborough  v.  Doe 
i  Savik,  (m)    The  general  rule,  as  laid  down  in  The 


(a)  CHed  3  WiU.  244. 
(I)  lEq.Ca.Ab.lS3. 
(c)  3  ill*.  774. 793. 
(0  SB.^Jid.54£. 
(•)  2  Bof.  4  Pul.  S24. 
is)  Cro.  Joe.  590. 


(h)  Doug,  26^. 
(0  IFt/Asf,  348. 
(A:)  1  P.  Wms.  600. 

(/)  5Madd.99' 

(m)  3  Adoh  4*  £:U.  897. 
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1838.       jtUomeif'General  v.  Suitan  (a)^  hsmgley  v.  JBaU»iii(&)» 

jUlanson  v.  CUtherffw  (c),  and  Doe  dem.  Bean  v.  Hal- 

Franks      ^  ^^^^  y^^^  ^jn^^  ju  ^g^^  ^f  |^  prior  devise  to  a  certun 

PiucB.  number  of  sons  only  in  tail  male,  with  a  limitation  over 
in  case  of  default  of  issue  or  issue  male  of  the  parent, 
an  estate  tail  would  be  implied  in  the  parent  to  carry  it 
to  the  other  sons;  and  there  was  nothing  in  the  expres- 
sions of  the  present  will  to  require  a  departure  from 
that  rule :  no*intention  which  an  estate  tail  in  NapthaU 
would  defeat.  In  the  cases  relied  on  for  the  Plaintiff 
the  intention  expressed  in  the  will  was  incompatible 
with  the  application  of  the  general  rule.  As  to  the  ob- 
jection that  Napthairs  estate  for  life  in  one  moiety  was 
contingent,  the  rule  was,  that  an  estate  in  remainder 
limited  in  terms  of  contingency  on  the  happening  of 
certain  events,  being  precisely  tliose  on  which  the  pre- 
ceding  estates  have  determined,  should  be  construed  to 
be  not  a  contingent  gift  conditioned  to  take  effect  on 
those  events,  but  a  devise  immediately  vested,  the 
possession  of  which  would  be  necessarily  dependent  on 
the  events  in  question.  Webb  v.  Hearing  {e\  Doe  d. 
Planner  v.  SciidamoTe.  {j^ 

Stephen^  in  reply  j  said  that  no  interpolation  was  neces- 
sary, for  the  terms  of  the  devise  over  were  sufficient 
for  his  purpose;  that  as  it  was  proposed  on  the  other 
side  to  raise  out  of  those  terms  an  estate  tail  by  impli- 
cation, he  was  equally  entitled  to  use  them  the  same 
way.  The  only  difference  was  that  he  implied  an  estate 
tail  in  the  sons  as  purchasers  (in  those  cases  in  which 
an  estate  tail  had  not  before  been  expressly  given  them), 
while  on  the  other  side  it  was  considered  as  an  estate 
tail  in  the  parent.  That  the  question  was,  which  of  these 


i 


o)  1  P.  WfM.  754.  (d)  8  T.  B.  5. 

b)  1  Eq.  Cos.  Abr,  185.  (e)  Cro.  Jae,  415. 

(c)  1  Fef .  sen.  24.  (g)  ^B.S^P.  296- 
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two  was  the  better  construction,  and  not  whether  the 
constnictioa  on  the  other  side  would  effect  every  object 
of  the  testator,  *-for  Plaintiff's  construction  was,  in  that 
respect  equally  ^ectual.  It  was  indeed  much  more  so : 
for  it  precluded  Napthali  from  defeating  those  objects 
(as  he  otherwise  might)  by  a  recovery.  As  to  the  cases 
cited  00  the  other  side,  where  an  ulterior  estate  tail  was 
giTCQ  to  the  parent,  estates  tail  having  been  previously 
limited  to  sons,  they  were  all  cases  in  which  some  son 
must  otherwise  have  been  excluded  altogether ;  but  on 
the  construction  Plaintiff  contended  for  in  the  present 
case,  no  son  could  be  excluded,  and  therefore  it  was  not 
necessary  to  imply  an  estate  tail  in  the  parent. 


18S8. 
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The  following  certificate  was  afterwards  sent. 

We  are  of  opinion  that  upon  the  death  of  Moses 
Hartf  without  issue,  Napthali  Hart  became  and  was 
seized  under  and  by  virtue  of  the  testator's  will  of  a 
vested  estate  in  tail  male  in  remainder  (expectant  on 
the  determination  of  the  estates  limited  to  Judith  Levj/^ 
l^chaH  Adotphus,  and  her  children,  and  the  testator's 
three  sisters),  in  all  the  messuages,  lands,  and  heredita- 
mcDts  at  Topsfield. 

It  having  been  intimated  to  us  by  the  counsel  on 
Iwh  sides,  that  in  the  event  of  our  opinion  on  the  first 
fKBtion  being  such  as  is  above  stated,  they  do  not 
deare  to  have  our  opinion  on  the  matters  referred  to  in 
the  second  and  third  questions,  we  forbear  to  say  any 
thing  in  answer  to  them. 

N.  C.  TiNDAL. 

J.  A.  Park. 
J«  Vaughan. 

T.  COLTMAN. 
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Cattle  v*  Gamble. 


An  agreement    A  T  a  sale  by  auction  on  the  27th  of  April  1885,  the 

for  the  Dur.       -^^   t\^^ j ^  i t_-.  _^  *i-_ « ^c  a  mi      ^   i«*.    J- 


for  the  pur 
chase  of  the 
herbage  of  a 
close  for  five 
months^  at 
the  price  of 
45/.,—  10/. 
to  he  paid 
down,  and  a 
joint  pro- 
missory note 
to  be  given 
for  the  re- 
sidue, pay- 
able within 
the  five 
months,  •— 
the  lessee  to 
yield  up  pos. 
session  at  the 
end  of  that 
time,  and  if 
he  failed  to 
give  a  satis- 
factory pro- 
missory note, 
the  vendor  to 
be  at  liberty 
to  relet  the 
premises,  -~ 
Held,  suf- 
ficiently 
stamped 
with  a  I/, 
stamp. 


Defendant  bought  at  the  price  of  45/*9  a  lot,  de- 
scribed in  the  catalogue  as  **  Herbage  of  Upper  Tomis- 
hend*%  Close^  and  Lower  Taamshend's  Gose,**  under  the 
following  conditions  of  sale :  -^ 

"  1.  The  highest  bidder  for  each  lot  shall  be  the  party 
entitled  to  possession  for  the  time  stipulated  >  under  the 
following  conditions,  free  from  the  parish  rates  and 
tithes. 

2.  The  highest  bidder  for  each  lot  shall  pay  down, 
immediately,  on  such  highest  bidding  being  declared, 
into  the  hands  of  the  auctioneer,  a  deposit  of  10  per 
cent  on  the  amount  of  his  bidding,  and  giye  a  satis- 
factory joint  note  for  the  residue  thereof,  payable  on  the 
21st  o(  August  next 

8.  The  lessees  shall  be  entitled  to  possession  of  their 
respective  lots  until  the  29th  of  September  next 

4.  Each  party  becoming  lessee  as  aforesaid,  shall  on 
the  29th  of  September  next,  peaceably  and  quietly  yield 
up  the  possession  of  the  respective  lots  to  the  owner  of 
the  same  respectively ;  and  in  case  of  any  delay  in  so 
doing,  the  party  or  parties  making  default  shall  be 
deemed  a  wilful  trespasser  or  trespassers,  and  forcible 
possession  shall  and  may  be  taken  of  each  and  every 
lot  so  withheld,  and  the  cattle  and  stock  thereon  shall 
and  may  be  impounded  accordingly* 

5.  If  any  purchaser  shall  fail  to  give  such  satisfactory 
joint  note  as  aforesaid,  his  deposit  money  shall  be  ab- 
solutely forfeited,  and  the  vendors  in  that  case,  or  any 
other  case  of  de&ult,  shall  be  at  liberty  to  relet  the 
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premues  either 'by  auction  or  private  contract^  as  they 
may  think  right,  and  the  deficiency,  if  any,  thereby 
occasicHied,  and  all  expenses  thereby  attendant,  shall  be 
made  good  by  the  defaulter,  and  be  recoverable  by  the 
Teodors  as  and  for  liquidated  damages." 

The  Defendant  signed  the  conditions  of  sale,  and 
paid  lOL  as  a  deposit 

Upon  the  trial  of  an  action  of  assumpsit  for  the  use 
and  occupation  of  the  land  and  the  eatage  of  the  grass, 
broQght  to  recover  the  residue  of  the  purchase-money, 
tbe  conditions  of  sale  were  produced,  stamped  with  a 
It  stamp. 

On  behalf  of  the  Defendant,  it  was  objected  that  this 
document  could  not  be  received,  as  it  was  a  lease,  and 
shoold  have  been  stamped  with  a  \L  I6s.  stamp. 

The  under-sheriff  of  Warwickshire,  before  whom  the 
caose  was  tried,  received  the  evidence,  but  gave  the 
IMiodant  leave  to  move  to  enter  a  nonsuit. 

A  verdict  having  been  found  for  the  Plaintiff, 

CkarmeU  now   moved  to  enter  a  nonsuit,  on  the 
groond  that  the  instrument  was  not  admissible  in  evi- 
ioKt  without  a  lease  stamp.    Any  words  by  which  one 
diTests  himself  of  possession  and  another  takes  it,  con- 
tilute  a  lease.     Bac.  Abr.  Lease,  (K).     Here,  the  De- 
fendant was  entitled  to  the  possession,  and  might  have 
eoSorced  it  by  ejectment  from  the  time  of  the  sale  till 
^  29th  of  September.     It  must  be  admitted,  that  if  this 
*creu>be  considered  a  lease  granted  in  consideration 
of  a  fine  or  premium  without  any  payment  of  rent,  the 
.'tamp  of  \l  would  be  sufficient  under  the  head  "  Coip- 
'^fJfOJice,''  in  the  schedule  to  55  G.  S.  c.  156. :  but  this 
vas  a  payment  in  the  nature  of  rent,  and  not  a  pre- 
ouam.    Upon  paynient  of  a  premium  the  contract 
^Wk  the  parties  is  complete,  and  nothing  further 
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can  be  required :  here,  after  payment  of  the  deposit, 
the  tenant  was  to  give  security  by  a  joint  note  for  the 
payment  of  the  residue;  and,  at  a  given  time,  to  pay  the 
residue :  if  he  failed  to  do  either  he  was  liable  to  be 
turned  out:  this^  therefore,  was  rather  a  letting  on 
conditions,  than  in  consideration  of  a  premium,  and  the 
demise  not  bdng  a  lease  at  a  yearly  rent,  fell  under 
the  List  head  of  the  word  Lease  in  the  schedule  55  G.  3. 
c.  156*9  **  lease  or  tack  of  any  kind  not  otherwise  charged 
in  this  schedule,  —  1/.  15s»' 


TiKDAL  C.  J.  Assuming  this  to  be  a  lease,  the  ques- 
tion is,  under  what  head  in  the  Stamp  Act  does  it  fall? 
The  first  head  under  the  title  l4ease  is,  ^*  lease  at  a  yearly 
rent  without  any  premium  ;**  the  second  is,  ^^  lease  in  con- 
sideration of  a  premium,  and  also  a  yearly  rent  amount- 
ing to  20L  and  upwards :''  the  contract  in  question  does 
fall  under  either  of  those  heads :  the  third  is,  '^  lease 
of  any  kind  not  otherwise  charged  in  this  schedule,  — 
1^  155.  :*'  and  we  should  have  thought  it  fell  under  this 
head  if  there  were  no  other  applicable  to  it:  but  we 
find  in  another  part  of  the  schedule,  ^*  Conx)eyancef  whe- 
ther grant,  disposition,  lease,  &c.,  or  of  any  other  kind 
or  description,  upon  the  sale  of  any  lands  or  tenements 
where  the  purchase  or  consideration  money  shall  not 
amount  to  50/.,  —  1^'^  And  we  think  this  contract  falls 
clearly  within  that  head  of  the  schedule. 

Rule  refused. 
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Bateman  v.  Dunk.  ,,    ^ 

'PHE  Defendant  was  arrested  on  the  ISth  o(  Sep^  1.  Defendant 
iembtr  last,  and  put  in  special  bail  on  the  27th.         having  been 

On  the  1st  of  October  an  application  was  made  to  a  haying  put 
Judge  at  chambers  to  cancel  die  bail  bond  and  enter  an  in  ipedal 
ixonereiur  on  the  bail  piece,  under  1  &  2  Vici.  c.  110.  ^^  Jj^^ 
J.  7.  the  Court 

The  Plaintiff  resisted  the  application,  and  sought  to  ^*«*d  an 
detain  the  Defendant  under  the  proviso  of.  the  above  on  the  bail 
section,  on  an  affidavit  that  the  action  was  brought  on  a  pi^e>  under 
bill  of  exchange  accepted  by  the  Defendant;  that  he  ^.110.^7 
vas  an  Lish  barrister,  having  no  domicile  in  England  ;       S.  An  affi. 
and  that  he  was  about  to  return  to  Ireland.  ^!^*  ^°'  *^« 

Tbe  Defendant,  in  answer,  deposed  that  he  had  no  \^  q^  ^^ 
present  intention  of  leaving  England^  and  detention  of  a 

On  the  ISth  of  October,  the  order  prayed  for  on  the  JJ^^^^^ 

pvt  of  the  Defendant  having  been  made  by  Coltman  J.,    most  aute  the 

deponenta 

^'ilde  Seijt.  obtained  a  rule  nisi  to  set  it  aside,  on  Defendant  ia 
^  ground  that  though  tbe  statute  meant  to  release  About  to  leave 
debtors  from  actual  custody,  it  was  not  intended  to  de-  ^^^^' 
prife  the  creditor  of  any  security  of  bail  which  he  forthwith  ap. 
»»gbt  have  obtained  before  the  statute  came  into  force ;  P^hraded, 
«d  that  at  all  events  the  Plaintiff's  affidavit  shewed  a  on  which  aoch 
^^^l^aeni  ground  for  detaining  the  Defendant  under  the  belief  ia 
P«mso  of  the  seventh  section.  grounded. 

Sr  F.  Polloctf  who  shewed  cause,  contended,  that  as 
toe  Defendant  would  clearly  be  entitled  to  his  discharge 
n  in  actoal  custody,  it  could  not  have  been  the  inten- 
te  of  the  I^islature  to  put  the  bail  to  the  expense 
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and  trouble  of  a  render  which  would  be  fruitless;  that 
the  Court,  therefore,  would  enter  the  exoneretur  at  once, 
as  in  the  case  of  the  bail  of  a  bankrupt  who  had  obtained 
his  certificate:  and  as  to  the  detainer,  the  Plaintiff  should 
have  stated  the  grounds  on  which  he  believed  that  the 
Defendant  was  "  about  to  quit  England^  unless  he  were 
forthwith  apprehended."  The  statute  ought  to  be  coa« 
strued  liberally  in  favour  of  debtors. 

Wilde.  The  Court  will  not,  to  the  injury  of  cre- 
ditors, go  beyond  the  express  enactments  of  a  statute 
of  questionable  policy ;  and  there  is  nothing  in  it  which 
expressly  authorises  the  order  in  question.  The  case 
of  the  bankrupt  affords  no  analogy,  for  he,  by  his  cer- 
ficate,  is  discharged  from  all  demands  at  the  suit  of  his 
creditors ;  whereas  this  Defendant  still  remains  liable  to 
the  full  amount  of  the  Plaintiff's  claim;  and  the  ap- 
plication does  not  appear  to  be  made  on  the  part  of 
the  bail. 

At  all  events,  the  Plaintiff's  affidavit  is  sufficient  to 
warrant  the  Defendant's  detention  under  the  proviso  of 
the  seventh  section ;  for  it  has  been  shewn,  as  required 
by  the  third  section,  ^^  that  there  is  probable  cause  for 
believing  that  the  Defendant  is  about  to  quit  England^ 
unless  he  be  forthwith  apprehended."  He  is  a  bar- 
rister; his  residence  is  in  Ireland ;  and  the  arrival  of 
term  renders  his  presence  in  that  country  essential  to 
the  carrying  on  his  business. 


TiNDAL  C.  J.  This  application  involves  two  points: 
the  first,  general,  and  most  important;  namely,  whether 
the  Judge  was  authorised  to  make  this  order;  the  second, 
affecting  only  the  particular  case,  upon  the  question, 
whether,  according  to  the  matter  disclosed  in  this  affii 
davit,  there  was  ground  for  detaining  the  Defendant 
under  the  proviso  in  the  seventh  section  of  the  statute. 
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If  I  felt  any  doubt,  I  should  reserve  for  further  con- 
sideration  the  first  point  urged  on  the  part  of  the  De* 
ieodaot;  namely,  that  where  a  party  has  been  arrested 
without  being  committed  to  prison,  the  seventh  section 
(^  1  &  3  Vict^  r.  1 10.  doe$  not  apply. 

This  resolves  itself  into  two  questions ;  first,  whether 
the  Court  would  discharge  a  person  who  had  been 
rendered  by  his  bail  after  the  1st  of  October:  {tnd,  se- 
condly, whether,  if  he  were  liable  to  be  rendered,  they 
would  enter  an  exoneretur  on  the  bail  piece. 

With  respect  to  the  first;  if  a  party  were  not  in 
prison  on  the  1st  of  October^  but  were  afterwards  ren- 
dered by  his  bail,  I  think  it  is  provided  for  by  the 
seventh  section,  which  enacts,  ^^  that  every  prisoner  who 
at  the  time  appointed  for  the  commencement  of  this  act 
shall  be  in  custody  upon  mesne  process  for  any  debt  or 
demand,  and  shall  not  have  filed  a  petition  to  be  dis^ 
charged  under  the  laws  now  in  force  for  the  relief  of 
insolvent  debtors,  shall  be  entitled  to  his  discharge 
iipoD  entering  a  common  appearance  to  the  action." 
It  aoy  be  said,  that,  according  to  the  very  letter  of  the 
act,  he  was  not,  in  such  case,  a  prisoner  at  the  time  ap- 
pointed for  the  commencement  of  the  act :  but  the  words 
are,  ^  shall  be  in  custody  for  any  debt,"  and  I  am  not 
prepared  to  say  that  under  an  act  which  proposes  to 
abolish  imprisonment  for  debt,  the  word  custody  might 
Dot  include  custody  of  bail :  it  is  not  necessary,  however, 
to  resort  to  that  mode  of  construction,  because,  under  an 
^  ibr  the  general  discharge  of  prisoners,  it  would  be  a 
strange  thing  to  say  that  one  set  are  liable  to  be  de- 
tained, while  others  are  discharged  under  the  royal  pro- 
dtmatiou.     letting  here  as  judges,  we  have  nothing  to 
do  widi  the  policy  of  the  act;  we  must  administer  it 
according  to  the  intention  of  the  Legislature :  and  that 
brings  us  to  the  second  question,  whether  the  Court 
itts  powjer  to  enter  an  exoneretur  where  no  reqder  has 
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1858.       been  made.     Now  as  the  bail  are  authorised  to  render 

'        the  Defendant,  it  would  be  inconsistent  to  deprive  them 

Batbxan     ^f  ^^  benefit  of  an  exoneretur  in  the  first  instance, 

DvNN*        when  they  may  obtain  it  by  the  circuitous  course  of  an 

actual  render :  it  is  immaterial  whether  the  application 

is  made  by  the  bail  or  the  party :  and  we  are  borne  oat 

in  this  course  by  analogy  to  that  which  has  always  been 

pursued  in  the  case  of  bankrupts  who  have  obtained 

their  certificates.     See  Earned  %  notes,  104. 

I  am  unable  to  see  any  palpable  distinction  between 
that  case  and  the  present,  except  that  here  the  Defend- 
ant must  enter  a  common  appearance. 

On  the  general  question,  therefore,  I  think  the  learned 
Judge  had  authority  to  make  this  order. 

The   second   point  is,   was  there  sufficient  ground 
shewn  in  this  affidavit  to  detain  the  Defendant  under 
the  proviso  of  the  seventh  section,  which,  by  referring 
to  the  third,  enacts,  ^'  that  if  a  plaintiff  in  any  action  in 
any  of  her  Majesty's  superior  courts  of  law  at  Wesi-^ 
mimtef\  in  which  the  defendant  is  now  liable  to  arrest, 
whether  upon  the  order  of  a  Judge,  or  without  such 
order,  shall,  by  the  affidavit  of  himself  or  of  some  other 
person,  shew  to  the  satisfaction  of  a  Judge  of  one  of  the 
superior  courts,  that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to  the  amount  of 
20/.   or  upwards,    or   has   sustained   damage   to   that 
amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant,  or  any  one  or  more  of  the  defendants, 
is,  or  are,  about  to  quit  England^  unless  he  or  they  be 
forthwith   apprehended,    it   shall   be   lawful   for   such 
Judge,  by  a  special  order,  to  direct  that  such  defendant 
or  defendants  so  about  to  quit  England  shall  be  held 
to  bail  for  such  sum  as  such  Judge  shall  think  fit,  not 
exceeding  the  amount  of  debt  or  damages." 

The  affidavit  for  detaining  a  defendant,  therefore, 
ought  to  shew  the  belief  of  the  deponent  that  the  de- 
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(endaot  is  about  to  quit  England^  unless  forthwith  ap- 
prehended ;  and  the  probable  causes  for  his  entertaining 
that  belief:  this  affidavit  is  deficient  on  both  points;  and 
therefore  the  rale  must  be  discharged. 

Vaughan  J.  I  am  of  the  same  opinion ;  though  I 
have  felt  some  doubt  in  the  course  of  the  argument. 
The  act  should  receive  a  liberal  construction ;  and  I 
think  a  party  may  be  said  to  be  in  custody  within  the 
meaning  of  the  act,  who  is,  by  intendment  of  law,  in 
the  custody  of  bis  bail.  But  with  respect  to  the 
groands  for  detention  under  the  proviso  of  the  seventh 
section,  the  belief  of  the  deponent  that  the  Defendant 
is  ahoQt  to  leave  England^  unless  he  be  forthwith  appre- 
hended, ought  to  be  distinctly  stated,  and  also  the  facts 
OQ  which  such  belief  is  grounded. 

BosANQUET  J.  I  concur  in  thinking  that  the  rule 
ooght  to  be  discharged :  it  is  the  duty  of  the  Court 
to  cany  the  act  into  efiect  in  the  spirit  intended  by  the 
legislature;  and  where  the  Defendant  is  out  on  bail, 
and  the  bail  are  entitled  to  render  him,  I  think  the 
Court  may  relieve  them  without  putting  them  to  the  ex- 
pense of  a  render. 

1  should  be  disposed  to  think  that  a  Defendant  who 
^  given  bail,  is  a  prisoner  in  custody  within  the  mean- 
ing of  the  act ;  for  the  words  of  the  seventh  section  are, 
Qot  in  prison^  but  in  custody ;  whereas  the  thirty-fifth 
section,  which  relates  to  insolvent  debtors,  uses  the 
^pression  **  any  person  who  shall  be  in  actual  custody 
Within  the  Tcalls  of  Any  prison :"  but  at  all  events,  on  a 
liberal  construction  of  the  act,  where  the  bail  are  en- 
titled to  render  the  party,  the  Court  may  direct  an 
^^oneretm-  to  be  entered  on  the  bail  piece,  to  save  the 
usdess  expense  of  an  actual  render. 

Then,  with  respect  to  the  order  for  detention  under 
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1898.       the  proviso  of  the  seventh  section,  the  vagueness  of  the 

"'       expression  in  the  act^  that  "  there  is  probable  cause  for 

BAtcMAit     believing  the  defendant  is  about  to  quit  Engtandj*"  which 

Di^itir*  xnay  mean  in  a  few  days,  weeks,  or  months,  is  corrected 
by  the  words  which  follow,  **  unless  he  be  forthwith 
apprehended;"  and  that  probability  being  established, 
it  is  clear  from  the  form  of  the  capias  given  in  the 
schedule,  that  an  early  arrest  is  contemplated.  The 
party,  therefore,  who  seeks  to  detain  the  Defendant, 
should  pledge  his  belief  that  the  Defendant  is  about  to 
quit  England^  unless  apprehended  forthwith ;  and  should 
state  the  facts  on  which  such  belief  is  founded. 

I  think,  therefore,  that  the  Court  has  jurisdiction  to 
order  the  exonereiur  ;  and  that  this  affidavit  is  not  suf- 
ficient to  warrant  the  detention  of  the  Defendant 


CoLTMAN  J.  I  think  it  is  within  the  intention  of  the 
Legblature  that  we  should  enter  an  exonerehar  on  the 
bail  piece  in  a  case  like  the  present.  Considering  that 
the  bail  may  at  any  time  seize  and  render  the  Defend- 
ant, there  is  ground  for  holding  that  he  is  in  custody 
within  the  meaning  of  the  act :  but  I  go  rather  on  the 
analogy  between  this  case  and  that  of  the  bail  of  a  cer- 
tificated bankrupt,  for  whom  it  has  always  been  usual 
to  enter  an  exoneretur,  to  avoid  the  necessity  of  a 
render. 

As  to  the  other  point,  I  do  not  think  it  a  sufficient 
ground  for  detaining  the  prboner,  that  he  is  a  prac- 
tising barrister  domiciled  in  Ireland^  unless  the  depo- 
sition also  state  the  belief  of  the  deponent  that  the 
Defendant  is  about  to  quit  England^  if  he  be  not  appre- 
hended forthwith. 

Rule  discharged. 
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Brookes  v.  Humphreys.  iVbv.  lo. 

T^HE  declaration  stated  that,  by  an  indenture  of  a  dedandon 

lease,  made  24th  of  Jugust  1829,  between  the  aUegmgaQ 
Defendant  of  the  one  part,  and  one  Benjamin  Webb  of  ijpgjgjj  ^f  ^ 
tlie  other  part,  the  Defendant  demised  to  B.  Webb^  his  covenant  for 

executors,  administrators,  and  assiens,  a  certain  mes-  ^'"ctenjoy- 

'  o     '  ment,  must 

soage,  tenement,  and  premises,  with  the  appurtenances  ^ot  leave  it 

tberennto  belonging,  situate  hi  the  county  of  Essex  ;  to  matter  of 

hold  the  said  messuage  and  premises  unto  the  said  ^^  ^ 

A  WMf  his   executors,   administrators,   and  assigns,  evictor  might 

from  Michaelmas-day  then  next,  for  the  term  of  ten  not  have  come 

^      ,  in  under  title 

years  thence  next  ensumg,  at  a. rent  of  50/.  a  year:  from  the 

that  the  Defendant  covenanted  that  he  then  had  in  Plaintiff  him 

sdf • 
himself  good  right  to  demise  the  said  messuage  or 

tenement  and   premises:   and,   moreover,  that    Webb^ 
his  executors,   administrators,  and  assigns,  paying  the 
said  yearly  rent  of  50/.  in  manner  therein  in  that  be- 
half reserved,  and  observing  and  performing  all  and 
singular  the  covenants,  &c.  which  on  the  part  of  Webb^ 
his  executors,  administrators,  and  assigns,  were  to  be 
observed  and  performed,  should  peaceably  and  quietly 
hare  and   enjoy  the   premises  thereby  demised,   for 
vA  during  the  term  thereby  granted,  without  lawful 
let  or  disturbance  of,  from,  or  by  the  Defendant,  his 
executors,  administrators,  or  assigns,  or  of,  from,  or 
by  any  person  or  persons   whomsoever:   that    Webb 
entered,  and  assigned  to  the  Plaintiff  during  the  term ; 
bat  that  the  Defendant,  at  the  time  of  making  the 
leue  by  him  to  Webb^  had  not  in  himself  good  right 
to  demise  the  said  messuage,  or  tenement  and  pre« 
nuscs,  m  manner  therein-before  in  that  behalf  men- 
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1838.  tioned,  being,  at  the  time  of  the  making  of  the  lease 
— ^  to  fVebbf  seised  o^  and  entitled  to,  and  interested  in  the 
BaoouBf  g^jj  messuage,  or  tenement  and  premises,  with  the  ap- 
HuvpuBBTi.  purtenances,  for  and  during  the  life  only  of  one  Samuel 
Clapham ;  which  said  5.  Clapham^  after  the  assignment 
to  the  Plaintiff,  and  during  the  continuance  and  long 
before  the  expiration  of  the  residue  of  the  said  term  of 
years,  to  wit,  on  the  25th  of  February  1837>  departed 
this  life;  whereupon,  all  the  title,  interest,  and  claim 
whatsoever  of  the  Defendant,  and  of  all  and  every 
person  and  persons  claiming  or  to  claim  by,  under,  or 
through  him,  in  or  to  the  said  premises,  or  to  the  pos- 
session thereof,  and  of  the  Plaintiff,  under  or  by  virtue 
of  the  said  assignment  to  him  as  aforesaid,  utterly  ceased 
and  determined :  and  during  the  continuance,  and  long 
before  the  expiration  of  the  residue  of  the  said  term  of 
years  therein  mentioned,  and  after  the  death  of  S*  Clajh 
hamj  to  wit,  on,  &c.,  one  Elizabeth  Noon^  then  lawfully 
claiming  in  that  behalf,  and  from  and  upon  the  death 
.  of  S.  Clapham^  and  then,  having  full,  just,  and  good  title 
to  the  said  messuage  or  tenement  and  premises,  and  to 
the  possession  thereof  as  against  the  Defendant  and  all 
and  every  person  and  persons  claiming  by,  under,  or 
from  him,  and  as  against  the  Plaintiff  claiming  under 
the  assignment  herein-before  mentioned  to  have  been 
made  to  him,  entered  into  and  upon  the  premises  with 
the  appurtenances,  and  therefrom  and  from  the  posses- 
sion thereof  under  the  said  assignment,  and  for  the 
residue  then  to  come  of  the  said  term  of  ten  years,  did 
rightfully  and  wholly  put  out,  eject,  and  amove  the 
Plaintiff. 

The  Defendant  pleaded  non-performance  of  certain 
covenants  by  the  Plaintiff. 

Upon  general  demurrer  to  the  plea,  an  objection 
having  been  taken  on  the  part  of  the  Defendant  to  the 
sufficiency  of  the  breach  assigned  in  the  declaration, 
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namely,  that,  consistently  with  all  that  the  PlaintiflPhad        18S8. 

alleged,  he  might  have  been  evicted  by  a  person  claim-        

ing  title  fix)m  hhnself,  Bboom 

HVMFHBBTS. 

CkanmUf  in  support  of  the  declaration,  contended, 
that  the  Defendant's  title  having  expired  upon  the 
death  of  S.  Clapham,  and  the  allegation  being  that  Eli' 
zabetk  Noon,  then  lawfully  claiming  in  that  behalf,  and 
ikn  having  good  title  to  the  messuage,  evicted  the 
Plaiotiff,  it  sufficiently  i^peared  that  she  claimed  in 
remainder  after  S.  Clapham^  and  not  under  the  Plaintiff. 
At  all  events,  the  otgection  could. only  prevail  upon 
special  demurrer,  as  in  Noble  v.  King  (a),  where  it  was 
assigned  for  cause  of  demurrer,  **  that  it  did  not  ap« 
pear  by  the  declaration,  that  John  Yates  therein  men- 
tiooed,  at  the  time  of  the  supposed  eviction  and  expul- 
sion diereb  also  mentioned,  or  at  any  time  before  or 
since,  had  any  lawful  title  to  the  said  premises,  by, 
inxD,  or  under  the  Defendants,  or  either  of  theni,  or  by 
reason  or  means  of  any  act,  matter,  or  thing  made,  or 
committed,  or  wittingly,  or  willingly  suffered'  by  the 
Defendants,  or  either  of  them.''    And  by  pleading  over, 
the  Defendant  confessed  the  alleged  want  of  title  in 
liimseIC 

TiNDAL  CL  J.  The  Defendant,  by  his  plea,  has  not 
confessed  more  than  the  Plaintiff  has  alleged  in  his  de- 
^'^'stion,  and  yoo  must  not  leave  it  matter  of  doubt 
whether  the  person  of  whom  you  complain  might  not 
W  derived  title    from   the   Plaintiff  himself.      See 

^^^omdl  then  obtained 

Leave  to  amend. 

(o)  %H.Bl.Sii. 
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Callander  v.  Oelrichs  and  Another. 


Upon  an 
undertakizig 
to  eflfect  an 
insurance  ac- 
cording to 
special  in- 
stnicti(HiSj  a 
part  of  the 
duty  implied 
is  the  giving 
notice  to  the 
empbyerin 
case  of  failure; 
and  an  actual 
promise  to 
that  effect^ 
thou^  aver- 
red in  the 
deckration^ 
need  not  be 
preyed. 


npHE  declaration  statedi  that  before  the  time  of  the 
making  the  promise  of  the  Defendants  hereinafter 
mentioned,  the  Plaintiff  had  shipped  a  certain  large 
quantity,  to  wit,  800  quarters  of  wheat,  of  great  value, 
to  wit,  of  the  value  of  1760/.,  in  and  on  board  a  certain 
ship  called  the  Johanna,  then  lying  in  the  port  of  Lon- 
don,  which  said  ship  or  yessel,  with  the  said  wheat  on 
board  thereof,  was  about  to  proceed  on  a  certain  voyage 
from  London  to  Baltimore  in  America :  and  thereupon 
on  the  22d  of  April  1835,  in  consideration  that  the 
Plaintiff,  at  the  request  of  the  Defendants,  had  then  re- 
tained and  employed  the  Defendants  as  his  agents,  for 
certain  commission  and  reward  to  them  in  that  behalf, 
to  sell  and  dispose  of  the  said  wheat  on  its  arrival  at 
Baltimore,  and  to  make  and  effect  a  certain  insurance 
thereon  upon  certain  terms  and  conditions,  that  is  to 
say,  to  effect  an  insurance  upon  the  said  wheat,  whereby 
the  same  should  be  insured  against  the  perils  of  the 
sea,  for  and  during  the  said  intended  voyage  from 
London  to  Baltimore,  to  the  amount  of  the  value 
thereof,  to  wit,  the  sum  of  1760/. ;  and  that  upon  the 
making  add  effecting  of  such  insurance,  the  Defendants 
should  stipulate  and  agree  with  the  assurers  thereof  in 
and  by  any  policy  or  policies  of  assurance  whereby  the 
same  should  be  insured,  ^that  the  said  wheat  should 
be  declared  subject  to  particular  average  above  lOZ. 
per  cent,  the  Defendants  undertook  and  faithfully  pro- 
mised the  Plaintiff  to  use  due  and  reasonable  diligence 
in  the  premises,  and  faithfully  to  discharge  and  execute 
their  duty  as  such  agents ;  and  in  the  event  of  aty  diffi^ 
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adty  arising  in  effecting  such  insurance^  or  in  case  thejf 

r 

Aodi  he  prevented  effecting  such  insurance  on  the  terms 
aforesaidf  to  give  notice  thereof  to  the  Plaintiff*  within  a 
reasonable  time :  that  the  PlaintifP,  confiding  in  the  said 
promise  of  the  Defendants,  afterwards,  to  wit,  on,  &c., 
indorsed  and  delivered  the  bill  of  lading  of  the  said  wheat 
to  the  Defendants,  and  that  the  Defendants  then  took 
possession  thereof  upon  the  terms  and  for  the  purpose 
aforesaid:  and  thereupon  it  became  and  was  the  duty  of 
the  Defendants,  as  sucli  agents,  to  cause  the  said  wheat 
to  be  insured  on  the  terms  and  conditions  pointed  out 
in  that  behalf,  pursuant  to  the  orders  and  directions  of 
the  Plaintiff  in  the  premises ;  or,  if  they  did  not  cause 
the  same  to  be  so  insured,  then  to  give  notice  to  the 
Plaintiff  ^within  a  reasonable  time  then  next  following 
that  they  had  not  done  so :  that  the  Defendants,  dis- 
regarding  their   duty  as  such   agents  and  their  said 
promise,  did  not  nor  would  obey  and  fulfil  the  direc* 
tions  of  the  Plaintiff  in  that  behalf,  but  on  the  contrary 
thereof  wrongfully  and  improperly  disobeyed  the  same, 
by  eSectmg  an  insurance  upon  the  said  wheat,  free  from 
average,  unless  general,*  or  the  ship  should  be  stranded ; 
and  farther  disregarding  their  duty  as  such  agents,  and 
th^  said  promise,  wholly  omitted  to  give  the  Plaintiff  such 
notice  as  aforesaid,  although  a  reasonable  time  in  that 
hehalf  afterwards,  and  after  the  Defendants  had  effected 
sodi  last-mentioned  insurance,  and  before  the  loss  herein- 
aiter  mentioned,  had  elapsed :  that  after  the  said  ship, 
▼ith  the  said  wheat  on  board,  had  set  sail  from  London^ 
aod  before  her  arrival  at  Baltimore^  by  the  violence  of 
the  winds  and  the  waves  and  other  perils  of  the  seas, 
^  said  wheat  was  greatly  wasted  and  spoiled,  whereby 
the  Pjjuntiff  sustained  an  average  damage  or  loss  upon 
the  said  wheat,  to  a  larger  amount  than  10/.  per  cent., 
to  wit,  the  amount  of  ninety  pounds  by  the  hundred  for 
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each  and  every  one  hundred  pounds  of  the  value  of  die 
said  wheat  so  insured  by  the  said  policy :  that  by  means 
of  the  premises  he  was  wholly  prevented  from  effectiDg 
an  insurance  upon  the  wheat  upon  the  terms  and  coo- 
diUons  he  had  requested  and  directed  the  Defendants 
to  e£fect  it,  and  as  he  might  and  otherwise  would  have 
effected  it,  if  the  Defendants  had  given  such  notice  as 
aforesaid ;  and  had  not  only  lost  all  the  gains  and  profits 
which  might  and  otherwise  would  have  arisen  to  him 
from  the  produce  of  the  sale  of  the  wheat  at  BdUimore^ 
but  had  been  totally  deprived  of  all  the  means  of  re- 
covering the  said  amount  of  average  loss  so  by  him 
sustained. 

The  Defendants  pleaded  1.,  non  assumpsit ;  2.,  that 
the  Defendants  did  give  notice  of  difficulties  in  effecting 
the  insurance;  3r,  that  the  wheat  was  not  damaged. 

It  appeared  at  the  trial,  that  the  Defendants,  wbo 
were  not  insurance-brokers,  but  agents  for  the  shipping 
of  the  Plaintiff's  com,  undertook  to  use,  and  did  use, 
unsuccessfully,  their  endeavours  to  effect  an  insurance 
according  to  the  instructions  set  forth  in  the  declaration: 
they  never  apprised  the  Plaintiff  of  their  want  of  sue* 
cess:  but  it  was  not  proved  that  they  had  made  any 
express  promise  to  give  notice  in  case  they  failed  in 
their  endeavours. 

CoUman  J.  left  it  to  the  jury  to  say  whether  that  pro- 
mise was  not  implied  in  the  undertaking  to  effect  an 
insurance;  and 

The  jury,  after  finding  for  the  Plaintiff  on  all  the 
issues,  found  also  that  the  Defendants  undertook  to  give 
notice  in  case  they  failed  to  effect  the  insurance. 


A  rule  nisi  having  been  obtained  for  a  new  trial,  on 
the  ground  that  there  was  no  evidence  of  any  such 
undertaking. 
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Sr  RPoBoek  and  R.  V.  Richards^  who  shewed  cause, 
contended,  that  upon  an  undertaking  to  effect  an  in- 
sorance  according  to  special  instructionsi  a  part  of  the 
daty  to  be  implied  was  the  giving  notice  to  the  em- 
ployer in  case  of  failure:  the  jury,  therefore,  were 
wammted  in  inferring  from  evidence  that  the  Defend* 
ants  undertook  to  insure,  an  undertaking  to  give  notice 
in  case  of  &ilure :  and  there  was  no  variance  from  the 
declaration;  for  though  when  the  consideration  is  entire 
tbe  whole  of  it  must  be  proved  as  laid,  yet  it  b  suffi- 
cient to  prove  as  a  breach  the  omission  to  perform  any 
part  of  an  undertaking. 


1888. 

CALLAimaB 

Omiohs* 


Ogle  in  support  of  the  rule.  As  the  Defendants 
were  not  insurance-brokers,  they  had  sufficiently  dis- 
charged their  duty  by  using  their  best  endeavours  to 
eSect  an  insurance.  They  were  not  bound  to  give  the 
Plaintiff  notice  of  their  want  of  success:  that  was  a  dis- 
linct  undertaking,  and  having  been  alleged  in  the  de- 
claration, ought  to  have  been  proved.  If  there  was 
gross  negligence,  the  Plaintiff  ought  to  have  sued  in  an 
scdon  on  the  case,  and  then  the  Defendants  would  have 
been  allowed  to  stand  in  the  situation  of  the  under- 
writer; Delaney  v.  Stoddart  {a),  Webster  v.  De  Tastet  (6), 
^rding  v.  Carter,  (c)  For  aught  that  appeared  to  the 
c<ntrarj,  it  might  have  been  impossible  for  the  De- 
^^iKlants  to  have  furnished  the  Plaintiff  with  the  notice 

• 

^question;  he  might  have  been  out  of  the  way.  But  the 
u^itj  to  give  the  notice  could  only  arise  by  special 
^cement ;  it  was  something  beyond  the  common  law 
%;  as  m  Corbett  v.  Pakenkam  (rf),  where,  in  a  declar- 
ttoQ  on  the  case,  one  count  stated  that  the  plaintiff,  at 
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the  request  of  the  defendant,  had  caused  to  be  delivered 
to  him  certain  boars,  pigs,  &c«,  to  be  taken  care  of  by  the 
defendant  for  the  plaintiff  for  reward  to  the  defendant, 
and  in  consideration  thereof,  the  defendant  undertook, 
and  then  and  there  agreed  with  the  plaintiff,  to  take  care 
of  the  boars,  &c»,  and  to  re'deliver  the  same  on  request, 
it  was  held  on  motbn  in  arrest  of  judgment,  that  that 
was  a  count  in  assumpsit^  and  could  not  be  joined  in 
with  counts  in  case:  and  in  answer  to  the  objection, 
that  as  the  party  had  merely  agreed  to  do  that  which 
was  a  common  law  duty,  it  was  unnecessary  to  resort 
to  the  promise,  and  therefore  it  might  be  rejected,  and 
the  count  still  be  considered  as  in  tort^  Bayley  J.  said, 
<^  The  common  law  duty  of  the  defendant  was  to  take 
care  of  the  pigs  delivered  to  him,  in.  order  that  the 
plaintiff  might  come  and  take  them  away;   but  the 
count  alleges,  that  the  defendant,  in  consideration  of 
the  reward  to  be  paid,  undertook  and  agreed  to  take 
care  of  the  pigs,  and  to  re^deliver  them  to  the  plainti^ 
and  the  breach  is  that  he  did  not  re-deliver  them. 
That  requires  something  to  be  done  by  the  defendant 
beyond  the  common  law  duty.     The  obligation  to  re- 
deliver arose  out  of  the  agreement  alone."     So  here,  if 
the  obligation  to  give  notice  arose  only  out  of  the  pro- 
mise, the  promise  ought  to  have  been  proved. 


TiMDAL  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged. 

The  question  arises  on  a  declaration,  in  which  the 
duty  of  an  agent  is  stated  to  be,  to  cause  certain  wheat 
to  be  insured  upon  certain  terms  pointed  out  to  him 
by  the  Plaintiff,  and  in  case  he  failed  to  effect  the  in- 
surance on  those  terms,  to  give  notice  of  bis  failure 
within  a  reasonable  time. 

Upon  a  motion  for  a  new  trial  after  a  verdict  for 
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the  PUmtiff,  the  objection  li,  that  no  evidence  WftS 
offered  at  the  trial  to  prove  that  the  Defi^ndant  promised 
to  give  notice  id  case  he  should  fail  to  eflfeet  the  policy  i 
vui  the  question  is,  whether  this  part  of  the  Defendant's 
promise  is  not  inferrible  by  law  as  arising  out  of  the 
office  the  defendant  undertook.     It  is  well  established 
is  the  course  of  pleading,  that  a  Plaintiff  may  either 
state  generally,  that  the  Defendant  undertook  to  dis^ 
diarge  a  certain  dnty, — as  in  Paidey  v.  Walker  (a),  where 
the  declaration  stated  that  the  Defendant  had  become 
tenant  to  the  Plaintiff,  and,  in  consideration  thereof, 
undertook  to  cultivate  the  farm  in  a  husband-like  man-* 
ner,  and  not  to  carry  away  manure  or  compost ;  and  in 
answer  to  an  objection  in  arrest  of  judgment,  that  there 
was  DO  consideration  for  the  promises,  the  Court  said, 
that  the  bare  relation  of  landlord  and  tenant  was  a  su£« 
ficient  consideration,  —  or  he  may  specify  points  which 
do  not  arise  out  of  the  bare  relation  between  the  parties, 
taking  care,  however,  not  to  lay  the  promise  too  large ; 
as  in  Bramn  v.  Crump  (6),  where  a  declaration,  that  in 
coosideradon  that  the  Defendant  had  become  tenant  to 
the  Plaintiff  of  a  farm,  the  Defendant  undertook  to  leave 
a  certain  quantity  of  fallow,  and  to  spend  60/.  worth 
of  manure  every  year  thereon,  and  to  keep  the  buildings 
in  repair,  was  held  bad  on  general  demurrer;  those 
<^ligBtions  not  arising  out  of  the  bare  relation  of  land- 
lord and  tenant. 

This  brings  the  case,  therefore,  simply  to  the  question, 
whether  the  words  "  And  in  the  event  of  any  difficulty 
■rising  in  effiscting  such  insurance,  to  give  notice  to  the 
H«intiff  within  a  reasonable  time,"  added  to  the  words, 
^undertook  to  use  reasonable  diligence  and  faithfully 
lo  disdiarge  their  duty  as  agents,"  express  any  thing 
Bore  than  a  du^  inferrible  from  the  nature  of  the  De- 
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18S8.       fendants*  undertaking.    I  tbmk  tkey  do  not:  for  the 
— '—       Defendants'  engagement  with  the  Plaintiff  wonld  not  be 
CAMiAifi»a»    ^^n  discharged,  unless  the  Plaintiff  were  informed  of 
OuaicBf.     the  Defendants'  failure  to  accomplish  the  end  in  view: 
had  he  received  such  information,  it  is  by  no  means 
certain  he  might  not  himself  have  effected  the  insurance 
by  application  at  other  offices,  or  an  o£fer  of  other 
terms.    I  think,  therefore,  that  the  case  falls  within  the 
decision  of  the  Court,  in  Smith  v.  Lascelks  (a),  where  it 
was  held,  that  if  a  merchant  here  has  been  accustomed 
to  procure  insurances  for  his  correspondent  abroad,  in 
the  usual  course  of  trade,  the  latter  has  a  right  to  expect 
an  insurance  at  the  hands  of  the  former,  unless  some 
previous  notice  be  given   to  the  contrary;  and  AA- 
hurst  J.  said,  **  It  is  true,  indeed,  that  one  person  cannot 
compel  another  to  make  an  insurance  for  him  against 
his  consent;  but  if  the  directions  to  insure  be  given  to 
him,  to  whom  the  application  would  naturally  be  made 
in  the  usual  course  of  trade,  and  he  do  not  give  notice 
of  bis  dissent,  he  must  be  answerable  for  his  neglect, 
because  he  deprives  the  other  of  any  opportunity  of  ap- 
plying elsewhere  to  procure  the  insurance." 

In  the  same  manner,  if  in  an  action  by  landlord 
against  tenant,  the  landlord  had  said  in  the  declaration, 
that  the  defendant  undertook  to  cultivate  the  land  in  a 
husband-like  manner,  and  not  to  pull  down  the  hedges, 
it  would  have  been  unnecessary  to  prove  an  actual 
promise  to  that  effect 

Vaughan  J.  I  think,  also,  that  this  rule  must  be 
discharged.  The  jury  have  expressed  their  opinion  as 
to  what  the  Defendants  ought  to  have  done  under  the 
circumstances  in  which  they  were  placed :  it  is  objected, 
that  there  was  no  express  stipulation  for  the  Defendants 

(a)  ftT.BA%6. 
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to  give  notice  in  case  they  &iled  to  effect  the  insurance : 
but  it  is  a  necessary  inference^  from  the  nature  of  the 
business  in  which  they  had  engaged,  that  it  was  their 
doty  to  give  that  information.  The  case  cited,  about  the 
bailment  of  pigs,  has  no  analogy  to  the  present:  the 
bailor  might  have  been  at  a  distance,  where  it  would  be 
difficult  to  communicate  with  him ;  and  a  promise  to 
re-deli?er  the  pigs  could  not  be  inferred  from  the  bare 
delivery :  but  no  obstacle  to  the  notice  is  suggested  on 
the  part  of  these  Defendants. 


1888. 
Gallandba 
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BosANQUET  J.     I  am  of  the  same  opinion*     The 
jury  were  warranted  in  concluding,  that  if  the  Defendants 
were  to  effect  an  insurance  upon  the  terms  in  question, 
tbey  undertook  to  give  notice  in  case  of  failure :  that 
undertaking  arises  out  of  the  nature  of  the  case,  and  the 
relation  in  which  the  parties  stood  to  each  other :  and 
according  to  the  principle  laid  down  in  Smith  v.  LaS" 
cdUs  if  a  merchant  is  led,  from  previous  transactions, 
to  expect  that  bb  correspondent  will  effect  an  insurance, 
be  has  a  right  to  rely  on  his  discharging  that  duty, 
unless  he  receives  a  letter  to  the  contrary*     Whether 
tliat  expectation  arises  from  previous  dealings,  or  ftom 
an  undertaking  to  insure  in  the  particular  instance,  can 
make  no  difference ;  and  BuUer  J.  says,  '*  Where  the 
merchant  abroad  has  no  effects  in  the  hands  of  his 
correspondent,  yet,  if  the  course  of  dealing  between 
tbem  be  such,  that  the  one  has  been  used  to  send  orders 
&)r  insurance,  and  the  other  to  comply  with  them,  the 
former  has  a  right  to  expect  that  his  orders  for  in- 
surance will  be  obeyed,  unless  the  latter  give  him  no- 
tice to  diacontinue  that  course  of  dealing.'' 

CoLTM AN  J.     I  thought  at  the  trial,  and  am  still  of 
tbe  same  opinion,  that  it  was  cost  on  the  Defendants  to 
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give  notice  of  their  fkilare  to  effect  the  insunmce^  in 
order  that  the  Plaintiff  might  take  further  steps  if  he 
thought  fit. 

If  that  was  a  duty  cast  on  them  by  the  nature  of  the 
transaction,  the  pleader  was  right  in  treating  it  as  a 
promise  implied  by  the  dealing  between  the  parties. 
The  verdict  therefore  is  right,  and  this  rule  must  be 

Discharged. 


Nov.  14. 


Inoeam  t;.  Lawson. 


Libel.   Plain- 
tiff's ship 
being  adver- 
tised for 
freight  and 
passengers^ 
Defendant 
published  that 
she  was  un- 
sea  worthy^ 
and  had  been 
bought  by 
Jetos  to  take 
out  convicts. 
Justification 
as  to  the 
whole^  that 
the  allegation 
of  unsea- 
worthiness 
was  true, 
Held  insuf- 
ficient. 


^HE  declaration  stated,  that  the  Plaintiff  was  owner 
of  a  certain  ship  called  the  Larkinsj  and  the  master 
and  commander  thereof,  and  the  said  ship  being  in  the 
East  India  Docks,  in  London^  the  Plaintiff  intended, 
and  was  about  to  sail  within  three  months,  in  and  with 
the  said  ship  from  London  to  Madras  and  Calcutta;, 
and  had  advertised  for  freight  and  passengers  on  the 
3 1st  of  October  1837,  when  the  Defendant,  with  a  view 
to  cause  it  to  be  suspected  that  the  ship  was  sold  to 
Jews  to  take  out  convicts,  and  was  unseaworthy  and 
unfit  for  the  reception  of  goods  or  freight,  or  passengers 
of  respectability,  published  in  the  Times  newspaper,  of 
and  concerning  the  ship  and  the  Plaintiff,  the  following 
libel :  —  "  To  the  Editor  of  the  Times.— Sir^  I  think  no 
apology  necessary  for  troubling  you  with  the  following 
statement ;  I  have  but  one  motive  for  giving  publicity 
to  the  communication.     I  overheard  a  servant  on  our 
establishment  remark  to  one  of  his  fellow  servants,  that 
his  old  ship  had  returned  to  England  at  last,  but  that 
the  captain  had  been  forced  to  put  in  at  the  Cape^  and 
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procure  twenty  additional  hands  to  pump  the  ship  to 
enable  her  to  complete  her  passage ;  but  he  understood 
the  Jews  bad  bought  her,  to  take  out  convicts.  With 
the  recollection  of  the  dreadful  loss  of  life  which,  in 
several  instances,  has  occurred  from  ships  not  sea- 
vorthy  being  employed  for  such  purposes,  T  was  in- 
duced to  question  the  man,  and  learn  that  the  ship's 
name  is  the  Larkins.  I  think  the  captain's  name  is 
Ingram^  late  in  the  East  India  service.  He  tells  me 
the  voyage  before  last,  when  he  was  on  board,  they 
were  obliged  to  pump  every  two  hours  all  the  way  from 
Calcutta;  and  on  this  last  voyage  she  was  constrained 
to  obtab  the  additional  hands  I  have  stated,  to  keep 
the  ship  afloat ;  but  she  is  now  purchased  by  some  Jews 
for  the  purpose  I  have  stated.  I  feel  it  my  duty  to  give 
this  publicity  to  it;  I  give  you  the  statement  as  I  heard 
it;  I  know  nothing  of  the  parties ;  and,  as  I  have  before 
remarked,  I  have  but  one  motive,  viz.  the  possible  pre- 
TentkiQ  of  the  recurrence  of  some  fearful  calamity.  I 
am,  sir,  your  obedient  servant,  W.  71" 

There  was  no  allegation  of  special  damage. 

A  plea  which  justified  the  statement  as  to  all  that  had 

« 

occurred  during  the  two  preceding  voyages,  was  de- 
marred  to  on  the  ground  that,  though  pleaded  to  the 
vfaole  action,  it  disclosed  no  answer  or  defence  as  to  so 
much  of  the  libel  as  imputed  that  the  ship  was  unsea- 
worthy  at  the  time  of  the  publication,  and  with  refer- 
ence to  the  said  intended  voyage ;  and  that  she  had  been 
sold  to  Jews  to  take  out  convicts;  nor  as  to  any  of 
the  matters  of  the  libel,  save  such  as  were  alleged  to 
have  occurred  during  the  two  preceding  voyages. 


1838. 
Ikobam 

V. 

Lawson. 


Humfrey  (who  was  called  on  by  the  Court  to  support 
the  plea)  contended  that  those  statements  were  imma- 
terial: the  gist  of  the  charge  against  the  ship  was  that 
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1838. 
Inobajc 

V, 

Lawsow. 


she  had  been  unseaworthy  on  preceding  voyages; 
that,  the  Defendant  had  justified :  a  sale  to  the  Jews  or 
a  freight  of  convicts  would  not  make  her  more  or  less 
seaworthy. 

TiNDAL  C.  J.  The  ship  is  advertised  to  take  out 
passengers,  and  it  might  deter  persons  from  applying  if 
tl)ey  heard  that  she  was  full  of  convicts.  The  plea  can- 
not be  supported  as  an  answer  to  the  whole  libel. 

Judgment  for  the  Plaintiff. 


Nov.  14. 

To  a  plea  of 
discbarge 
under  the 
InsolTent 
Debtors*  Act^ 
ReplicatioD, 
tbat  Plaintiff, 
tbougb  in 
England^  bad 
not  been 
served  witb 
notice  of  the 
filing  of  De- 
fendant 8  pe- 
tition, Held 
ill. 


Reid  v.  Croft. 

^T^HIS  was  an  action  on  a  bill  of  exchange,  to  which' 
the  Defendant  pleaded  that  he  was  duly  discharged 
under  the  Insolvent  Debtors'  Act,  and  the  Plaintiff  re- 
plied that  though,  at  the  time  of  the  petition,  and  still) 
living  in  England^  he  had  not  been  served  with  notic^ 
of  the  filing  of  the  Defendant's  petition. 
Upon  demurrer  to  this  replication, 

JameSf  for  the  Defendant,  contended  tliat  it  was  no 
competent  to  the  Plaintiff^  now  to  annul  a  decision  o 
the  Insolvent  Debtors'  Court  by  alleging  a  defect  in  prd 
ceedings  which  that  Court  must  be  presumed  to  ha^ 
conducted  regularly :  by  stat.  7  6.  4.  c.  57-,  the 
solvent  was  directed  to  file  his  petition  and  schedu 
and  by  sect  42.  the  Court  was  to  give  notice  thereof 
the  Gazette  and  otherwise,  to  every  detaining  credi 
and  after  that,  under  sect.  46.,  to  discharge  the  priso 
that  the  rules  of  the  Insolvent  Debtors'  Court  prescril 
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s  node  of  serving  notice,  the  observance  of  which  was  1838. 
rerified  by  affidavit  before  the  prisoner  received  his  dis- 
charge ;  and  that  the  effect  of  this  replication,  if  allowed, 
voald  be  to  compel  a  repetition  of  all  the  proceedings  on  Croft. 
which  a  Court  of  competent  authority  had  already 
passed  judgment  la  an  action  on  a  judgment,  the  De* 
fendant  could  not  plead  that  he  had  no  notice  of  the 
declaradoa :  the  Court  must  ascertain  that,  before  giving 
judgment 

Humfrey^  contrd.  If  this  replication  be  not  held 
good,  all  the  provisions  of  the  Insolvent  Debtors'  Act 
maj  be  rendered  nugatory.  The  debtor  may  omit  the 
debt  in  his  schedule,  and  render  it  impossible  for  the 
Court  to  give  notice.  \Tindal  C.  J.  As  to  such  a  debt 
he  would  not  be  discharged ;  and  this  replication  does 
Dot  allege  any  omission  in  the  schedule.]  By  sect.  60. 
n  iosolvent  taken  into  custody  for  a  debt  in  respect  of 
which  he  is  entitled  to  the  benefit  of  his  discharge,  may 
be  released  by  a  Judge,  upon  proof  that  he  is  so  enti- 
tled:  a  Jadge  could  not  release  him  without  such  proof, 
lod  if  so,  neither  can  this  Court.  Suppose  the  case  of 
the  insertion  of  a  debt  in  the  schedule  with  a  false 
Midress  annexed  to  the  creditor's  name;  the  Court 
owld  not  serve  him  with  notice.  [Tindal  C.  J.  A 
buddent  insertion  may  be  considered  as  no  insertion  ; 
>t  all  events,  if  such  were  the  fact,  you  ought  to  have 
^^sdosed  it  in  your  replication.]  In  Andrews  v.  Pled- 
g^(a),  upon  an  issue  as  to  the  discharge  of  an  in- 
»lTent,  it  was  held  unnecessary  to  prove  the  filing  the 
Petition,  because  the  Defendant  had  pleaded  that  he 
was  ^discharged;  but  the  filing  the  petition  was 
held  essential  to  give  the  Insolvent  Debtors'  Court 
jonsdiction. 

(a)  1  JIfoo.  4*  MaOe.  508. 
r  3 
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18S8.  TiNDAL  C.J,     The  forty-second  section  is  directory 

to  the  Insolvent  Debtors'  Court,  and  not  a  condition 

precedent  to  the  validity  of  the  discharge  which  releases 
Cboft«  the  prisoner,  in  respect  of  his  person,  from  all  demands 
duly  inserted  in  his  schedule.  This  replication  does 
not  allege  that  the  debt  was  not  duly  entered  in  the 
schedule,  or  even  that  the  Plaintiff  had  not  notice  of  it, 
but  only  that  he  was  not  served  with  notice  of  the  pe- 
tition. For  aught  that  appears,  he  may  have  read  the 
Gazetie. 

Hurnfre;)  prayed  and  obtained 

Leave  to  amend. 


iVoi;.  15.  The  Examiners'  Case. 

The  ex-  ^T^HE  applicant  had  served  as  an  articled  clerk  for 

aminere  oi  g^g  years.     About  the  middle  of  that  time  he  was 

articled  clerks        , 

ought  not  to     assigned,  by  the  attorney  with  whom  he  was  first  articled, 

refuse  to  ex-    to  a  second ;  and  served  the  second  for  a  fortnight  before 
amine  a  clerk,   .1      •     ^  ^    r       •  ..  ..  j 

on  theirround         mstrument  of  assignment  was  executed. 

that  there  is         Under  these  circumstances,  the  examiners  of  articled 

doubt  as  to       clerks  havinir  refused  to  admit  him  to  examination,  on 
the  vahdity  of  *^  . 

his  service        ^'^  ground  that  there  had  not  been  a  complete  service 

under  his         under  the  articles, 
articles. 

Kelly  moved  that  the  examiners  might  be  required  to 
admit  the  applicant  to  examination,  and  contended  that 
the  fbrtnight's  service  previous  to  the  assignment  was, 
in  effect,  a  service  under  the  assignment. 

TiNDAL  C.  J.  We  give  no  opinion  as  to  the  validity 
of  the  service ;  but  we  think  the  applicant  ought  to  be 
put  iu  a  position  to  have  that  question  determined. 
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The  examiners  ought  to  examine  him  de  bene  esse;       1838. 

and  the  question  as  to  the  sufficiency  of  the  service  may       

then  be  raised ;  as,  by  a  refusal  to  grant  a  certificate,  ExAMmBBs' 
opoQ  which  the  applicant  may  appeal  to  the  Judges. 


Jackson  and  Another  v.  Gallowat.  Nov.  is. 

npHE  Plaintiffi  declared  in  assumpsit  on  a  charter-  Under  a 

party  bearing  date  December  2d,  1884,  under  which  ^^^^'^ 
tbeir  ship,  then  at  Pembroke^  was  to  sail  with  all  con-  and  iron  at 
renient  speed  to  Cardiffj  there  to  be  loaded  with  a  cargo  Cardiff,  and 
of  coals  and  iron,  with  which  she  was  to  proceed  to  Alex^  item  to 
ioidria  ;  forty  running  days  to  be  allowed  the  merchant,  Alexandria, 
if  the  ship  were  not  sooner  despatched,  for  loading  the  ^^¥8^^°^- 
ghip  at  Cardiff^  and  unloading  at  Alexandria  ;  to  com-  mence  on  the 

mence  on  the  16th oi December;  cease  when  loaded  and  ^^'^  ®^  ^^ 
J         t    1  ...,_.,  cember  18S4, 

despatched ;  recommence  on  arrival  at  Alexandria  ;  and  plaintiff  hav- 

fiiudlj  cease  when  unloaded :  ten  days,  on  demurrage  ing,  with  Be. 
over  and  above  the  laying  days,  at  71.  per  day.  The  I^°J|'£er''' 
Plaintifi  averred  that  afier  the  making  the  charter-party,  the  coals  at 

ihc  shin,  beinff  at  Pembroke,  remained  there  by  the  con-  P^^^oke  in 

ten  days 

sent  of  the  Plaintiffs,  and  at  the  request  of  the  Defendant,  ensuing  the 
from  the  2d  to  the  17th  of  December^  for  the  purpose  l6thof2>e-' 
of  receiving  coals  on  board,  instead  of  being  loaded  ^^^^^ 
^th  soch  coals  at  Cardiff';  that  the  Plaintifis,  at  the  sailed  for 
request  of  the  Defendant,  received  on  board  the  ship  at  Cardiff  tm  the 
PmbrtAe  a  cargo  of  coals,  and  that  the  Defendant  that  the  run- 
fcpensed  with  that  part  of  the  charter-party  which  ing  days  were 
related  to  the  sailing  with  all  convenient  speed  from  *^^j^  *^^j - 
Pewbroke  to  Cardiff;  that  the  ship  sailed  from  Pembroke  the  l6th  of 

on  the  17th  of  December,  and  arrived  at  Cardiff  on  the  ^^f^y, 

•^  and  that  proof 

^Beftndant's  consent  satisfied  an  allegation  in  the  declaration  that  the  coals 

lad  been  laden  at  Pem&roito  at  his  request. 

F  4 
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18S8.        18th  of  January  18S5f  where  she  completed  her  cargo,     ' 

"       and  was  ready  to  proceed  on  her  voyage  on  the  2d  of 

Jaokwin  February^  of  which  the  Defendant  had  notice ;  but  that 
Galloway,  the  Defendant  detained  her  at  Cardiff"  twenty  days  over 
and  above  the  lay  days  and  ten  days  of  demurrage  ia 
the  charter-party  mentioned :  that,  on  the  19th  of  Fdh 
ruary  the  ship  proceeded  to  Alexandrioy  where  she 
arrived  on  the  10th  of  Jidy^  and  was  ready  to  unload 
on  the  18th,  of  which  the  Defendant  had  notice;  but 
that  the  Defendant  detained  her  there  thirty  days  over 
and  above  the  lay  days  and  the  ten  days  of  demurrage 
in  the  charter-party  mentioned.  Breach  ;  refusal  to  pay 
freight  and  primage  according  to  the  terms  of  the  charter- 
party,  or  the  sum  due  for  the  demurrage  of  the  ship  at 
Cardiff: 

There  were  also  general  counts  for  freight  and  the 
use  and  hire  of  the  ship. 

The  Defendant,  by  his  pleas,  traversed  the  makin/; 
the  charter-party ;  his  request  and  consent  to  load  the 
ship  Bt  Pembroke;  her  detention  there;  his  dispensing 
with  the  stipulation  relating  to  the  ship's  proceeding  at 
once  from  Pembroke  to  Cardiff;  the  proceeding  to  Car- 
diff with  convenient  speed ;  the  readiness  to  load  at 
Cardiff;  and  the  detention  at  Cardiff 0x16.  Alexandria. 

There  was  also  a  plea  that,  by  mutual  consent  the 
charter-party  was  altered  in  this,  that  the  running  days 
should  commence  three  days  after  the  arrival  of  the  ship 
at  Cardiff;  and  that  she  arrived  there  on  the  9th  of 
January. 

At  the  trial,  before  Tindal  C.  J.,  it  appeared  that  on 
the  16th  of  Deceniber  the  Plaintiffs'  ship  was  at  Pern- 
hroke^  where  she  took  in  a  part  of  her  cargo,  and 
remained  till  the  26th.  On  the  lOtb  of  January  fol- 
lowingt  having  been  delayed  by  stormy  weather,  she 
arrived  at  Cardiff,  where  she  was  detained  forty  days, 
till  the  1 9th  of  Febntary ;  she  then  sailed  for  Alexandria : 
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there  she  was  further  detained  for  ten  days.  The  de- 
mand for  freight  was  settled  before  the  trial ;  and  the 
point  in  dispute  was  twenty  days  claimed  for  de- 
marrage. 

The  Defendant  attempted  to  shew  that  the  taking  in 
cargo  at  Pembroke  was  at  the  request  and  for  the  con- 
venience of  the  Plaintifis ;  and  contended  that  they  could 
not  recover  for  the  ten  days  occupied  at  that  pbr^  The 
jury  found,  as  the  result  of  a  long  correspondence  be- 
tween the  parties,  that  the  ship  was  loaded  at  Pembroke 
at  the  Plaintiffs'  request,  but  with  the  Defendant's  con- 
sent, and  that  there  was  no  agreement  to  alter  the 
charter-party  in  the  manner  tilleged  in  the  plea:  and 
the  ship  having  been  detained  altogether  twenty  days 
over  and  above  the  forty  running  days,  they  gave  a 
verdict  lor  170/.9  being  70/.  for  ten  days'  demurrage,  at 
7/.  a  day,  as  provided  by  the  charter-party,  and  100/.  for 
the  other  ten  days. 


1838. 

Jackson 
Galloway. 


Talfourd  Seijt.  obtained  a  rule  nhi  to  reduce  the 

damages  by    the  amount  of  ten  days.     In  allowing 

twenty  days,  the  jury  must  have  included  the  ten  days 

,  at  Pembroke^  which,  upon  this  state  of  the  pleadings  and 

facts,  they  ought  not  to  have  included. 

By  the  charter-party  the  running  days  were  to  com- 
inence  at  Cardiff:  the  Plaintiffs  had  not  declared  that 
there  was  any  agreement  to  substitute  Pembroke  for 
^ordiffj  but  had  merely  alleged  an  excuse  for  not  be- 
ginning to  load  at  Cardiff ;  namely,  that  the  Defendant 
had  requested  them  to  begin  loading  at  Pembroke  instead, 
and  had  dispensed  with  their  beginning  at  Cardiff:  that 
all^ation,  however,  they  had  failed  to  prove ;  for  it  was 
stthePlaintif&' request,  not  at  the  Defendant's,  that  the 
loading  commenced  at  Pembroke.  The  Defendant  only 
consented.  The  jury,  therefore,  ought  to  have  been 
directed  not  to  allow  any  lay  days  at  Pembtvke. 
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1838. 
Jackson 

V. 

Galloway. 


Wilde  Setjtf  who  shewed  cause,  contended  tbat, 
after  the  finding  of  the  jury,  the  word  Pembroke  must 
be  considered  as  inserted  in  the  charter-party  instead  of 
Cardiff^  by  mutual  consent;  that  the  issue  upon  that 
head  had  been,  in  substance,  established  by  the  Pldntifis; 
for  if  the  parties  agreed,  it  was  immaterial  from  which 
of  them  the  request  proceeded ;  and  the  result  would  be 
to  leave  the  charter-party  in  all  other  respects  the  same 
as  before ;  so  that  the  lay  days  ought  to  be  reckoned 
from  the  16th  of  December^  though  the  ship  was  partly 
loaded  at  Pembroke  instead  of  Cardiff^. 

Tal/burd  and  It.  V.  Ricluxrds^  in  support  of  the  role, 
argued  that  the  loading  at  Pembroke  having  taken  place 
at  the  Plaintiffs'  request,  and,  it  might  thence  be  in- 
ferred, for  his  convenience,  the  Defendant's  assent  to 
that  request  did  not  amount  to  a  new  contract,  or 
authorise  the  Piaintifis  to  reckon  their  lay  days  from 
Pembroke  instead  of  Cardiffi 


TiNDAL  C.  J.  The  question  is,  whether,  upon  the 
facts  proved  at  the  trial,  the  jury  have  done  wrong  in 
allowing  170&  damages.  The  contract  was  for  the 
Plaintiffs'  ship  to  proceed  to  Cardiff'  to  take  in  a  cargo 
of  coals  and  iron,  and  therewith  to  proceed  to  Alex- 
andria :  forty  running  days  to  be  allowed  the  roercbant 
for  loading  at  Cardiff  and  unloading  at  Jlexandria^  to 
commence  on  the  16th  of  December ;  and  ten  days  on 
demurrage  over  and  above  the  laying  days,  at  7/.  a  day. 
The  question  is,  whether,  after  this  contract  was  entered 
into,  there  was  any  subsequent  agreement  to  vary  it  in 
any  respect,  and  what  was  the  effect  of  such  variation. 
It  appears  that,  after  the  contract  was  entered  into,  a 
correspondence  took  place  between  the  parties,  the 
result  of  which  was  that,  at  the  instance  of  the  Plaintiffi) 
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and  with  the  consent  of  the  Defendant,  the  coals  were 
to  be  taken  on  board  at  Pembroke  instead  of  Cardiff. 
The  Defendant  says  that  this  was  no  alteration  of  the 
contract,  but  merely  a  request  made  on  the  part  of  the 
Plaintj£&  for  their  own  convenience,  and  acquiesced  in 
by  the  Defendant  I  am  not  subtle  enough  to  dis* 
tiDgubh  that  from  an  alteration  of  the  contract.  Every 
ccmtract  consists  of  a  request  on  one  side,  and  an  assent 
on  the  other. 

I  think,  therefore,  that  there  was  an  agreement. to 
vary  the  contract  to  a  certain  extent,  that  is,  to  take  in 
the  coals  at  Pembroke  instead  of  Cardiff;  and  then 
comes  the  question,  whether  the  shipowner  is  entitled 
to  reckon  lay  days  while  the  ship  was  lying  at  Pembroke. 
The  Defendant  contends  that  the  agreement  to  sub- 
stitute Pembroke  for  Cardiff  did  not  convey  any  right 
to  charge  (or  lay  days  at  Pembroke^  and  that  I  ought  so 
have  directed  the  jury.  But  it  seemed  to  me  that  the 
mere  substitution  of  Pembroke  for  Cardiff  left  the  rest 
of  the  charter-party  as  it  stood  before ;  and,  according 
to  the  charter-party,  the  lay  days  were  to  be  reckoned 
from  the  16th  of  December^  wherever  the  ship  might  be 
stationed.  Suppose  the  case  of  an  agreement  with  a 
builder :  an  alteration  as  to  any  details  in  the  structure 
would  not  discharge  the  builder  from  being  called  on 
to  carry  into  effect  the  rest  of  the  contract  according  to 
the  original  agreement.  When,  therefere,  these  parties 
came  to  an  agreement  to  load  the  coals  at  Pembroke 
instead  of  Cardiff^  the  lay  days  must  be  reckoned  from 
the  16th  of  December^  at  Pembi^oke^  as  if  the  vessel  had 
been  at  Cardiff.  If  it  had  been  shewn  that  there  had 
been  any  delay  on  the  part  of  the  captain,  the  decision 
might  have  been  different ;  but  no  suggestion  of  that 
sort  was  made  on  the  part  of  the  Defendant :  this  rule, 
therefore,  must  be  discharged. 


1838* 
Jaokson 

GaIiLOWAY* 
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1888.  Vaughan  J.    The  jury  have  found,  properly,  that 

—       the  Defendant  assented  to  the  PlaintifTs'  request  to  take 

Jaokson      ijjg  jjQj^jg  Qjj  board  at  Pembroke  instead  of  Cardiff*  The 

GikLLowAY.   c^^ct  of  that  agreement  is  to  substitute  Pembroke  for 

Cardiff^  but  to  leave  the  lay  days  to  be  reckoned  from 

the  16th  oi  December^  as  before, 

BosANgUET  J.  As  to  the  argument  that  there  was 
no  agreement  to  alter  the  charter-party,  a  request  on 
one  side,  coupled  with  an  assent  on  the  other,  is  Lord 
Cokeys  aggregatio  mentium  which  constitutes  an  agree- 
ment, ^e  effect  of  that  agreement  is  to  substitute 
Pembroke  in  the  charter-party  for  Cardiff^  but  not  to 
alter  the  stipulation  with  respect  to  the  lay  days. 

CoLTMAN  J.  I  think  the  case  was  rightly  left  to  the 
jury,  and  rightly  decided  by  them.  When  it  is  found 
that  the  loading  at  Pembroke  was  assented  to  by  tlie 
Defendant,  it  follows  that  he  impliedly  assented  to 
reckon  the  lay  days  from  Pembroke  also. 

Rule  discharged. 


Nov.  16.     Fergusson  and  Another,  Assignees  of  W.  H. 

Bullock,  a  Bankrupt,  v.  Norman. 

A  pawD-         nnHIS  was  an  action  of  tracery  brought  by  the  as- 
in  tek?ne  ^'*  signees  of  a  bankrupt;    the   Defendant- pleaded 

pledges^  omiu  not  guilty ;  and  the  case  having  been  referred  to  arbi- 

to  puraue  the  tration  under  an  order  of  Nisi  Prius^  the  arbitrator 

course  re* 

quired  by        found   specially  for   the  opinion   of  the   Court,    that 

39  &  40  G.3.  the  Plaintiffs  were  the  assignees  of  the  estate  and  effects 

acquires  no  property  in  the  pledges^  and  cannot  maintain  a  lien  on  them  against 
the  asaignees  of  a  pawner  who  afterwards  becomes  bankrapt. 

8.  dxcA-  ^S/f . 
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of  William  Henry  Bullock^  a  bankrupt,  under  a  Jiat 
issued  on  the  8th  of  February  1834,  upon  an  act  of 
bankraptcy  committed  the  27th  of  January  1834; 
that  die  bankrupt  carried  on  the  business  of  a  tailor ; 
and  from  the  1st  of  November  1831,  to  the  29th  of 
September  1832,  resided  at  No.  5.  South  Place^  Pindico  ; 
and  from  the  29th  oi  September  1832,  to  the  time  of  his 
bankruptcy,  at  No.  56»  Rupert  Street^  Haymarket. 
While  living  at  both  those  places  he  was  a  housekeeper. 
PMico  is  the  out  ward  of  St.  George,  Hanover  Square, 
and  embraces  a  district  about  four  miles  round.  It  is 
Tery  populous,  and  contains  many  streets,  houses, 
places,  courts,  and  squares.  The  Defendant  was  a 
pawnbroker,  living  at  No.  51.  Princess  Street,  Leicester 
Square,  where  he  had  carried  on  business  for  some 
years  previously  to  the  1st  o{  November  1831,  and  from 
thence  to  the  present  time.  Between  the  1st  of  November 
1831,  and  the  27th  of  November  1833,  the  bankrupt 
himself,  on  different  occasions,  amounting  altogether  to 
142,  pledged  with  the  Defendant,  as  a  pawnbroker, 
various  articles  of  property,  in  some  few  cases  for  more 
than  Ss.,  and  not  exceeding  105.,  but  in  the  great  ma- 
jority of  cases  for  more  than  105.:  of  those  pledges, 
sixty  were  at  the  time  of  the  action  in  tlie  possession  of 
the  Defendant,  upon  which  the  sum  of  80/.  145.  Md. 
had  been  advanced  by  the  Defendant,  and  were  of  the 
value  of  100/. ;  and  the  remaining  eighty-two,  upon 
which  the  sum  of  124/.  lOs.  5(L  had  been  advanced  by 
the  Defendant,  had  been  sold  from  time  to  time  after 
the  expiration  of  a  year  from  the  time  they  were  re- 
spectively pledged,  and  before  the  27th  of  Ncroember 
1833:  such  of  them  as  were  pledged  for  more  than 
10s.  were  sold  by  auction;  and  were  altogether  of  the 
value  of  1 S5L  6s.  2d.  The  whole  of  the  property  so 
pledged  belonged  to  the  bankrupt ;  and  on  the  24th  of 
J^  1834,  before  the  commencement  of  thl»  action,  the 
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Plaintiffs  required  the  Defendant  to  deliver  the  whole 
up  to  them,  which  the  Defendant  refused  to  do.  The 
Defendant,  pursuant  to  the  statute  39  &  40  G.  3.  c.  99. 
5.  6.,  kept  separate  books,  some  for  the  entry  of  pledges 
exceeding  5$.,  but  not  exceeding  105.,  and  others  for 
pledges  above  105. :  in  all  the  entries  in  those  books, 
and  also  in  the  notes  or  duplicates  given  by  the  Defend- 
ant to  the  bankrupt  at  the  time  of  pledging,  the  De- 
fendant had  in  every  instance  inserted  the  name  of 
Reeves  as  the  name  of  the  person  by  whom  the  goods 
were  pledged:  the  name  of  the  bankrupt  no  where 
appeared. 

If  the  Court  should  be  of  opinion  that  the  Plaintifis 
were  entitled  to  recover  by  reason  of  that  misdescrip- 
tion, the  arbitrator  assessed  their  damages  at  25  5L  65. 2<L 

The  Defendant  had  written  Pimlico  only,  as  the  place 
of  abode  of  the  owner  of  the  goods  pledged,  as  well  in 
the  entries  in  the  books,  as  in  the  duplicates  given  to  the 
bankrupt  at  the  time  of  pledging. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  entitled  to  recover  by  reason  of  that  ground  of 
objection,  the  arbitrator  assessed  their  dan^ages  at 
255/.  6s.  2d. 

In  every  case  of  the  entry  of  a  pledge  in  the  Defend- 
ant's books,  the  letter  L.  (for  lodger)  was  uniformly 
inserted,  and  not  the  letter  H.  (for  housekeeper),  ex- 
cept in  nine  cases,  when  neither  the  letter  L.  nor  H. 
was  inserted.  If  the  Court  should  be  of  opinion  that 
the  Plaintiffs  were  entitled  to  recover,  by  reason  of  the 
insertion  of  the  letter  L.  in  the  books,  instead  of  the 
letter  H.,  the  arbitrator  assessed  the  Plaintiffs'  damages 
at  251/.  65.  7</.;  and  if  the  Plaintifis  were  entitled  to 
recover  in  the  above  nine  cases,  where  neither  the  letter 
L.  nor  H.  was  inserted  in  the  books,  the  arbitrator  as- 
sessed the  Plaintiffs'  damages  at  SL  \9s.  Id. 

Among  the  duplicates  given  to  the  bankrupt  at  the 
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time  of  making  the  pledge^  there  were  fifty-five  which 
had  the  letter  L*  and  not  the  letter  H. ;  and  the  value 
of  tbe  property  mentioned  in  those  duplicates  was 
105/.;  there  were  also  sixty-seven  duplicates  which 
had  neither  the  letter  L,  nor  H.,  and  the  property 
mentioned  on  those  last-mentioned  duplicates  was  of 
the  value  of  74/.  4s.  6d.f  upon  which  the  sum  of 
64{.  6s.  9d,  had  been  advanced  by  the  Defendant ;  part 
of  which  property,  of  the  value  of  60L  Ss.  BcL,  had  been 
sold;  and  the  remainder,  of  the  value  of  14/.  1 5.,  still 
remained  in  the  Defendant's  possession.  In  seven  of 
the  before-mentioned  nine  cases,  the  duplicates  bore  the 
letter  L;  and  the  property  so  pledged  was  of  the  value 
of  3^  Os.  7i2.;  and  in  the  remaining  two  cases,  the  du* 
plicates  had  neither  the  letter  L.  nor  H.,  and  the  value 
of  die  property  in  those  two  instances  was  IBs. 

The  bankrupt,  on  the  24th  of  April  1838  pledged 
some  doth  for  105.  Id.^  which  was  not  entered  in  the 
book  kept  for  entry  of  pledges  above  105.,  and  the 
daplicate  of  it,  when  given  by  the  Defendant  to  the 
bankrupt,  bore  no  number :  the  value  of  that  cloth  was 
10s.  5d,  and  it  was  still  in  the  Defendant's  possession ; 
aod, 

If  the  Court  should  be  of  opinion  that  the  Plainti£& 
vere  entitled  to  recover  in  respect  of  that  item,  the 
arbitrator  assessed  the  damages  in  respect  thereof,  at 

Before  any  money  was  lent  or  advanced  upon  any 
ooe  of  the  said  pawnings,  the  Defendant  did,  upon  every 
xcasion  of  such  pawnings,  make  the  inquiry  as  directed 
b;  the  act  of  parliament,  except  in  the  two  cases  where 
neither  die  letter  L.  nor  H.  appeared  upon  the  dupli- 
cates, or  was  inserted  in  the  entries  in  the  books.  The 
Defendant  was  informed  in  every  instance  by  the  person 
pledgii^,  that  his  name  was  Beeves^  and  that  he  resided 
^  Pindica,  but  not  in  any  street,  place,  or  square,  or 
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house  with  a  Dumber ;  and  alsot  that  he  was  a  lodger, 
except  in  the  two  cases  above-mentioned. 

Barstawj  for  the  Plaintifis.    The  Pawnbrokers'  Act, 
39  8c  40  G.  3.  c.  99.  s.  6.,  enacts,  that  the  pawnbroker, 
before  advancing  any  money  on  a  pledge,  shall  enter  a 
description  of  the  goods  in  a  book ;  the  name  of  the 
person  pawning  them;    the  name  of  the  street  and 
number  of  the  house  in  which  such  person  shall  abide, 
and  whether  lodger  or  keeper  of  the  same ;  using  the 
letters  L.  and  H.  for  that  purpose;  the  name  and  abode 
of  the  owner  of  the  goods,  according  to  the  information 
of  the  person  pawning :  into  all  which  circumstances  the 
pawnbroker  is  required  to  inquire :  that  he  shall  number 
each  entry ;  and  upon  taking  the  pledge  shall  give  to  the 
party  pledging  a  memorandum  corresponding  with  the  en- 
try. In  the  nine  cases,  therefore,  in  which  the  Defendant 
has  entirely  omitted  in  his  books  the  letters  L.  and  H.; 
in  the  sixty-seven  in  which  there  have  been  omissions 
in  the  duplicates,  and  in  the  single  case  entirely  omitted 
in  his  books,  the  Defendant  having  violated  the  injunc- 
tions of  the  statute,  acquired  no  property  in  the  goods 
as  against  the  Plaintiffs,  and  can  establish  no  lien.     Obe- 
dience to  those  injunctions  being  required  before  the 
advance  of  any  money,  neglect  of  the  condition  prece- 
dent renders  the  contract  void ;  and  this,  notwithstand- 
ing the  disobedience  is  visited  with  a  penalty  under 
s.  26.;  for  the  object  of  the  act  was  general,  to  prevent 
depredation,  by  rendering  detection  easy ;  and  in  Bart- 
lett  V.  Vina' {a)  it  is  laid   down,  that  every  contract 
contrary  to  a  statute  is  void.     In  Law  v.  Hodson  {b) 
it  was  held  that  the  statute  17  6.  3.  c.  42.,  which  re- 
quires  bricks  for  sale  to  be  of  certain  dimensions,  and 
gives  a  penalty  for  the  breach  of  that  regulation,  being 
passed  to  protect  the  buyer  against  the  fraud  of  the 

(a)  Carih.  252.  (6)  11  Evat,  300. 
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seller,  if  bricks  be  sold  and  delivered  under  the  sta*  18S8. 
tatable  8ize»  unknown  to  the  buyer,  the  seller  cannot  — — — 
recoTer  the  value  of  them.  And  since  the  case  of  FsRouMoir 
Fcrstery.  Taylor  {a)^  it  may  be  safely  advanced  as  a  Nobmiw. 
general  proposition,  that  an  act  forbidden  to  be  done, 
under  a  penalty,  is  in  legal  effect  absolutely  prohibited, 
and  that  the  prohibition  exists  whether  the  penalty  be 
introduced  in  a  statute  passed  for  a  financial  object, 
or  for  the  general  protection  of  society.  So  in  Cope 
r.  Basiands  {b)  it  was  held  (hat  a  broker  could  not 
maintain  an  action  for  work  and  labour,  and  commis- 
sion for  buying  and  selling  stock,  &c.,  unless  duly 
licensed  by  the  mayor  and  aldermen  of  the  city  of 
iMdoiif  pursuant  to  6  Anne,  c.  16.  In  Armstrong  v. 
Amstrotig  (c)  Lord  Brougham  C.  said,  ^*  If  a  person 
agrees  with  another  to  be  a  secret  partner  in  the 
business  of  a  pawnbroker,  he  agrees  to  do  that  which 
is  illegal  and  punishable  by  the  39  &  40  G.  S.  c.  99., 
an  axx  containing  provisions  highly  beneficial,  and  bring- 
ing the  trade  in  question  under  regulations  which  are 
vholesome  to  the  community,  inasmuch  as  they  prevent 
tlie  abase  of  such  trafiic ;  regulations  which  will  never 
^  objected  to  by  the  respectable  part  of  the  body  con- 
cerned in  carrying  the  trade  on,  and  which  only  afiect 
tbose  whom  the  police  ought  to  watch  oyer."  And  in 
^is  respect  there  is  no  difference  between  seeking  to 
^force  a  contract,  and  asserting  a  [claim  to  a  lien ;  for 
^^^^^v.  Gwillim  {d)y  which  seemed  to  countenance 
such  a  distinction,  has  been  overruled  by  Woody.  Grim" 
*oorf  W  and  Hargreaves  v.  Hutchinson,  {g) 

Pdersdorfi  for  the  Defendant.     There  is  nothing  in 
^case  to  shew  that  the  Defendant  took  more  than 

(fl)  SB. Si  AdoL  887.  {d)  1  T.  JR.  1 53. 
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5  per  cent  interest ;  and  unless  he  did,  he  is  exempted, 
by  sect  30.}  from  obsenrance  of  the  formalities  pr»> 
scribed  by  sect.  6.  It  is  the  province  of  a  jury  to  skj 
what  was  the  nature  of  the  contract ;  IVegoning  v.  Ai- 
tenbarough. (a) 

But  even  if  he  were  lending  money  in  the  capacity  of 
a  pawnbroker,  he  has  his  lien  on  the  goods  for  the 
money  advanced,  notwithstanding  he  may  have  fiuled 
to  observe  the  regulations  prescribed  by  sect  6.  Even 
where  a  claim  is  barred  by  the  Statute  of  LimitatioDS, 
it  has  been  held  that  the  creditor  may  still  avail  himself 
of  a  right  of  lien ;  Higgins  v.  Scoit  {b)y  Nickolscm  t. 
Chapman,  (c)  The  right  to  enforce  a  contract,  there* 
fore,  and  the  right  to  insist  on  a  lien,  are  not  oo- 
relative  and  co*extensive.  It  is  true  a  lien  cannot 
arise  on  a  tortious  taking :  but  these  goods  were  taken 
on  an  advance  of  money ;  and  an  illegal  act,  collateral 
to  the  loan,  will  not  deprive  the  lender  of  his  secu- 
rities. Thus  in  Kerrison  v.  Cole  (</),  it  was  held  that 
though  a  bill  of  sale  for  transferring  the  property 
in  a  ship  by  way  of  mortgage  might  be  void  as  such, 
for  want  of  reciting  the  certificate  of  registry  therein,  as 
required  by  the  statute  26  G.  S.  c.  6.  5. 1 7.,  yet  the 
mortgagor  might  be  sued  upon  his  personal  covenant 
contained  in  the  same  instrument,  for  the  repayment  of 
the  money  lent  So,  in  Readshaw  v.  Solders  (^),  a  co- 
venant in  an  annuity  deed,  made  prior  to  the  statute 
46  G.  S.'  c,  65.  s.  115.,  which  statute  had  a  retrospective 
operation, — whereby  the  grantor  of  the  annuity  cove- 
nanted to  pay  the  same  on  the  days  and  times  specified, 
without  any  deduction  in  respect  of  the  then  present  or 
any  future  property  tax,— *  was  held  to  be  void  in  respect 
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of  ks  obligations  on  the  grantor  not  to  deduct  the  pro- 
perty tax,  bat  not  in  respect  of  the  payment  of  the 
moiity,  subject  to  sudb  deduction ;  and  in  Mowfs  v. 
Ltake  (a),  where,  in  a  deed  of  grant  of  a  renUcharge 
by  a  rector  out  of  his  benefice,  the  grantor  also  cove^ 
nsoted  personally  to  pay  the  rent-charge,  and  gave  a 
vamnt  of  attorney  to  confess  judgment  as  a  collateral 
seeority  for  payment,  the  Court  refused  to  order  the 
deeds  to  be  ddivered  up  to  be  cancelled* 

Ihe  cases  in  which  the  Courts  have  held  a  naDi^\y- 
servaoce  of  a  statute  to  constitute  a  forfeiture  of  goods, 
or  an  avoidaiioe  of  a  contract,  are  cases  in  which  audi 
lias  appeared  to  be  the  intention  of  the  Legislature ;  those 
cases  are  re&nred  to  in  Cope  v.  Bowlands  ;  bot  in  the 
prescat  act,  from  the  circumstance  that,  under  sect  11., 
persons  buying  or  taking  in  pledge  unfinished  goods,  or 
lioea  or  apparel  intrusted  to  others  to  wash  or  mend,  are 
to  forfeit  double  the  sum  lent,  and  to  restore  the  goods, 
and  under  sect.  18.,  where  goods  are  unlawfully  pawned, 
tbe  pawnbroker  is  to  restore  them,  while  no  such  pro- 
visioQ  is  made  in  sect.  6.,  it  may  be  inferred  that  it  was 
Dot  the  intention  of  the  Legislature  to  avoid  the  con- 
tnct,  or  deprive  the  pawnbroker  of  his  lien  for  an  omi^ 
Hoo  to  observe  tbe  formalities  prescribed  in  sect.  6. 
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Bantany  in  reply.  It  sufficiently  appears,  from  the 
iacts  found  by  the  arbitrator,  and  the  language  used, 
^  the  Defendant  took  these  goods  in  the  capacity  of 
a  pawnbroker ;  and  then,  in  order  to  found  a  right  of 
1^  there  must  be  a  legal  contract,  which  here  there 
^as  not,  for  want  of  observing  the  conditions  precedent 
to  its  validity.  In  none  of  the  cases  cited  for  tbe  De- 
feodaot  was  the  contract,  as  here,  void  ab  initio. 

(o)  8T.U.411. 
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TiNDAL  C.  J.    It  appears  to  me  in  this  case,  that  all 
the  contracts  which  were  entered  into  between  the 
parties  who  pledged  goods   and  the  pawnbroker,  in 
which  the  requisites  prescribed  by  the  sixth  sectioD  of 
the  Pawnbrokers'  Act  were  not  observed,  are  to  be  held 
void.     Upon  looking  at  that  section,  the  requisites  that 
are  made  necessary  are  those  that  are  to  precede  the 
contract,  and  to  accompany  and  make  it  out :  they  are 
not,  as  has  been  contended,  collateral  to  the  contract 
itself.     A  distinction  may  easily  be  drawn  as  to  those 
duties  imposed  on  the  pawnbroker  which  are  entirely 
collateral  to  the  individual  contract;  and  it  would  be 
too  much  to  say,  because  he  had  not  observed  the 
enactment  of  the  statpte  in  such  matters,  that  therefore 
the  contract  made  by  him  should  be  void.     Suppose  an 
instance  in  which  his  name  was  required  to  be  put  up 
over  the  door,  and  some  mistake  had  been  made.    A 
penalty  is  given  for  not  putting  up  the  name ;  but  it  j 
would  not  follow  that  contracts  entered    into  by  an 
individual  whose  name  had  been   incorrectly  spelled, 
would  be  therefore  void.     However,  when  we  look  at 
the  present  section,  the  case  is  extremely  simple :  it 
enacts,  that  every  person  who,  after  the  commencement 
of  this  act,  shall,  by  way  of  pawn  or  pledge,  take  from 
any  person  whatsoever  goods  or  chattels  of  any  kind 
soever,  whereon  shall  be  lent  any  sum  exceeding  55., 
shall  forthwith,  and  before  he  shall  make,  advance,  or 
lend  any  money  on  such  pawn  or  pledge,  enter  the  same 
in  a  book  in  a  particular  manner.     Then  it  goes  on 
to  describe  other  duties  to  be  performed;  some. of  which 
are  to  inquire  the  place  of  abode  of  the  party  who 
brings  the  goods,  whether   he  be  a  lodger  or  house- 
keeper, and  to  put  a  certain  mark  according  to  the 
fact,  H.  or  Z/.,  on  entering  the  loan.    And  it  goes  on  to 
direct  that  the  pawnbroker  shall,  at  the  time  of  taking 
any  pawn  or  pledge,  give  a  duplicate  in  the  manner  there 
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pointed  oat.  It  appears,  therefore,  that  there  are  acts  to 
be  done  by  the  pawnbroker  before  and  at  the  time  of 
entering  into  the  contract ;  and  it  is  quite  evident  that 
the  statute  was  passed  not  only  for  the  purpose  of  pro- 
tecting the  numerous  parties  who  borrow  money  on 
small  pledges,  but  also  the  public,  against  frauds  com- 
mitted on  third  persons,  the  real  owners  of  goods,  by 
pledging  their  property  without  their  consent ;  for  the 
pawnbrokers'  entries  would  facilitate  the  detection  of  any 
fraud  or  robberies  so  committed.  This,  therefore,  being 
tlie  object  and  intention  of  the  Legislature,  and  the  re- 
quisites being  such  as  are  to  be  performed  at  the  Itime 
0^  and  previously  to,  entering  into  the  contract,  I  think 
the  contract  must  be  held  to  be  void,  notwithstanding 
there  are  specific  penalties  for  the  omission  of  such 
requisites.  The  late  case  of  Cope  v.  Bowlands  is  com- 
pletely in  point,  and  reviews  all  the  preceding  cases, 
beginning  with  Bartlett  v.  Viner^  which  alone  would  be 
sufficient  to  determine  the  present  case. 

Then  comes  the  question,  whether,  though  the  con^* 
tract  itself  be  void,  the  party  may  not  have  a  lien  on 
the  goods. 

Bat  a  lien  can  only  arise  in  one  of  three  ways ;  either 
by  an  express  contract ;  by  a  general  course  of  dealing 
in  the  trade  in  which  the  lien  is  set  up;  or  from  the 
P^cular  circumstance  of  the  dealing  between  the  par- 
ties. The  two  first  are  out  of  the  question  here ;  and 
^re  is  nothing  in  the  dealing  between  the  parties  but 
the  ordinary  circumstances  between  pawner  and  pawnee. 
^  that  it  comes  round  to  this,  that,  if  the  contract  be 
^^  the  lien  is  void  also ;  and  I  see  no  ground  on 
^hich  the  right  of  the  pawnbroker  to  resist  this  action 
^  be  set  up. 

It  is  said  that  there  are  some  cases  in  which,  though 
«€  contract  has  been  held  to  be  void,  a  party  has  been 
Piloted  to  recover  on  it ;  as  in  Keirison  v.  Cole  and 
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Moia/$  V.  Leake.  In  Kerrison  ▼•  Ccte  a  mortgage  was 
given  on  a  ship,  without  reciting  the  certificate  of 
registry,  under  the  Registry  Act ;  and  it  was  hdd  that 
there  was  nothing  in  that  circumstance  to  impeach  a 
bondjide  loan  of  money  at  legal  interest;  that  thoagh 
the  security  given  on  the  ship  was  invalid,  yet  that 
the  common  law  contract  for  money  lent  and  interest  to 
be  paid,  might  still  be  enforced.  In  the  same  way,  in 
the  case  of  Motys  v.  Leake^  though  the  statute  of  JBusa- 
deth  made  void  the  contract  as  to  the  ecclesiastical  bene- 
fice, yet  the  repayment  of  the  money  might  be  enforced 
at  common  law,  notwithstanding  the  party  had  lost  the 
security  of  the  benefice.  So,  in  the  present  case,  if  there 
had  l}een  any  other  contract  which  could  have  been  set 
up  and  acted  upon  as  a  legal  contract,  it  would  have 
fallen  within  the  principle  of  those  cases ;  but  there  is 
no  contract  here  except  that  which  was  entered  into 
under  the  purview  of  this  act,  and  which  is  void  for 
the  reasons  I  have  stated.  I  think,  therefore,  that  the 
Plaintiffs  are  entitled  to  recover  so  much  of  these  goods 
as  are  subject  to  the  specific  objections  which  have  been 
pointed  out 


Vaughan  J.  I  am  of  the  same  opinion.  Upon  the 
true  construction  of  the  Pawnbrokers'  Act,  and  the  au- 
thority of  decided  cases,  we  cannot  hold  that  the  De- 
fendant has  any  lien.  It  is  urged,  on  the  part  of  the 
Defendant,  that  he  has  his  lien,  because,  in  the  first 
place,  it  does  not  appear  that  he  has  been  acting  as  a 
pawnbroker ;  and  the  thirtieth  section  of  the  act  of  par- 
liament declares  that  the  act  shall  not  be  construed  to 
extend  to  any  person  who  shall  lend  any  money  on  a 
pledge  at  the  rate  of  5  per  cent.  But,  on  looking  at  the 
manner  in  which  the  case  is  stated,  it  does  not  appear 
there  has  been  a  single  instance  in  which  the  pledge 
has  been  redeemable  on  the  terms  of  paying  5  per  cent. 
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iBterat  Then,  the  sixth  section  appears  to  me  to  create 
a  dear  oondition  precedent ;  the  pawnbroker  must  com« 
ply  widi  the  requisites  of  that  section  before  he  can  ac- 
quire any  right  to  make  any  legal  contract.  As  he  has 
biled  to  do  so,  the  question  arises,  what  is  the  effect  of 
this  notation  of  the  statute  ?  Is  it  simply  that  the  party 
is  to  be  sabject  to  a  penalty,  and  still  to  retain  his  lien  ? 
Bat  how  could  he  acquire  a  lien  if  the  contract  were  an 
ill^  contract?  The  case  cannot  be  .distinguished  in 
priodple  from  that  of  Cape  v.  Bowlands.  In  the  case  of 
the  butter  contract,  where  particular  penalties  were  in«* 
dieted  on  parties  for  not  marking  their  casks  or  pack* 
ages  with  their  names,  it  was  contended  that  though 
they  might  be  subject  to  the  penalty,  yet  the  con- 
tract was  not  void,  and  that  they  might  maintain 
their  action  for  the  price  of  the  butter;  but  the  Court 
(^  Qaeen's  Bench  held  that  the  provision  which  re* 
quired  the  vessel  to  be  branded  with  the  vendor's  name, 
being  passed  for  the  protection  of  the  public  against 
fraud,  indirectly  prohibited  the  sale  of  butter  in  vessels 
which  were  not  properly  marked ;  and  that  the  contract 
of  sale  was  void,  though  the  party  might  also  be  liable 
to  a  penalty.  It  appears  to  me,  therefore,  on  the  prin- 
ciple of  the  cases  already  decided,  and  the  provisions  of 
this  act  of  parliament,  that  no  right  of  property  passed 
to  the  pawnbroker  under  the  circumstances  of  this  case  ; 
aod  consequently  that  he  had  no  lien. 
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BosANQU£T  J.  I  am  of  the  same  opinion.  It  ap- 
pears to  me  to  be  clear,  by  the  statement  of  the  case, 
that  the  transactions  on  which  the  case  is  founded  were 
tnoisactions  of  loan,  on  a  contract  of  pledge,  with  the 
Defendant,  as  a  pawnbroker ;  for  it  is  expressly  found 
that  the  bankrupt  himself,  on  different  occasions  ,amount- 
iog  to  142,  pledged  with  the  Defendant,  a^  a  pawn- 
bn^er,  various  articles  of  property  for  certain  sums. 
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The  question  now  is,  whether  such  transactions  were 
or  were  not  valid.  The  sixth  section  of  the  act  shews 
the  express  intention  of  the  Legislature,  that,  wherever 
any  property  is  taken  in  pawn  by  a  pawnbroker  for  the 
loan  of  money,  a  certain  course  shall  be  pursued ;  and 
unless  that  course  be  pursued,  the  contract  is  prohibited 
by  law.  Being  prohibited  by  law,  it  is  void,  whether 
there  be  or  be  not  any  particular  penalty  annexed  to 
it.  If  the  transaction  itself  becomes  illegal,  this  conse- 
quence necessarily  follows,  as  it  appears  to  me,  that  no 
proper^  can  pass  to  the  pawnbroker  in  the  thing 
pledged.  If  no  property  can  pass  in  the  pledge,  then 
the  property  remains  in  the  pawner,  and  he  will  be 
entitled  to  recover.  There  may  be  cases,  undoubt- 
edly, in  which  that  which  is  prohibited  is  collateral  to 
the  subject  of  the  contract ;  but  it  is  unnecessary  now 
to  define  to  what  extent  that  doctrine  may  go,  for  it 
appears  to  me  sufficient  in  the  present  case  to  say,  that 
what  the  act  requires  here  is  expressly  directed  by  the 
Legislature  to  accompany  the  contract.  Under  these 
circumstances,  I  think  that  the  Plaintiffi  are  entitled  to 
recover. 


CoLTMAN  J.  The  Defendant  must  be  considered  to 
have  received  the  goods  as  a  pawnbroker.  Now  a 
pawnbroker  is  a  person  who  lends  money  on  usurious 
interest,  and  on  interest  which  prima  fade  would  be 
illegal.  The  contract  which  he  makes  and  enters  into 
could  not  be  Enforced  except  on  the  foundation  that  he 
Complied  with  the  requisites  of  the  act  of  parliament. 
But,  not  to  put  it  on  that  which  might  be  considered  a 
strict  ground  to  go  upon,  it  appears  to  me  that  the 
express  terms  of  the  sixth  clause  make  a  compliance 
with  its  regulations  a  condition  precedent  to  be  per- 
formed before  the  pawnbroker  can  lend  his  money ;  and, 
if  he  fails  to  do  that,  he  becomes  liable  to  the  penalties 


2  VICTORU. 


89 


imposed  by  the  twenty-sixth  section*  The  Court,  in 
general,  is  not  forward  to  consider  a  matter  as  a  con- 
dition precedent,  unless  it  be  expressly  made  so.  Here 
io  terms  it  is  made  so.  The  act  has  prohibited  the 
loan  to  be  made  until  the  preceding  regulations  have 
been  complied  with«  Therefore,  it  appears  to  me,  that 
in  tbb  case  the  contract  was  invalid,  and  that  the  Plain- 
tiffs are  entitled  to  recover. 

Judgment  for  the  Plaintiffs, 
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Wright  and    Others,   Assignees   of  Ross,  a     A'bt7.i6. 
Bankrupt,  t;.  Fearnley. 


T^O  trover  for  goods,  the  Defendant  pleaded,  that 
after  Ross  became  bankrupt,  and  before  the  date  and 
issaing  of  the  fiat  against  him,  to  wit,  on  &c.,  he  de- 
liTered  to,  and  deposited  with  the  Defendant  the  goods 
and  chattek  in  the  declaration  mentioned,  in  consider- 
ation of  and  upon  certain  large  advances  of  money, 
amoanting  to  2000/.,  then  made  and  advanced  by  the 
Defendant  to  the  said  Moss  at  his   request,  upon  the 
(idivery  and  deposit  of  the  said  goods  and  chattels  with 
the  Defendant,  to  secure  payment  to  the  Defendant  of 
sGch  advances  thereon;  that  the  goods  and  chattels 
vere  delivered  to  and  deposited  with  the  Defendant, 
aod  the  advances  were  made  by  him  thereon  bond  Jlde^ 
and  without  any  notice  to  the  Defendant  so  dealing 
vith  Boss  of  any  prior  act  of  bankruptc}',  or  any  act  of 
bankniptqr  committed  by  Moss  at  the  time  of  the  De- 
fendant so  dealing  with  him :  and  because  the  advances 
^  made  by  the  Defendant  had  always  since  been,  and 
^  were,  unpaid  and  owing  to  the  Defendant,  he,  at 


A  bankrupt 
havings 
within  two 
months  before 
the^^^  depo« 
sited  chattels 
by  way  of 
pledge^  in 
consideration 
of  an  advance 
of  money^ 
Held,  that 
the  transac- 
tion, though 
bond  fide, 
and  without 
notice  of  an 
act  of  bank- 
ruptcy^ was 
not  protected 
by  sect.  82.  of 
6G.4.  e.l6*.; 
but  that  his 
assignees 
might  recover 
the  value  in 
trover. 
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1888.  the  said  time  wheni  &c«^  detained  the  said  goods  and 
chattels  to  secure  the  repajrment  of  such  sums  of  money 
by  him  advanced  on  the  deposit^  with  him,  of  the  said 
FmisifUBT.  goods  and  chattels,  as  he  lawfully  might  for  the  cause 
aforesaid ;  which  was  the  said  supposed  conversion 
in  the  declaration  mentioned ;  and  that,  the  Defendant 
was  ready  to  verify,  &c. 

Replication,  that  the  advances  in  the  plea  mentioned 
were  made  by  the  Defendant  to  Boss,  and  the  goods 
and  chattels  were  delivered  to  and  deposited  with  the 
Defendant  by  Boss,  after  he  became  bankrupt,  and 
within  two  calendar  months  before  the  issuing  of  the 
fiat  against  him,  under  which  the  Plaintifis  were  as- 
signees ;  and  that,  the  Plaintiffs  were  ready  to  verify. 

Rejoinder,  that  Boss  did  not,  nor  did  the  Plaintifis, 
at  any  time  tender  or  offer  to  pay  to  the  Defendant  the 
said  advances  of  money  in  the  plea  mentioned,  or  an; 
part  thereof,  and  the  same  remained  and  were  wholly 
unsatisfied  and  unpaid  to  the  Defendant ;  and  that,  the 
Defendant  was  ready  to  verify. 
Demurrer  and  Joinder. 

Tomlinson,  for  the  Plaintiffs.  The  Defendant,  by 
pleading  over,  has  admitted  that  the  goods  were  de- 
posited within  two  months  before  the  fiat :  his  case, 
therefore,  cannot  fall  within  the  eighty-first  section  of 
6  G.  4.  c.  16.,  which  protects  contracts,  dealings,  and 
transactions  with  any  bankrupt  made  and  entered  into 
more  than  two  months  before  the  fiat:  the  eighty-second 
section  enacts,  that  all  payments  boni  Jlde  made  to  any 
bankrupt  before  the  issuing  of  the  fiat  shall  be  valid:  but 
an  advance  of  money  by  way  of  loan,  upon  a  deposit  of 
goods  as  a  security,  cannot  be  considered  as  a  paymeni 
within  that  section.      In   Cantian  v.  Daie(o{a\   one 

(a)  10  Bingh.  %9i. 
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Rasdlf  haviog  oommitted  a  secret  act  of  bankniptcyt 
assigned  chattels  to  the  Defendant  as  a  security  for 
mooejr  lent  him  by  the  Defendant,  in  trust,  to  permit 
Rus$dl  to  use  them  till  March  18SS;  and  then  to  sell 
them  in  discharge  of  the  debt,  if  unpaid.  In  October 
18S8,  within  two  months  of  that  assignment,  a  commis^ 
5ion  of  bankruptcy  was  issued  agsanstRussell :  it  was  held, 
that  the  assignment  was  not  protected  by  the  eighty* 
seoood  section  of  6  6. 4.  c.  16. ;  and  Tindal  C.  J.  said, 
''Here  there  was  no  payment  for  goods  sold  by  the 
b&nkropt,  but  a  loan  of  money  on  a  pledge;  and,  if  that  be 
within  the  protection  of  section  82.,  the  bankrupt  might 
efExtusUy  mortgage  all  his  estate  after  an  act  of  bank- 
ruptcy"  Gaselee  J.  —  **  As  to  the  objection  that  this  was 
s  payment  protected  by  the  eighty-second  section  of 
the  statute,  I  understand  the  word  payment,  in  that 
daose,  to  apply  to  payment  of  a  debt,  and  not  to  a  loan 
of  money  upon  the  security  of  a  transfer  of  goods/' 

And  the  case  is  rendered  clearer  by  reference  to 
fonner  statutes,  from  which  the  6  G.  4.  has  been  taken. 
AUmon  J.  says,  in  Cannan  v.  Deneooj  ''The  act  of 
19  6. 2.  r.  S2.  explains  what  is  meant  by  payment ; 
after  reciting  the  injury  to  trade  and  credit  by  defeat- 
ing payments  made  after  secret  acts  of  bankruptcy,  it 
ottcts,  'that  no  person  who  is  or  shall  be  really  and 
M/de  a  creditor  of  any  bankrupt,  for  or  in  respect 
of  goods  really  and  band  Jlde  sold  to  such  bankrupt,  or 
for  or  in  respect  of  any  bill  or  bills  of  exchange  really 
and  bond  Jlde  drawn,  negotiated,  or  accepted  by  such 
Innkrapt,  in  the  usual  and  ordinary  course  of  trade  and 
^ngf  shall  be  liable  to  refund  or  repay  to  the  as- 
signee or  assignees  of  such  bankrupt's  estate  any  money 
vhidi,  before  the  suing  forth  of  such  commission,  was 
f^lyand  bondjlde,  and  in  the  usual  and  ordinary  course 
of  trade  and  dealings  received  by  such  person  of  any 
^  bankrupt,  before  such  time  as  the  person  receiving 
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1836.        ^h^  same  shall  know,  understandi  or  have  notice  that  he 

is  become  a  bankrupt,  or  that  he  is  in  insolvent  circum- 

Wrioht      stances.'      That  explains  what  is  meant  by  payments 

Feabnley.    ™&dc  ^o  the  bankrupt."     Cash  v.  Young  (a)  and  HiU  v. 

FarneJl  (b)y  which  may  be  cited  for  the  Defendant,  were 

not  cases  of  deposit  by  way  of  security  upon  the  advance 

of  a  loan,  but^  absolute  sales,  accompanied  with  bona, 

fide  payments, 

HogginSi  for  the  Defendant  Within  the  spirit  of  the 
statute,  which  should  receive  a  liberal  construction  in 
favour  of  ioR^^e  transactions,  this  was  a  payment  io  the 
ordinary  course  of  dealing,  and  protected  by  the  eighty- 
second  section.  Upon  the  principles  of  commercial  ex- 
change, the  bankrupt  purchased  the  Defendant's  money 
by  the  deposit  of  goods ;  and  in  such  exchange  every 
advance  is  a  payment  Thus,  in  Willis  v.  7%^  Bank  of 
England  (c),  the  giving  cash  for  a  bank  post-bill  was 
held  a  payment  under  the  eighty-second  section,  al- 
though some  days  must  elapse,  after  sight  of  the  bill, 
before  payment  of  it  can  be  demanded.  ITindal  C.  J* 
Here,  the  absolute  property  in  the  goods  does  not  pass 
upon  the  deposit,  as  in  case  of  a  sale  :  if  the  bailee  were 
to  sell  the  goods,  he  would  be  a  wrongdoer.  Unless 
words  are  to  lose  their  ordinary  meaning,  a  loan  is  not  a 
payment]  In  Cannan  v.  Denew  the  goods  were  not  de- 
posited, as  here,  upon  the  advance  of  the  money,  but  were 
allowed  to  remain  in  the  possession  of  the  bankrupt,  so 
that  there  was  not  a  honajide  transfer.  But  Woodbridge 
Y.Swann  (d)  shews  that  the  protection  of  the  statute  is  not 
confined  to  payments  on  sales :  there,  after  the  bank- 
ruptcy of  one  of  two  partners,  the  solvent  partner,  think- 
ing the  firm  capable  of  paying  its  debts,  continued  the 

(a)  2  B.  4  C.  413.  (c)  4  Adok  S(EU,2l. 

(6)  gS.^C.  45.  Id)  4  ^.  4*  AdoL  633. 
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bosiDessy  and  paid  partnership  money  into  a  banker's, 
to  be  applied  in  discharge  of  running  bills  of  the  firm, 
payable  at  the  bank;  and  it  was  so  applied:  it  was 
held  that  that  payment,  having  been  made  bond  Jide^ 
aod  widioat  any  contemplation  of  bankruptcy  by  the 
solvent  partner,  was  valid  at  law.  And  in  Shauo  v.  Bat^ 
ley  (a)  a  similar  transaction  was  held  protected  by  the 
eighty-second  section.  If  it  were  otherwise,  the  as- 
signees of  a  bankrupt,  upon  a  recent  transaction,  might 
possess  themselves  of  the  money  the  bankrupt  had  re- 
ceived upon  the  deposit  of  the  goods,  and  then  recover 
the  valae  of  the  goods  alsp.  But  Dixon  v.  Purse  (i) 
shews  that  the  doctrine  of  relation  to  the  act  of  bank- 
ruptcy is  not  so  severe :  for  there,  a  party  having  a  lien 
OD  goods  of  a  bankrupt  in  his  hands,  and  another,  with- 
out knowledge  of  any  act  of  bankruptcy,  having  paid 
him  the  sum  for  which  he  had  a  lien,  and  having  ad- 
vanced a  further  sum  to  the  bankrupt  upon  those  goods 
which  were  delivered  to  him,  it  was  held  that  trover 
would  not  lie  by  the  assignees.  It  is  in  the  same  spirit 
that,  under  the  forty-seventh  section,  a  bondjide  creditor 
is  admitted  to  proo^  notwithstanding  a  previous  secret 
act  of  bankruptcy. 

And,  under  the  equity  of  the  fiftieth  section,  Defend- 
ant may  set  off  the  advance  against  the  deposit  Thus, 
in  Ex  parte  Prescoti  (c),  it  was  held,  that  where  the 
petitioner  was  a  creditor  of  the  bankrupt  for  110/., 
^d  a  debtor  to  him  upon  bond  for  340/.,  payable 
^  a  future  time  with  lawful  interest,  he  might  set  off 
bis  demand  of  110/.  ilgainst  the  principal  and  interest 
doe  on  the  bond,  as  far  as  it  would  go,  and  not  be 
obliged  to  prove  his  debt  under  the  commission,  and 
^  a  dividend  upon  it  only.     And  in  Olive  v.  Smith  (rf) 
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18S8.  QibksJ.  said,  <<  that  BuOer  J.^  and  afterwards  Lord 
Mansfield  C,  X,  adopted  it  as  a  prindplei  that  whereTcr 
there  is  a  mutual  trust,  that  is,  wherever  one  part?} 
being  indebted  to  the  other,  intrusts  that  other  with 
goods,  it  is  a  case  of  mutual  credit.  And  this  is  not  an 
obiter  dictum^  but  made  a  material  ingredient  in  the 
judgment  in  an  important  case,  Ftetick  v.  Fenn.*'  See 
also  Ex  parte  Deeze.  (a) 

TiNDAL  C.  J. '  It  appears  to  me  that  the  transacdon, 
which  is  stated  in  these  pleadings,  does  not  amoant  to  a 
payment  within  the  meaning  of  the  eighty-second  sec- 
tion of  the  last  Bankrupt  Act,  and  that  it  is  not  protected 
by  that  section.  That  section  professes  to  protect  pay- 
ments really  and  bon&Jide  made  by  the  bankrupt  after 
a  secret  act  of  bankruptcy,  and  also  payments  really 
and  bond,  Jide  made  to  the  bankrupt  after  such  act  of 
bankruptcy.  The  word  'payment  alone  would  prima  facit 
denote  either  payment  of  an  antecedent  debt,  or  of  a  debt 
contracted  at  the  time  when  such  payment  is  made; 
whereas  this  transaction  clearly  is  not  a  payment  of  an 
antecedent  debt,  or  of  a  debt  contracted  at  the  time, 
but  a  loan  and  advance  of  money  on  deposit  of  a  secu- 
rity. But  it  does  not  rest  merely  upon  the  natural  force 
of  the  word  payment ;  for  if  we  look  at  the  eighty-first 
section,  it  seems,  to  my  mind,  perfectly  clear  that  tbe 
statute  was  contemplating  payment  made  only  as  be- 
tween debtor  and  creditor ;  for  when,  in  the  first  clause^ 
it  speaks  of  '^  all  payments,  really  and  bona  Jide  made  hi^ 
any  bankrupt,  or  by  or  on  his  behalf,  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt, 
to  any  creditor  of  such  bankrupt,  such  payment  not 
being  a  fraudulent  preference  of  such  creditor,"  —  what 
more  can  we  conclude  from  the  words  but  that  such 

(a)  lAth.12%. 


d  VICTORIA. 


95 


pm/meni  is  with  reference  to  the  condition  of  debtor  and 
creditor?  and  when  the  second,  which  relates  to  sums 
of  money  really  and  bon&Jlde  paid  to  the  bankrupt, 
says,  that  *<they  shall  be  valid,  notwithstandbg  any 
prior  act  of  bankruptcy  by  the  bankrupt  committed, 
and  the  creditor  shall  not  be  liable  to  refund  such  sum 
to  die  assignee^  of  such  bankrupt,  provided  he  had  no 
notice,* —  what  can  be  the  inference  drawn  from  this 
wofd  fta/mentj  restricted  as  it  is  by  the  relation  of 
creditor  appearing  on  the  face  of  both  the  clauses,  but 
diat  It  means  payment  of  a  debt,  either  before  con- 
tracted, or  at  that  moment  incnrred,  by  the  sale  of  goods 
between  the  parties  ?    It  seems  to  me  that  the  forty* 
serenth  section,   to  which  reference  has  been  made, 
rather  confirms  than  weakema  such  construction ;  for 
the  for^-seventh  section  gtvetf  a  creditor,  after  an  act 
of  bankruptcy  has  been  com:mitted,  that  power  which 
he  had  not  before,  of  proving  his  debt  under  the  com- 
mission.    But,  although  this  transaction  does  not  fall 
^dun  the  eigh^-second  seed  on,  it  appears  to  me  that 
itdoes  &li  within  the  eighty<4irst,  of  which  the  party  is 
precluded  from  availing  himself,  because  the  period  of 
^0  months  had  not   elapsikl  before  the  commission 
issued.    That  section  specific  es  all  conveyances,  and  all 
cootracts  and  other  dealings  and  transactions,  on  which 
^e  is  aa  advance  of  a  sun  i  of  money  on  the  handing 
<^^  of  a  deposit.    And  we  are  not  allowed,  as  has  been 
wotended  in  the  argumen  t,  to  import  into  the  eighty- 
^^cood  section  such  transact  nons  and  dealings  with  the 
waknqrt  as  are  specified  in-  the  eighty-first.     See  what 
^  strange  concfition  a  party'  would  be  in  if  this  trans- 
^^^  woe  held  to  be  prote  eted  under  the  eighty-second 
^**^^»n.     There  might  haA  f%  been,  in  this  case,  a  con- 
^«!«nce  or  mortgage  of  th  e  property  with  the  regular 
clauses  ia  it:  in  that  case'  the  party  would  not  have 
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Wbioht 


1688.  been  protected  under  the  eighty-first  section.  But,  ac- 
cording to  the  argument,  he  is  protected  under  the 
eighty-second  section)  notwithstanding  two  months  bad 
Fbarniiet.  ^^^  expired  before  the  issuing  of  the  fiatf  and  notwith- 
standing he  has  contented  himself  with  an  inferior 
security. 

Vaughan  J.    I  am  of  the  same  opinion.    It  would 
introduce  great  confusion  into  the  bankrupt  law  if  we 
were  to  put  the  construction  on  the  eighty-second  sec- 
tion which  is  contended  for  by  the  counsel  for  the  De- 
fendant.    This  is  an  advance  of  money  upon  a  deposit  j 
of  goods,  which,  under  the  eighty-second  section,  is 
contended  to  be  a  payment ;  whereas  it  is  neither  more 
'       nor  less  than  a  loan.     And,  in  order  to  adopt  the  con- 
struction contended  for,  we  must  say  that  it  is  a  payment, 
not  a  loan.     The  cases  of  Shaw  v.  Batley  and  H'iUis  v. 
The  Bank  of  England  are  widely  different..   Shaws. 
BatUy  was  a  contract  for  the  purchase  of  timber,  and  a 
contract  sustained  by  payment;   and  in  WilUsy.  The 
Bank  of  England,  the  bank  post-bills  were  given  in  con- 
sideration of  other  bills  wlaich  were  taken  as  cash.   The 
present  transaction  is  neitlier  within  the  words  nor  the 
spirit  of  the  act  of  parliam  'ent. 

BosANQUfiT  J.  The  q  uestion  is,  whether  the  De- 
fendant is  entitled  to  retain*  these  goods  against  the  as- 
signees of  the  bankrupt,  "jrhat  depends  upon  the  ques* 
tion  whether  or  not  the  trai  isaction  is  protected  by  the 
eighty-second  section  of  the  Bankrupt  Act.  It  appears 
to  me  that  an  advance  of  inoney  by  way  of  loan  on  a 
pledge  of  goods  cannot,  by  amy  means,  be  brought  widiin 
the  true  intent  and  meaning'  of  that  section.  That  has 
already  been  decided  in  Cat  man  v.  Denew.  The  enact- 
ments as  to  mutual  credit  dci  not  apply  to  the  case. 
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CoLTMAN  J.  It  seems  to  me  that  the  case  is  per- 
fectly finee  from  doubt  If  the  case  of  Carman  v.  Denetv 
had  not  decided  it,  I  should  have  had  no  difficulty  in 
holding  that  the  transaction  in  question  is  not  protected 
bj  any  provision  of  the  statute.  The  matter  cannot  be 
put  in  a  clearer  light  than  by  the  counsel  for  the  plain- 
tiffii,  when  he  said,  '*  The  question  is,  whether  a  loan  is 
a  payment"  The  eighty-second  section  clearly  applies 
to  the  payment  of  a  debt,  because  it  provides  that  the 
creditors  shall  not  be  liable  to  refund  the  same  to  the 
assignees  of  the  bankrupt;  that  is,  to  pay  a  second 
time  a  debt  already  discharged  to  the  bankrupt  The 
tighty-first  section  is  out  of  the  question,  only  that  it 
furnishes  an  inference  that  a  more  limited  construction 
is  to  be  applied  to  the  eighty- second  than  is  contended 
for  by  the  counsel  for  the  Defendant. 

As  to  the  rules  of  set-off,  unless  the  transaction,  if  it 
had  been  worked  out  to  its  conclusion,  would  finally 
have  resulted  in  mutual  debts,  the  party  is  not  entitled 
to  the  benefit  of  such  a  claim. 

Judgment  for  the  Plaintiffs. 
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Nov.  21. 


The  declaration  stated,  that  before  the  committing  Defendant 

of  the  CTievances  by  the  Defendant,  as  hereinafter  being  about 

.to  sdil  a 
mentioned,  by  a  certain  indenture  of  lease,  bearing  date  putlic-houae 

^  ^Sih  o(  September  1819,  made  between  the  Reve-  f akdy  repre. 
'end  James  Archer  and  others  of  the  one  part,  and  ^^^^  ^'' 

'I'ttdto  purefaaae  it,  that  the  receipts  were  ISO/,  a  month :  JB.  having,  to  die 
^fedge  of  Defendant,  communicated  this  representation  to  PlaintifT,  who 
^^'^'ot  the  porchaser  instead  of  B.,  Held^  that  an  action  lay  against  Defendant 
« the  wit  of  Plaintiff. 
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18S8.       Bobert  Simmonds  of  the  other  part,  for  the  con«deratioiis 

therein  mentioned,  the  lessors  demised  to  jR.  Sinmonds^ 

TttMouM     i^jg  executors,  administrators,  and  assigns,  all  that  mes- 
HooD.       suage  or  tenement,  situate,  &c.,  and  then  used  or  ooca- 
pied  as  a  public-house,  or  liquor  shop,  together  with  all 
appurtenances  thereto  belonging;  to  hold  the  same  unto 
the  said  R*  Simmonds^  his  executors,  administrators,  and 
assigns,  from  the  25th  March  then  last  past,  (or  the  term 
of  twenty-nine  years,  at  the  yearly  rent  of  60QL  payable 
quarterly,  and  subject  to  the  covenants  and  agreements 
therein  contained;  that  by  divers  mesne  assignments, 
the  said  indenture  of  lease  and  the  premises  therd)7 
demised  afterwards  became  legally  and  absolutely  vested 
in  the  Defendant  for  the  rest,  residue^  and  remainder  of 
the  term ;  and  the  Defendant  then  carried  on  the  trade 
and  business  of  a  publican  and  licensed  victualler  at 
the  said  messuage  and  premises :  that  afterwards,  to  wit 
on,  &c.,  one  Robert  Bowmer  had  contracted  and  agreed 
with  the  Defendant  for  the  absolute  purchase  of  the  said 
lease,  with  the  good  will,  and  possession  of  the  dwelling- 
house  and  premises  thereby  demised,  and  at  and  for  a 
certain  price  or  sum  of  money,  to  wit,  1175/.;  but  no 
assignment  had  been  made  to  him :  that  the  Defendant, 
at  and  before  the  making  of  the  agreement  with  IL  B<k^ 
mer^  falsely,  fraudulently,  and  deceitfully  pretended  and 
represented  to  R.  Bornner^  that  the  trade  of  the  public- 
house  had  been  and  then  was  180/.  per  month,  all 
retail  over  the  counter :  that  Bowmer  not  being  able  to 
complete  the  purchase,  it  was  afterwards,  to  wit,  on,  &c 
agreed  by  and  between  the  Plaintiff,  Baamerj  and  the 
Defendant,  that  the  Plaintiff  should  become  the  pur^ 
chaser  of  the  premises  in  the  room  and  stead  of  Bcnsy 
met ;  and  at  and  before  the  making  of  the  last-mentioned 
agreement,  Bowmer  communicated  to  the  Plaintiff  that 
the  Defendant  had,  at  and  before  the  making  of  the 
first»mentioned  agreement  with  hlm>  represented  that 
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the  trade  of  the  publio-house  had  been  and  then  was       18S8* 

laoL  per  monthi  all  retail  over  the  counter :  of  all       -*— 

which  premises  the  Defendant  at  and  before  the  making      Pi<^obb 

of  the  agreement  secondly  mentioned,  had  notice*    That       Hood« 

the  Plainti£^  confiding  in  the  representations  so  made 

by  the  Defendant,  then  agreed  to  become  the  purchaser 

of  the  premises,  at  and  for  a  certain  price  or  sum  of 

nxxKjjtowit,  1 1 752.  in  the  room  and  stead  of  iZ.Am»iitfr; 

that  the  Plainti£F  afterwards,  to  wit,  on  &c.,  paid  the  said 

sniD  of  1175^  to  the  Defendant  for  the  same;  but  that 

the  trade  of  the  said  public-house  had  not  been  nor  was 

IBQL  per  month,  all  retail  over  the  counter,  as  the  De*» 

faidant  at  the  time  of  his  making  his  false  and  deceitful 

rqmieiitatioDy  and  also  at  the  time  of  his  entering 

into  the  last-mentioned  agreement,  well  knew :  that  the 

Bcfieodant  by  means  of  the  premises,  fidsely  and  fraud- 

uieotly  deoeiTed  the  Plaintiff  in  the  said  sale^  and 

thereby  the  premises  had  become  and  were  of  no  use  or 

vine  to  the  Plainti£P:  that  the  Plaintiff  had  sustained 

gicit  trouble  and  escpense,  to  wit,  an  expense  of  1000/. 

in  sod  about  the  carrying  on  the  business  of  a  publican 

lad  licensed  Tictaalter  in  the  messuage  and  premises, 

ttd  had  sostained  great  loss  in  disposing  of  the  pre* 

Biisei;  to  the  PlaintiflP's  damage,  &c. 

Bet.  That  the  Defendant  did  not  authorise  jBmv- 
Mr  to  communicate  to  the  Plaintiff,  that  the  Defendant 
^  pretended  and  represented  to  Bawmer  that  the  trade 
<'  die  public-bouse  in  the  declaration  mentioned  had 
1mi  and  then  was  180/.  per  month,  all  retail  over  the 
coQDter,  in  manner  and  form  as  in  the  declaration  was 
*ikged;  and  that,  the  Defendant  was  ready  to  verify* 

Demurrer;  for  that  it  was  not  averred  in  the  de- 
dintion  that  the  Defendant  authorised  Bowmer  to 
commonicate  to  the  Plaintiff  that  the  Defendant  had 
pctended  and  represented  to  Bcwmer  that  the  trade  of 
the  pnblio^house  had  been  and  then  was  180/.  per 

H  2 
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18S8.       month,  all  over  the  counter:  that  it  was  not  neoessarily 
'■■  understood,  intended,  or  implied  that  such  an  avermeDt 

was  contained  in  the  declaration,  and  that  it  was  not 
Hood.       necessary  to  the  maintenance  of  the  action  that  the 

declaration  should  contain  such  an  averment :  that  the 

plea  amounted  to  an  immaterial  traverse,  and  was  no 

answer  to  the  declaration. 
Joinder. 

Stammers  in  support  of  the  demurrer.    The  plea  is 
ill,  as  raising  an  immaterial  issue.    Whether  the  De- 
fendant authorised  Bcmner  to  make  to  the  Plaintiff  the 
representation  touching  the  profits  of  the  public  house, 
or  not,  he  knew  that  it  had  been  made,  he  knew  that  it 
was  &lse,  and  he  derived  a  profit  and  the  Plaintiff  sus- 
tained a  loss^  by  that  falsehood.     Under  those  circum- 
stances it  is  immaterial  whether  he  authorised  Bcnomer 
to  repeat  the  representation  or  not:  at  all  evrats  he 
sanctioned  the  repetition,  and  is  responsible  for  it;  and 
the  declaration  discloses  a  sufficient  cause  of  action. 
Qui  facet  consentire  videiur :  as  in  Hunsden  v.  Cher/' 
ney  (a),  where,  the  mother,  who  was  the  absolute  owner 
of  a  term,  was  present  at  a  treaty  for  her  son's  marriage, 
and  heard  her  son  declare  that  the  term  was  to  cojne  to 
him  at  his  mother's  death,  and  was  a  witness  to  the 
deed  whereby  the  reversion  of  the  term  was  settled  on 
the  issue  of  the  marriage  after  the  mother's  death ;  the 
mother  was  held  compellable  in  equity  to  make  good 
the  settlement,  and  to  settle  the  reversion  of  the  tenn 
accordingly  after  her  death :  the  Court  cited  the  case  of 
Dr.  AnufaSf  who  stood  by  and  suffered  a  purchaser  to 
go  on  without  disclosing  of  his  title ;  and  the  case  be- 
tween Charles  Clare  and  the  Earl  of  Bedford^  who  only 
witnessed  a  deed  and  told  the  money  lent  at  his  mas- 

(a)  2  Fern.  150. 
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ter's  chambers,  being  bis  clerk,  and  for  that  alone  had  1838. 
Ins  own  security  postponed.  Bac.  Abr.  Frauds  (B).  In  — — 
Com.  Dig.  Action  on  the  Case  for  a  Deceit,  cited  by  P«*o»» 
Lord  Kenyon  in  Padey  y.  Freeman  (a),  it  is  laid  down  Hood. 
that  an  action  on  the  case  for  a  deceit  lies  when  a  man 
does  am^  deceit  to  the  damage  of  another.  In  Hill  v. 
Grmf  (6),  which  was  an  action  of  assumpsit  to  recover 
the  sam  of  1000/.  for  a  Claude,  which  had  been  sold  by 
the  plaintiff  to  the  defendant,  it  appeared  that  a  person  of 
the  name  of  Butt  had  been  employed  by  the  plaintiff  to 
sell  the  picture  in  question.  The  defendant,  being  de- 
sirous of  purchasing  it,  pressed  Butt  to  inform  him 
whose  property  it  was,  which  the  latter  refused  to  do. 
lo  die  course  of  the  treaty.  Butt  being  at  that  time  em« 
ployed  in  selling  a  number  of  pictures  for  Sir  Felix 
Agar,  the  defendant,  misled  by  circumstances,  errone- 
oody  supposed  that  the  picture  in  question  was  also  the 
property  of  Sir  Felix  Agar.  Butt  knew  that  the  de- 
fendant laboured  under  that  delusion,  but  did  not 
remove  it,  and  the  defendant,  under  that  misapprehen« 
sioo,  purchased  the  picture.  The  plaintiff  offered  to 
profe,  by  the  testimony  of  the  most  eminent  artists, 
thit  the  picture  was  a  genuine  Claude,  and  of  great 
vabe;  and  it  appeared  that  after  the  sale  had  been  com- 
pleted, and  after  the  defendant  had  been  informed  that 
the  picture  was  not  the  property  of  Sir  Felix  Agar,  he 
bad  objected  to  the  payment,  not  on  the  ground  of  any 
deception  that  had  been  practised  with  respect  to  the 
ovnerBhip,  but  on  the  ground  that  the  picture  was  not 
s  gmdne  Claude.  Lord  Ellenborough  said,  <'  Although 
it  was  the  finest  picture  that  Oaude  ever  painted,  it 
sunt  not  be  sold  under  a  deception.  The  agent  ought 
to  have  cautiously  adhered  to  his  original  stipulation, 
tkat  he  should  not  communicate  the  name  of  the  pro- 

(•>  8  T.  R.  51-  (b)  1  Starh  N.  P.  C.  434.      ~J, 
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18S8.       prietori  and  not  to  have  let  in  a  suspicion  on  the  pirt 

-*~—       of  the  purchaser  which  he  knew  enhanced  the  prioa 

'^*"     He  saw  that  the  defendant  had  fallen  into  a  delusion  in 

Hood.       supposing  the  picture  to  be  Sir  Fdis  Aga^n^  and  yet 

he  did  not  remove  it    I  take  for  granted  that  you  will 

be  able  to  prove  by  the  judgment  of  the  first  profiBs< 

sional  artists,  that  this  is  a  genuine  picture  of  CUwd^h 

and  it  would  not  be  possible  to  go  further :  but  this 

case  has  arrived  at  its  terminatioui  since  it  appears  that 

the  purchaser  laboured  under  a  deception  in  which  the 

agent  permitted  him  to  remain  on  a  point  which  he 

thought  material  to  influence  his  judgment     I  am  of 

opinion  that  the  contract  is  void/' 

Warrefh  contrct^  The  declaration  is  ill  for  not  ave^ 
ing  that  the  Defendant  authorised  Bawmer  to  make  the 
representation  to  the  Plaintiff;  and  that  the  contract 
between  the  Plaintiff  and  Defendant  was  the  same  as 
that  between  the  Defendant  and  Boomer.  The  Defend- 
ant  is  not  responsible  for  representations  made  without 
his  authority ;  and,  for  aught  that  appears,  the  contract 
made  with  the  Plaintiff  may  have  been  on  much  better 
terms  than  that  made  with  Bowmer.  In  Hill  v.  Gfray, 
the  delusion  originated  in  the  imagination  of  the  pur- 
chaser himself,  and  was  sanctioned  by  the  avowed  agent 
of  the  vendor:  here,  Bawmer  was  never  the  agent  of 
the  Defendant,  and  if  the  Plaintiff  trusted  Bawmer^  it 
was  his  own  folly.  In  Ward  v.  Weeks  (a),  the  plaintiff 
alleged  special  damage  from  words  spoken  by  the  de* 
fendant :  it  was  held,  that  that  allegation  could  not  be 
supported  by  proof  that  the  defendant  had  spoken  the 
words  to  one  Btyce^  and  that  damage  ensued  in  conse- 
quence of  Bryc^s  repf ating  them  as  the  words  of  the 
defendant ;  and  Tindal  C.  X  said,  « the  substance  of 
the  Plaintiff's  allegation  is,  that  by  reason  of  the  de- 

(a)  7  JBinnh.  fill. 
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fodantfs  fiilse  representations  to  divers  personSf  one.  18S8. 
Jolkn  Brycr  refused  to  trust  the  plaintiff.  Now  the  evi-  ■ 
deoce  necessary  to  support  this  allegation  would  have  P'i^om 
beeo^  either  that  Jckn  Bryer  was  present  and  heard  the  Hoop.^ 
defendant  make  the  representations  to  some  person,  or, 
St  the  very  leas^  that,  when  the  defendant  made  such 
representations,  he  directed  them  to  be  conmiunicated 
to  Bfyer.  But  neither  of  these  suppositions  exist  m 
fiict;  on  the  contrary,  the  evidence  was,  that  the  words 
were  addressed  to  one  Edward  Btycey  and  that  Bryce^ 
at  a  sobsequent  time  and  place,  and  without  any  au- 
thority ftom  the  defendant,  repeated  the  representation 
to  Bryer;  the  repetition  of  which  words,  and  not  the 
original  statement,  occasioned  the  plaintiff's  damage. 
Ereiy  man  must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own  wrongful  acts ;  but 
sfich  a  spontaneous  and  wiauthorised  communication 
cannot  be  considered  as  the  necessary  consequence  of 
the  origbal  uttering  of  the  words.  For  no  effect  what- 
ever followed  from  the  first  speaking  of  the  words  to 
Bnfce;  if  he  had  kept  them  to  himself,  Bryer  would 
still  have  trusted  the  plaintiff.  It  was  the  repetition  of 
them  by  Bryce  to  Bryer,  which  was  the  voluntary  act  of 
a  free  agent,  over  whom  the  defendant  had  no  control, 
ind  for  whose  acts  he  is  not  answerable,  that  was  the 
unmediate  cause  of  the  plaintiff's  damage."  In  Padey 
^.  Freeman^  Dobell  v.  Stephens  (a),  and  Langridge  v. 
Iny  (i),  the  representations  of  which  the  plaintiffs  com- 
plained were  made  by  the  defendant  himself,  and  not 
by  a  third  party ;  and  the  damage  which  ensued  was  the 
oataral  and  necessary  consequence  of  the  language  of 
the  defendant ;  for  unless  it  had  been  so,  no  action 
voold  lie  against  him :  Vicars  v.  Wikocks  {c\  Partington 
^-Kdbf[d).    Here,  there  is  nothing  to  shew  that  the 

(a)  SB.SfC.  623.  (c)  8  East,  1. 

(h)  8  Mm.  Sf  W.  519.  (<0  ^^^^  ^^^  6^^* 

H  4 
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18S8.        Plaintiff's  loss  was  occasioned  by  the  representation  of 
'       the  Defendant,  or  that  the  Defendant  intended  he  should 
act  upon  it. 


PlLMORS 

Hooo* 


Stammers  in  reply.  Vicars  v.  Wilcocks  and  Partitt^m 
V.  Kelly  being  actions  for  slander,  have  no  applicatioo 
to  the  present  case :  but  Latigridge  v.  i>^,  which  was 
an  action  against  the  seller  of  a  gun  —  which,  knowiog 
the  fact  to  be  otherwise,  he  warranted  to  have  been 
made  by  Nock^^^  tor  an  injury  occasioned  by  its  bursts 
ing,  is  exactly  in  point  for  the  Plaintiff:  for  the  gun 
having  been  sold  for  the  use  of  the  plaintiff,  the  Court 
held  it  to  be  immaterial  whether  the  warranty  were 
given  to  the  party  injured,  or  to  a  third  person  who 

communicated  it  to  him. 

« 

TiNDAL  C.  J.  The  main  question  between  the  parties 
is,  whether  there  is  a  substantive  fraud  stated  on  the 
face  of  the  declaration.  Looking  at  the  general  state- 
ment of  the  declaration,  it  amounts  to  this, — that  the 
Defendant,  being  possessed  of  a  public-house,  bad 
agreed  with  one  Bowmer  to  sell  it  to  him  for  the  sum 
of  1175/.;  and  that,  in  the  course  of  the  contractor 
negotiation  for  that  sale,  he  had  made  a  false  and  fraudu- 
lent representation  to  him  as  to  the  profits  that  had 
been  obtained  in  the  house.  It  is  alleged  that  Bowmer 
elected  to  enter  into  the  contract,  confiding  in  such 
fraudulent  representation :  that  Bowmer^  not  being  able 

• 

to  complete  the  purchase,  the  Plaintiff  Pilnwre  was  put 
into  his  place,  and  went  on  with  the  agreement  which 
Bowmer  had  entered  into :  that,  in  the  course  of  the 
negotiation  between  Bowmer  and  Pilmore^  Bowmer  had 
repeated  the  communication  which  had  been  made  to  him 
by  the  Defendant :  and  (which  is  an  important  ingredient 
in  this  case)  that  of  all  this  the  Defendant  had  notice. 
After  such  notice,  he  goes  on  with  Pilmore  the  Plaintiff, 
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and  allows  him  to  complete  the  contract,  receiving  the       1838. 
inoDej  and  executing  the  assignment  to  him.     That       i— .— 
appears  to  me  to  contain  a  substantive  allegation  that      Pu*vorb 
there  was  a  fraud  or  deceit  practised  by  the  allowance       Hood. 
and  consent  of  the  Defendant  upon  the  Plaintiff,  through 
which  the  Plaintiff  has  incurred  certain  damage. 

The  first  objection  made  by  the  counsel  for  the  De- 
fendant was,  that  it  did  not  appear  on  this  declaration 
that  the  contract  which  the  Plaintiff  afterwards  entered 
ioto  with  the  Defendant  was  the  same  contract  as  that 
which  Bawmer  had  entered  into  with  him.  But  I  am 
anable  to  read  the  declaration  itself  without  understand- 
ing that  the  Plaintiff  took  on  himself  the  performance  of 
the  contract  which  had  been  entered  into  with  Baoomer^ 
with  all  its  parts  and  circumstances,  the  price  as  well  as 
the  premises  to  be  conveyed;  for,  after  stadng  that 
*^  Bawmer  had  contracted  with  the  Defendant  for  the 
absolute  purchase  of  the  lease,  good-will,  and  possession 
of  the  dwelling-house  and  premises  thereby  demised, 
for  1175/1,  but  that  no  assighment  had  been  made  to 
him,"*  the  declaration  goes  on  to  allege  *^  that,  Bawmer 
not  being  able  to  complete  the  said  purchase,  it  was 
afterwards  agreed  by  and  between  the  Plaintiff  Bawmer 
and  the  Defendant,  that  the  Plaintiff  should  become 
the  purchaser  of  the  premises  in  the  room  and  stead 
of  Bawmer/* 

Now,  I  cannot  understand  that,  as  any  other  than  as 
transferring  to  the  Plaintiff  the  agreement  which  had 
ix)tbeen  completed  as  between  Bawmer  and  the  De- 
^^odanL  Here,  then,  we  have  a  case  in  which,  after 
the  Defendant  has  had  notice  that  the  communication, 
^se  and  fraudulent  as  it  was  to  Bawmer^  had  been 
^^ted  to  Pilmore  the  Plaintiff,  he  goes  on  with 
PUmore^  takes  the  money  from  him,  and  executes  the 
*ss^ment. 

It  seems  to  me  that  the  object  and  motive  on  the  part 
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of  tbo  Defindant  is  the  same  whether  the  ccntnct  had 
remained  with  Bawmer  or  had  been  transferred  to  Piir 
more;  bis  object  was  to  obtain  a  larger  sum  for  the 
publif>house  than  he  knew  it  was  worth ;  the  means 
employed  are  the  same ;  for  it  is  the  same  fake  and 
fraudulent  representation  that  acts  on  the  mind  of  the 
Plaintiff;  and  the  result  is  the  same,  for  he  gets  from 
the  Plaintiff  a  sum  which  be  was  conscious  was  larger 
than  the  house  was  worth.  The  means  and  end  being 
the  samei  I  am  unable  to  distmguish  between  this  case, 
and  the  case  as  it  would  have  been  if  the  contract  with 
Booomer  had  gone  on* 

In  Ward  ¥•  Wfeh  nothing  had  been  [done  by  the  de- 
fendanty  nor  had  the  words  spoken  by  him  occasioned 
the  special  damage  of  which  the  plaintiff  complained. 
But  here,  after  the  communication  has  been  made  to  the 
Plaintiff,  something  (and  that  very  important)  is  done 
by  the  Defendant,  for  he  goes  on  with  the  contract 
itself  and  completes  it  with  the  Plaintiff;  thereby  avail- 
ing  himself  of  the  representation  which  he  was  consdoiis 
he  had  made.  It  seems  to  me  that  the  case  falls  pre- 
cisely within  the  principle  laid  down  in  Zangridge  v. 
Ley  (a)i  in  which  the  Court  says,  ^*  We  do  not  decide 
whether  the  action  would  have  been  maintainable  if  the 
plaintiff  had  not  known  of,  and  acted  upon,  the  false 
representation ;  nor  whether  the  defendant  would  have 
been  responsible  to  a  person  not  within  the  defendant's 
contemplation  at  the  time  of  sale,  to  whom  the  gun  might 
have  been  sold. or  handed  over.  We  decide  that  he  is 
responsible  in  this  case  for  the  consequences  of  his  fraud, 
whilst  the  instrument  was  in  the  possession  of  a  person 
to  whom  his  representation  was  either  directly  or  indi- 
rectly conununicated,  and  for  whose  use  he  knew  it  was 
purchased." 


(a)  Men.  4  WM.  532. 
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TK$  case  fidls  within  the  principle  so  laid  down,  and       1888. 
dierebre  I  think  the  action  maintainable.  -.—.^ 

Theo,  if  the  declaration  is  sufficient,  I  thmk  the  plea  ^^^^" 
tbt  ^tbe  Defendant  did  not  authorise  Bowmer  to  make  Hood. 
the  commiinication,"  is  insufficient ;  for  it  does  not  meet 
the  whole  of  thai  which  is  alleged  in  the  declaration : 
he  had  notice  that  the  commnnication  had  been  made ; 
and  even  if  he  never  authorised  Boomer  to  make  it,  yet, 
koowiog  it  had  been  madey  he  stood  by  and  allowed  the 
pufthtse  to  be  completed,  in  order  that  he  might  profit 
by  it;  to  that  the  issue  raised  by  the  plea  is  not  material. 

ViuaHAN  J.  I  am  of  the  same  opinion.  J  think  that 
a  traod  has  been  practised  upon  the  Plaintiff;  that  that 
hod  has  resulted  in  damage;  and  is  sufficiently  averred 
<n  the  fiioe  of  the  declaration. 

After  stating  the  representation  made  to  BdomeTi  it 
alleges  that  it  was  agreed  between  all  parties  that  the 
Plamdff  should  stand  in  the  shoes  oi  Bcnomer;  **  of  all 
which  the  Defendant,  at  and  before  the  making  of  the 
sgreement  secondly  above  mentioned,  had  notice:" 
that  is,  that,  before  the  agreement  was  entered  into 
between  the  Plaintiff  and  the  Defendant,  the  Defendant 
weD  knew  that  the  communication  made  by  him  to 
^^rmer  had,  in  point  of  fiu^t,  whether  with  or  without 
wthority,  been  made  to  the  Plaintiff. 

Then  arises  the  question,  whether  a  party,  having 
entered  into  a  contract,  the  effisct  of  which  would  be 
^J  to  be  influenced  by  such  a  representation,  shall 
be  deemed  to  have  committed  no  fraud  if  the  contract 
be  tranaferred  to  a  third  person.  It  appears  to  me 
there  coold  not  be  a  much  grosser  fraud  than  in  this 
pirty  standing  by  and  allowing  a  second  contract  to  be 
cQteied  into  under  the  circumstances  stated. 

The  ease  of  HM  v.  Grmf  goes  mnch  further;  for 
^  the  defendant  only  stood  by  and  allowed  the 
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18d8«  plaintifiP  to  contract  under  a  delusion  which  be  migki 

— *^-  have  removed.  I  am  of  opinion  therefore  that  this  dedar- 

Piuf OM  i^^QQ  J3  sufficient ;  and  that  the  plea  is  not  a  sufficient 

Ho«D.  answer  to  it. 

BoSANQUET  J.  I  am  of  the  same  opinion.  This  is 
an  action  for  deceit.  The  question  is,  whether  upon 
the  facts  that  appear  upon  the  record,  the  Plaintiff  has 
or  has  not  been  fraudulently  deceived  by  the  DefoHi* 
ant  And  I  think  when  the  circumstances  of  the  case 
as  they  appear  on  the  record  are  stated  in  order  of 
time,  though  not  exactly  in  the  order  in  which  the 
averments  in  the  declaration  and  plea  are  found,  that 
there  can  be  no  doubt  on  the  subject. 

It  appears  that  the  Defendant  entered  into  a  contract 
of  sale  of  a  public-house  with  a  person  of  the  name  of 
Bofwmer:  that  when  that  agreement  was  entered  iota, 
he  represented  to  Bamner  that  the  public-house  was  ofl 
a  certain  value  in  respect  of  its  trade,  and  that  repre- 
sentation he  knew  to  be  fiedse  at  the  time  that  he  made 
it.  After  this  agreement  had  been  entered  into  with 
Bowmer^  Bamrncr  finding  himself  unable  to  complete 
the  contract,  entered  into  a  negotiation  with  the  Plaio- 
tiff  Pilmorej  and  informed  him  what  representation 
he  had  received  of  the  value  of  this  public-house  from 
th6  Defendant :  and  taking  it  accordmg  to  the  plea, 
that  Bctdomer  had  not  any  particular  authority  from 
the  Defendant  to  make  such  communication  to  PH^ 
morej  the  Defendant  had  notice  that  |  the  information 
had  been  given  to  Pilmore^  and  it  is  averred,  that 
both  at  the  time  of  the  original  agreement  with  Bo'^ 
mer,  as  also  at  the  time  of  the  agreement  which  sub* 
sequently  took  place  with  PUmore^  the  Defendant 
knew  that  that  information  was  false.  Then,  having 
notice  that  that  communication  had  been  madet  ^^ 
knowmg  at  the  time  that  it  was  false,  he  enters  into  a 
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nev  tgreement  with  Pibnore  and  Bcnomer^  that  Pilmore       18SS. 
should  stand  in  the  place  of  Boomer  in  the  purchase  of 
this  pablic-boase.     The  record  further  states,  that  PiY- 
moref  confiding  in  that  representation,  paid  money  to        HoodI 
the  Defendant.     I  think  it  is  impossible,  on  the  state- 
ment of  these  fiicts,  not  to  see  that  the  Defendant  when 
he  eotered  into  that  contract  with  Bcwmerj  having 
thus  himself  made  the  fraudulent  representation,  and 
knowing  it  to  have  been  communicated  to  the  person 
vith  whom  be  was  about  to  contract  a  second  time, 
dien  withholding  an  explanation,  or  denial  of  his  au- 
tiwrity  for  the  communication,  and  suffering  the  Plaintiff 
OD  the  fidth  of  the  communication  to  enter  into  that  con- 
tract, was  not  as  much  guilty  of  a  deceit  on  the  Plaintiff 
as  if  he  had  in  terms  repeated  the  statement  himself. 
On  these  grounds,  without  entering  further  into  the 
case,  I  think  this  action  may  be  maintained.     The  case 
dldo^ridge  Y^Letn/ is  a  strong  authority  on  the  subject. 

CoLTMAN  J.    I  am  of  the  same  opinion.    It  appears 
from  the  case  decided  by  Lord  EUenborough^  Hill  v. 
G^  that  if  a  party  makes  a  contract  with  another, 
vhom  he  knows  to  be  labouring  under  a  delusion  mate- 
rially alByring  that  contract,  and  suffers  him  to  be 
operated  upon  by  that  delusion,  the  contract  is  void, 
^hat  seems  to  establish  the  proposition  that  there  may 
be  a  firaudnlent  representation  sufficient  to  avoid  a  con- 
^'^  and  of  coorse  sufficient  to  be  the  ground  of  an  ac- 
^>  without  actual  active  declaration  from  the  party 
cootracting.    There  is  a  sort  of  tacit  acquiescence  in  a 
'^ulent  representation,  here;  indeed  it  is  stronger 
^  that,  because  it  is  a  representation  originally  flow- 
ing from  the  par^  himself. 

It  seems,  therefore,  to  be  clear,  that  if  the  Defendant 
**»«ware  at  the  tune  of  the  contract,  that  the  Plaintiff 
^^^^>eved  the  truth  of  the  representation  that  Boomer 


no 


MICHAELMAfi  TERM, 


less. 

Tumour 

V. 

Hood* 


had  madcy  he  was  aware  that  a  fraud  was  oommitted  od 
the  Plaintiff.  The  case  seems  to  be  free  from  difficulty. 
The  only  doubt  that  struck  my  mind  on  the  subject 
waS)  whether  the  mere  averment  that  he  had  notice  that 
such  representation  had  been  made,  without  an  aver- 
ment that  he  supposed  the  Defendant  to  be  acting  on 
the  faith  of  that  representation,  was  sufficient  But  upon 
consideration,  I  think  that  this  imports  primd  facte, 
that  he  must  be  taken  to  have  sanctioned  &e  repre- 
sentation ;  and  when  it  is  coupled  with  the  fact  that  it 
did  impose  on  the  party,  it  must  be  taken  against  the 
Defendant,  that  he  supposed  the  representation  had  been 
believed. 

Under  these  circumstances,  I  think  there  has  been  t 
representation  by  the  Defendant  sufficiently  fiuudulent 
to  entitle  the  Plaintiff  to  maintain  this  action* 

Judgment  for  the  Plainti£ 


Nov.  S2. 


Tarletok  v.  Dumslow. 


Semble,  no-  T^HE  officer  of  the  sheriff  of  Siajffbrdshire  had  seised 
tice  by  the  ^j^^  gold  under  a  JL  fa.y  sued  out  by  the  Plaintiff 

the  petition-  ^^  ^^^  ^^^  ^^  ^^'^  18S8,  ,goods  of  the  Defendant  to 
ing  creditor,    the  amount  of  82/.,  and  held  the  money  in  his  hands, 

l^nl^ld"  ^'*®"»  ^°  *®  ®*  ®^  "^y  ^®^®'  ^®  received  notice  from 
against  a  the  solicitor  to  the  petitioning  creditor,  that  a  docquet 
party  whose    had  been  struck  against  the  Defendant  as  a  dealer  in 

coals,  and  that  9k  fiat  would  forthwith  be  obtained  tod 
prosecuted  against  him :  on  the  17th  of  My  the  same 
solicitor  gave  the  officer  notice  that  a  fiat  in  bank- 
under  an  execution,  is  not  a  sufficient  claim  of  the  goods  to  warrant  ah  appliese* 
tion  for  a  role  ta  interplead. 


goods,  or  the 
proceeds  of 
them,  are  in 
the  hands  of 
the  sheriff 
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rnpUy,  bearing  date  the  6th  of  Juib/^  had  been  issued 
against  the  Defendant,  upon  an  act  of  bankruptcy  com- 
mitted by  the  Defendant  on  or  before  the  1st  oijtme. 

On  the  16th  of  Jtdy^  two  persons,  who  lodged  in  the 
hoQse  of  the  Defendant,  also  gave  notice  that  certain  of 
the  goods  seized  and  sold  under  the^.  fa.  belonged  to 
them. 

On  the  2d  of  Jidjf  the  sheriff  had  been  ordered  to 
retmn  the  writ,  but  on  the  9th  obtained  eight  days'  time 
to  make  farther  Inquiries;  and  afterwards,  to  stay  pro- 
ceedings till  the  fifth  day  of  this  term,  when 

Gray^  on  the  part  of  the  sheriff,  obtained  a  rule  nisi 
to  compel  the  execution  creditor  and  the  assignees  or 
lodger  to  interplead. 

Archbdldj  who  shewed  cause,  contended,  that  the 
sheriff  was  not  entitled  to  this  rule,  unless  a  claim  had 
been  made  to  the  property  seized  in  execution :  here 
there  had  been  no  claim,  but  at  the  utmost,  notice  of  a 
docquet  BXidfiU;  and  Beniley  v.  Hook  {a)  had  deter- 
mined that  such  a  notice  is  insufficient 

Diaidas  for  the  assignees.  It  did  not  appear  in 
BeMey  y.  Hook  that  the  notice  was  given  by  an  autho- 
rised person :  here  it  was  given  by  the  solicitor  to  the 
fot^  and  therefore  amounted  to  a  claim. 

lacsiby,  for  the  lodgers,  contended  that  the  claim  on 
liis  part  was  unexceptionable ;  and 

The  Court  being  of  that  opinion,  made  the  rule  ab- 
solute, although  they  threw  out  that  the  claim  on  the 
part  of  the  assignees  was  not  strictly  conformable  to  the 
lugnage  of  the  statute. 

Rule  absolute. 

(a)  2  JDoisL  F.(7.d39.    ^  Cr.  ^  M99. 426. 


in 
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Nw.  28,  Watson  v.  Reeve  and  Another. 

A  cauie,  ^RAY  obtained  a  rule  nisi  for  a  new  trial  in  this 

«ghtii  on  the  cause,  on  payment  of  costs,  on  an  affidavit  that  the 

the  day  of  Defendants'  attorney  had  taken  counsel's  opinion  on 

trial,  called  evidence  on  Thursday  the  8th  of  November^  and  as  the 

gular  turn  cause  stood  eighth  on  the  list  for  Saturday  the  10th,  the 

before  eleven  day  appointed  for  the  trial,  did  not  deliver  his  brief  till 

o'clock,  and,     eleven  o'clock  on  that  day;  but  before  that  time  the 

the  attorney  ^ 

for  Defend-     cause  had  been  called  on  in  its  turn,  and  nobody  ap- 

anta  not  pearing  for  the  Defendants,  a  verdict  had  been  taken  for 

having  deU-      .         °     .^ 
vered  hia  *«  Plamtiff. 

briefs^  a  ver-]       Grray  alleged  that  there  was  a  good  defence  on  the 
f '  ^!*  merits,  and  referred  to  !>€  Soufigny  v.  Peak  (a),  where 

Plaintiff  for  it  vas  laid  down,  that  if  a  cause,  which  was  meant  to 
?/•  The  |}e  defended,  be  called  on,  and  tried  as  an  undefended 
a  new  trial  cause,  in  consequence  of  the  Defendant's  attorney  ne- 
even  on  pay-  glecting  to  deliver  his  briefs,  the  Court  will  grant  a  new 
b ^Defenr*"  ^^'  compelling  the  Defendant's  attorney  to  pay  the 
anu' attorney,  costs,  as  between  attorney  and  client,  out  of  his  own 

pocket. 

The  Court  referred  him  to  Gmlt  v.  CrawUy  (&),  where 
the  defendant's  attorney  had  notice  on  the  26tb  ^0- 
vernier  that  his  cause  was  set  down  for  trial,  and  five 
days  afterwards  it  was  called  on  and  tried  as  an  un- 
defended cause,  no  one  appearing  for  the  defendant. 
The  defendant's  attorney  having  on  the  day  of  trial  de- 
livered no  briefs,  the  Court  refused  a  new  trial  on  any 
terms. 

Humfi'ey  shewed  cause  on  an  affidavit,  that  the  verdict 
was  for  7/«  only,  in  an  action  of  trover  for  a  gun,  and 

(a)  3  Taunt.  484.  (&)  8  2W»y».  144. 
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that  one  of  the  Defendants  was  present  in  Court  when 
the  cause  was  tried. 

Grmf*  De  Boufigney  v.  Pedle  is  a  stronger  case  in 
fayoor  of  the  Defendant  than  the  present;  for  there  the 
cause  stood  first  on  the  list^  so  that  the  Defendant  had 
no  excuse  for  not  being  ready.  The  Court  might  grant 
the  rnle^  ordering  the  attorney,  as  in  that  case,  to  pay 
the  costs  out  of  his  own  pocket. 
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1888. 

Watson 
Rbevs. 


Sedfer  Ctariam.  Looking  at  the  small  amount  of  the 
sam  recoYered,  and  the  circumstance  that  one  of  the 
Defendants  was  in  Court  at  the  time  of  the  trial^  this 
rale  must  be  discharged.  It  would  be  a  dangerous 
precedent  to  allow  a  defendant  to  hear  a  plaintiff's  case, 
and  then,  profiting  by  his  own  neglect,  to  have  the  op* 
portnnity  of  conning  at  a  subsequent  day  to  take  advan- 
tage of  any  weakness  he  may  have  discovered. 

Rule  discharged. 


Dalton  v.  Gib. 


Nw,  23. 


A  RULE  nisi  having  been  obtained  for  entering  an  Defendant^ 

exoneretur  on  the  bail-piece,  residing  in 

Scotland^  the 
Court  refused 
MiUer  opposed  it,  on  the  ground  that  the  Defendant  to  enter  an 

had  resided  in  Scotland  ever  since  January  last,  when  STT?"*^ """ 
,  ,  "^       ^  the  bail-piece 

bail  above  was  put  m. 

Jtayes^  in  support  of  the  rule,  relied  on  Bateman  v. 
Aow,  ante  J  49. 
vou  V.  I 
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1888. 

Daiaok 

p. 

Gib. 


Sed  per  Curiam.    Where  the  principal  is  out  of  the 

country,  he  cannot  be  said  to  be  in  the  custody  of  bis  bail, 

who  are  in  no  condition  to  render  him. 

Rule  dischirged. 


Non.  26. 


NoRiiia  V.  Bracken* 


Under  1  & 
2  Ffc^c.  110., 
the  Court 
stayed  pro« 
ceedingBinan 
action  on  the 
bail-bond, 
without  an 
affidavit  of 
merits. 


A  RULE  nisi  having  been  obtained,  on  an  affidavit 
that  the  Defendant  was  arrested  in  August^  to  stay 
proceedings  in  an  action  on  the  bail-bond,  under  the 
equity  of  the  statute  1  &  2  Vid.  c.  110., 

Kelly  shewed  cause  on  an  affidavit  which  disclosed  a 
dbtinct  acknowledgment  of  debt  by  one  of  the  baili 
and  a  promise  to  be  responsible. 

He  objected,  that  as  there  was  no  affidavit  from  the 
sheriff  or  the  bail,  denying  collusion  with  the  Defendant, 
nor  from  the  Defendant,  asserting  merits,  the  Court 
would  not  deprive  the  Plaintiff  of  his  vested  right  indie 
forfeiture  of  the  bond. 

[Tindal  C.  J.  If  this  application  is  refused,  bail 
above  wiU  be  put  in  on  payment  of  costs,  merely  to 
render  the  Defendant]  The  bail  would  not  be  entitled 
to  relief,  except  on  an  affidavit  denying  collusion ;  and 
the  Court  would  Bot,  by  a  side  wind,  extend  to  the  re* 
lief  of  bail,  a  statute  which  was  intended  only  for.  thi 
relief  of  prisoners* 

Wilde  Seijt,  in  support  of  the  rule^  contenddl  that 
under  the  equity  Cif  the  new  statute,  the  Court  migh 
relieve  the  parties  from  the  expense  of  a  render;  BaU 
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MM  f.  Dmm  {a) ;  and,  m  that  view  of  tbe  case,  an 
affidavit  of  merits  was  immateriaL 

TiHiUL  Q  J.  If  the  Defimdant  were  in  prison,  we 
should  discharge  him  under  the  statute  without  an  affi- 
davit of  merits;  it  would  be  improper,  therefore,  to 
drive  tbe  parties  to  the  expense  of  a  render,  as  we  shall 
OM^iQiDakiiig  this  role  absolute^  deprive  the  Plaintiff  of 
«>7sdvaDftq*e  he  is  entitled  to  as  to  costs  actuaU}' 
iBCBfred. 

Rule  absolute. 

(o)  AiUe,  49* 


18S8. 

NORRffi 

Bbacksn. 


Gould  v^  Oliver. 


Nw.  26. 


JN  aa  action  against  the  owner  of  a  ship  tor  unskilfully 
ioQcEng  the  PlaintifF's  goods  on  the  deck  of  the  ship, 
0)  consequence  of  which  they  were  thrown  overboard 
danng  a  storm,  with  a  second  count  on  a  custom  for 
contribution  in  respect  of  the  loss  by  jetsam,  the  De- 
^=odant  traversed  the  allegation  of  unskilfulness,  and  re- 
lied on  a  custom  to  load  in  the  manner  objected  to ;  and 
to  tbe  second  count,  pleaded  a  set-ofF  of  22/.  19^.  Sd. 
^  average  in  respect  of  other  goods  of  the  plaintiff  on 
l^ovd  the  same  ship  and  a  traverse  of  the  alleged 
^^'islom  of  contribution. 

In  'PAruanf  18S8  the  PlaintiflF  obtained  an  order, 
v'lHdb  was  confirmed  on  the  19th  of  Aprils  to  amend  his 
*™anition  on  payment  of  costs,  by  increasinir  the 
''iXHiDt  of  damages  from  20/.  to  50/. :  the  Defendant  to 
^  «t  liberty  to  plead  de  novo. 

I  2 


Plaintiff  hav- 
iDg^  afterplea^ 
obtained  leave 
to  amend  his 
declaration  on 
payment  of 
costs^  by  in- 
creasing the 
amount  of 
damages^  and 
Defendant 
having,  after 
the  amend- 
ment^ paid 
money  into 
Courts  by 
which  one  of 
his  pleas  be* 
came  unavail- 
able, Held^ 
that  he  was 
not  entitled 
to  the  costs  of 
such  pli 
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The  amendment  was  rendered  necessary  by  the  De- 
fendant having  unexpectedly  pleaded  a  set-off. 

The  Defendant  then  withdrew  the  plea  alleging  the 
custom  to  load  in  the  manner  objected  to  (a)i  and  paid 
money  into  court 

In  Trinity  term  last,  the  plea  of  set-off  was  set  aside 
as  having  been  pleaded  contrary  to  good  faith.  After 
this,  upon  judgment  for  the  Plaintiff,  in  taxing  the  costs 
occasioned  by  the  amendment  of  the  declaration,  the 
Master  allowed  the  Defendant  the  costs  of  all  the  pleas 
as  they  stood  in  February  ;  whereupon, 

Wilde  Seijt  obtained  a  rule  nisi  for  a  review  of  the 
taxation,  on  the  ground  that  the  Defendant  was  entitled 
only  to  the  costs  occasioned  by  the  amendment 

JR.  V.  Bichardsj  who  shewed  cause,  contended  that, 
upon  leave  being  given  to  amend  on  payment  of  costs, 
the  Defendant  was  entitled  to  the  costs  of  all  the  pleas 
then  upon  the  record.  The  amendment  occasioned  the 
payment  into  Court,  and  the  payment  into  Court  ren- 
dered the  two  pleas  unavailable :  the  Defendant,  there- 
fore, ought  to  have  the  costs  of  pleas,  which,  but  for 
the  amendment,  might  have  availed  him. 

I 

TiNDAL  C.  J.  The  plea  as  to  the  custom  had 
nothing  to  do  with  the  increase  of  damages,  which  was 
the  whole  of  the  amendment :  and  it  is  clear,  that  the 
allowance  of  an  amendment  upon  payment  of  costs,  must 
mean,  costs  substantially  occasioned  by  the  amendment^ 
These  costs  were  occasioned  by  the  spontaneous  act  ol 
the  Defendant 

Rule  absolute* 


(a)  See  ^New  Cases,  134.  676. 
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T 


HE  Plaintiff  held  the  Defendant  to  bail  for  347;.>  Plaintiff  ar- 
which  the  Plaintiff  claimed  for  his  services  as  an  Jl"*p  ^ 
architect)  for  surveying  and  making  a  plan  of  certain  s^7L,  allied 
old  boildings,  and  for  attendances  and  expenses  in  making  ^  be  due 
specifications  for,  and  superintending,  the  pulling  down  ^chitect*8 
of  the  old  buildings,  and  the  erection  of  new.  commission 

One  item  of  charge  was  250/.,  commission  at  5  per  ^°  ^®  ^*" 

pense  of  a 
cent  CD  5000/.,  the  value  of  the  work.  building 

The  cause  having  been  referred  to  arbitration  under  which  Plain- 

tifF'a  siir« 

an  order  of  nisi  priuSf  and  the  arbitrator  having  awarded  ^     ^  ^  J_ 

the  Plaintiff  only  21 1/.,  mat^  at 

5000/.     De- 
fendant's 
B,  Jndreaos  obtained  a  rule  nisi  to  tax  the  Defendant  guryeyon 

his  costs  under  the  43  G.  8.  c.  46.  estimated  the 

His  afiSdavit,  in  addition  to  the  foregoing  facts,  stated  ^^^  not*ex- 
that  the  Plaintiff  had  told  the  Defendant  that  the  ex-  ceeding 

pcnse  of  the  works  would  not  exceed  20002.,  and  that  ^^^^  ^^^ 

Defendant^ 

competent  witnesses  on  the  part  of  the  Defendant  had  ^ho  had 

estimated  the  works  at  various  sums,  none  of  them  ex-  ^^  means  of 

ceeding  SlOOi.  :   but  the  Defendant  omitted  to  state  ^^J^g^^^' 

^chat  the  works  cost,  for  which  he  assigned  as  a  reason,  closed  what 

that  they  were  so  mixed  up  with  other  works  he  was  *"^  actual 

,  .  ,11...  expense  was, 

cvrymg  on  at  the  same  time,  as  to  preclude  him  from  the  Court  re- 
speaking  precisely  as  to  the  cost  of  each.  ^osed  him 
Jndrem  referred  to  Van  Nyoel  v.  Hunier  (a),    as  43  ^.''3.**'''' 
skewing  that,  in  cases  of  disputed  account,  the  verdict  of 
ajory — and  the  arbitrator,  here,  stood  in  the  place  of 
ajiuy^^is  all  but  conclusive;  and  contended,  that  the 
^"^  was  now  cast  on  the  Plaintiff  to  shew  that  he  had 

(a)  8  Adol  4  EU.  243. 
I  d 
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1858.       reasonable  and  probable  cause  for  holding  the  Defend- 

— ant  to  baiL    Summers  v.  Grosvenor  (a),  Tipton  v.  Gardr 

^^        ner.  {b)     It  was  not  .incumbent  on  the  Defendant  to 
ChAMK*      ^^^^  ^h^^  ^6  arrest  was  malicious.      Tanss  v.  Os- 
borne, (c) 

Wilde  Seijt.  shewed  cause  on  affidavits  which  stated 
that  the  PlaintiiT  had  called  on  the  Defendant  to  pro- 
duce his  accounts,  and  had  ofiered  to  refer  his  dum  to 
arbitration ;  that  great  alterations  had  been  made  in 
the  course  of  the  building;  that  the  Defendant  had 
never  produced  the  whole  of  his  accounts;  and  that  the 
plaintiff  and  his  surveyor  believed  the  expense  of  the 
works  to  be  5000/. 

Wilde  referred  to  Fountain  v.  Young  (J),  Graham  v. 
Beaumont  {e\  and  Clare  v.  Cooke  (g),  and  to  the  language 
of  43  G.  S.,  to  show  that  the  onus  lay  on  the  Defendant 
to  make  it  appear  by  affidavit,  tliat  there  is  an  absence  of 
reasonable  and  probable  cause ;  and  urged,  that  having 
failed  to  produce  the  accounts  of  the  actual  expense  in- 
curred in  the  works,  he  had  no  ground  for  this  application: 
f6r  in  so  doubtful  a  matter  as  the  expense  of  building} 
if  the  Defendant  himself  could  not  make  out  the  account 
with  precision,  the  Plaintiff  might  well  have  reasonable 
cause  for  putting  his  own  estimate  higher  than  the  De- 
fendant's; and  the  Defendant  had  not  sworn  that  the 
expense  did  not  amount  to  500021 

B.  Andrews  and  Byles^  in  support  of  the  rule,  re- 

*     ferred  to  BaUantyne  v.  Taylor  (A),  Griffiths  v,  PoinUm  (0> 

and  Robinson  v.  Whitehead  (^),  as  establbhing  that  it 

(a)  2  Cn^Mee.  341.  (g)  4  New  Cant,  269. 

{b)  4  Adol.  4  EU.  317.  (A)  5  Adoi.  S^  EU,  792. 

(c) .  4  Dawl.  P.  C.  1 07.  (t)  2  Nev.  ^  M.  67S. 

Id)  1  Taunt.  60.  (k)  6  Dawl.  292. 
(e)  5  Dowl.  P.  C.  49. 
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is  at  the  peril  of  the  Plaintifi^  if  he  arrests  for  a  cause       18S8. 

which  he  has  not  the  means  of  proving.  ■ 

Day 

TiKDAL  C.  X  The  present  case  does  not  fall  within  Clark. 
the  intention  of  48  G.  S.  c.  46.  s.  S.  That  statute  pro- 
vides  that,  if  the  Defendant  shall  make  it  appear  by 
affidavit,  there  was  not  reasonable  and  probable  cause 
for  holding  the  Defendant  to  bail  in  the  amount  for 
wbidi  he  has  been  sued>  the  Defendant  shall  be  entitled- 
to  his  costs  notwithstanding  a  judgment  for  the  Plaintiff. 
Tbeqaestion  therefore  is,  whether  it  appears  to  us  that, 
theie  was  no  reasonable  or  probable  cause  for  holding 
this  Defendant  to  bail,  in  the  sum  of  347/.  Now, 
the  Plaintiff  and  his  surveyor  swear  they  believe  the 
expense  of  the  buildings  on  which  the  Plaintiff  was  to 
hafe  a  commission  of  five  per  cent,  was  5000/.,  and  as 
the  Defendant  does  not  attempt  to  shew  what  the  sum 
actually  was,  or  swear  that  it  did  not  amount  to  5000/., 
ve  cannot  say  that  the  Plaintiff  had  not  reasonable  and 
probable  cause  for  believing  it  did. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


I  4 
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18S8. 


N<m.  26.  Clarke  t;.  Goldsmid. 

In  order  to  ¥SSUE  was  joined,  and  notice  of  trial  was  given  od 
judgment  as  behalf  of  the  Plaintiff  on  the  18tii  of  June  for  the 
ITn^^  adjouraed  sittings  after  Trinity  term.  The  notice  was 
Defendtnt  one  day  too  late,  on  which  account  the  Defendant's 
^™*®'^^  f  ^^ttomey  refused  to  accept  it,  and  successfully  opposed 
trial  which  he  &  summons  to  shew  cause  why  he  should  not  accept  it. 
has  refused  to  The  Plaintiff  tiien  gave  notice  of  trial  for  the  first 
^  *  sittings  in  the  present  term ;  and  having  failed  to  pro- 

ceed, 

Wightman  obtained  a  rule  nisi  for  judgment  as  m 
case  of  a  nonsuit 

Peacock^  who  shewed  cause,  referred  to  Chipper  v. 
Lord  Tempiemore  (a),  and  Gough  v.  White  (6),  as  esta- 
blishing that  the  application  was  premature,  being  in 
the  same  term  for  which  notice  of  trial  was  given  ;  and  to 
Banger  v.  Bligh  {c\  as  deciding  that  the  Defendant 
could  not  fall  back  oh  the  notice  in  Jtmey  which  he  had 
rejected  as  insufficient. 

Wightnan.  In  Gripper  v.  Lord  Tempiemore  issue 
was  joined  in  the  term  for  which  ^  notice  of  trial  was 
given ;  here  it  was  joined  the  term  before. 

TiNDAL  C.  J,  But  you  cannot  fall  back  on  the  first 
notice  of  trial  which  was  insufficient 

Rule  discharged. 

(a)  5  DofcL  408.  (c)  5  DowL  285. 

(b)  i  Meet.  Sf  WeUb.  S68. 
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BOTTOMLET  t;.  FoRBES.  Nov.  ^6. 


ASSUMPSIT,  on  a  charter-party,  for  freight    Ac-  Upte  a 

cording  to  the  terms  of  the  charter-party,  the  ship-  eu*],^-^^^^ 

per  was  to  pay  4/.  IBs.  per  ton  for  all  goods  shipped  at  pay  41.  IBs 

Bombay  for  London,  cotton   to  be   calculated   at  fifty  P«' Jon  for 

cubic  feet  per  tony  and  all  other  goods  according  to  the  g^^  Bombay 

Easi  India  Company's  scale.  for  London, 

At  the  trial  before  CoUman  J.  it  appeared  that  the  ^^^^^^ 

Defendant  shipped  on  board  the  vessel,  at  Bombay,  50  cubic  feet 

1575  bales,  and  thirty-two  half  bales,  of  cotton.     They  P«r  ton,  — 

,    .       .  .  Ti     »       1  Held,  that 

were  coropressea  m  the  warehouse  at  Bombay  by  an  evidence  was 

hydraulic  press,  and,  being  measured  immediately  after  admissible  for 

pressure,  amounted,  upon  the  bill  of  lading,  according  ^  ^^/^  ° 

to  die  calculation  of  fifty  cubic  feet  per  ton,  to  S55  pay  according 

tons.    The  cotton,  by  its  own. elasticity,  has  a  tendency  ^  *^®  ™^*" 
_  ,*...  t»i  w      -,         .    surement 

to  expand,  and  after  bemg  unloaded  at  Jjondon,  it  taken  at 

amoanted,  according  to  the  above,  calculation,  to  457  Bf^mbay^ 
j^  before  the 

goods  are 
For  the  Defendant  it  was  contended,  that,  as  nothing  loaded.  Also, 

was  said  in  the  charter  as  to  the  place  where  the  mea-  *^*'  Plaintiff 

"Was  entitled 
SQiemeDt  was  to  be  taken,  it  must  be  regulated  by  the  xa  shew,  in 

Dsage  or  custom,  which,  as  he  alleged,  was,  to  pay  ac-  I'eply^y  that  his 
cording  to  the  measurement  at  the  screw  at  Bombay.        [eited^°  " 
A  witness,  who  was  at  Bombay  at  the  time  of  the  ship-  receive  the 

BKnt,  proved  the  manner  in  which  cotton'  is  pressed  ^^?  *'  *^® 
L  rm     11.         !•       n  r      i.  i       Bombay metL" 

tnere.    The  bale  is  at  first  nrom  ten  to  eleven  feet  high :  firemen  t ; 

in  the  first  place,  the  cotton  is  trod  down,  by  men,  into  measured 
l»xes;  it  is  then  placed  under  wooden  screws,  and  re-  onboard-  and 
dooed  to  about  three  feet  high ;  afterwards  it  is  put  delivered  an 

radcr  an  iron  worm-screw,  with  thirty-five  men  to  the  •ocount  of 

''  that  measure- 

^ciew,  and  is,  by  these  means,  brought  down  to  about  ment  to  the 
itlfltnz.no  thipperfc 
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one  foot  seven  or  eight  inches,  and  then  corded  Tery 
strongly :  it  is  in  this  state  that  the  measnrement  is 
taken.  It  appeared  that  the  bales  were  shipped  withm 
tiventy-four  hours  after  the  measurement  It  was  stated 
by  the  witness,  that  the  expansion  was  greatest  imme- 
diately after  the  bales  were  taken  from  the  screw, 
depending  more  or  less  on  the  qualify  of  the  lashings; 
that  the  cotton  continued  to  expand  for  twenty-four 
hours,  and  not  much  after  that  time. 

Upon  a  question  being  asked  this  witness,  as  to  the 

« 

usage, 

Wilde  serjt  objected  to  any  evidence  of  usage  to 
pay  freight  according  to  the  measurement  at  the  screw 
or  warehouse  of  the  shippers ;  contending,  that  where 
nothing  is  said  on  the  subject  in  the  contract,  by  law, 
the  port  of  delivery  is  the  place  where  the  quantity  of 
goods  is  to  be  ascertained  and  freight  paid.  CoUman  J. 
admitted  the  evidence. 

The  witness  then  stated,  that  be  was  acquainted  with 
the  general  mode  of  shipping  cottons  from  Bambca/  to 
London^  and  that  the  general  course  was  to  pay  fr^ht  at 
the  rate  of  fifty  cubic  feet  to  the  ton,  according  to  mea- 
surement at  the  screw,  as  in  the  present  instance.  That  it 
was  the  usage  to  call  on  the  captain  to  sign  bills  of  lading, 
with  the  measurement  inserted ;  that  the  captain  in  this 
case,  had  refused  to  admit  the  screw  measurement ;  that 
there  had  been  great  disputes  and  diflferences  as  to  the 
mode  of  measuring  cotton ;  that  scarcely  any  ship  was 
loaded  without  differences,  insomuch  that  it  had  been 
considered  necessary  to  remodel  the  whole  of  the  com- 
pany's  scale;  and  tliat  the  new  scale  was  to  come 
into  use  on  the  7th  of  Aprilj  subsequently  to  the  ship- 
ment in  question.  There  were  three  modes  of  mea* 
surement.  1st.  By  taking  ^^  bales  to  the  ton.  2d.  By 
taking  1 4  hundred^weight  to  the  ton.  Sd.  By  taking 
50  cubic  feet  to  the  ton.    The  principal  disputes  arose 
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iooooseqaeiioe  of  the  mode  of  measaring  the  bales;  the 
cullipen  being  imperfect,  and  some  persons  insisting  on 
the  measuranent  over  the  ropes.  The  witness  mentioned 
tbree  ships  in  respect  whereof  there  had  been  diffisrences, 
io  coiuequeDoe  of  vagnoiess  in  the  charters. 

Several  other  witnesses  also  prov^,  that  it  was  the 
usage  to  pay  according  to  the  measurement  at  the  screw 
at  Boabtn^  when  nothing  was  said  in  the  charter  as  to 
the  place  of  measurement :  that  the  expansion  of  the 
cotton  would  be  considerable  after  landing  it  in  London^ 
»hich  would  make  great  difference  in  the  measurement; 
and  that  the  cotton  could  not  be  put  back  into  the 
h(dd:  that  the  bales  would  expand  three  or  four  cubic 
bdes  within  the  first  twenty-four  hours :  and  that  the 
expansion  would  be  greater  within  the  first  twenty-four 
hours  than  at  any  subsequent  period ;  but  that  the  cotton 
would  expand  every  time  it  was  removed.  That  there 
vas  a  difference  of  20  per  cent  between  the  measure- 
nKDt  ID  tbb  country  and  at  Bombay :  that  the  charters 
were  generally  made  at  Bombay;  and  that  it  was  usually 
stipulated  that  the  measurement  should  be  Bombay 
oeasorement 

All  the  witnesses  stated,  that  the  course  was  for  the 
measurement  to  be  indorsed  on  the  bill  of  lading,  as  in 
^  present  instance,  and  the  freight  to  be  paid  accord- 
iog  to  that  measurement 

The  Defendant's  case  having  been  concluded, 
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WiUe  called  the  captain  on  the  part  of  the  Plaintiff, 
stti  proposed  to  ask  him,  first,  whether  he  refiised  to 
recave  the  goods  according  to  the  Bombay  measurement ; 
M  secondly,  to  prove  the  measurement  of  the  goods 
whm  they  came  on  board  the  ship.  Wilde  contended, 
^  this  proof  was  rendered  necessary  by  the  Defend- 
va!^  eTidence,  which  went  to  impeach  the  measurement 
^London. 
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It  was  objected  for  the  Defendant,  that  this  evidence 
ought  to  have  formed  part  of  the  Plamtiff's  original 
case :  and  it  was  so  held  by  the  learned  Judge. 

Wilde  also  tendered  evidence  to  shew,  that  when  the 
goods  were  brought  alongside,  the  captain  havingobjected 
to  receive  the  measurement  at  the  screw,  requested  the 
shippers  to  attend  the  measurement  of  the  goods  on 
board  the  ship:  also,  evidence  of  a  bill  of  lading  deliv- 
ered to  the  shippers,  stating  the  measurement  on  board 
as  well  as  the  measurement  at  the  screw,  and  that 
these  measurements  were  written  by  the  Defendant's 
agents,  in  order  to  shew  that  the  parties  did  not  act 
upon  the  usage;  but  the  learned  Judge  held,  that  this 
also  should  have  formed  part  of  the  original  case. 

The  Defendant  having  paid  into  Court  freight,  cal- 
culated upon  S55  tons,  a  verdict  was  found  for  hini) 
which, 

Wilde  obtained  a  rule  nisi  to  set  aside,  on  the 
ground,  that  the  language  of  the  charter-party  being 
unambiguous,  the  evidence  of  usage  ought  not  to  have 
been  admitted ;  MoUer  v.  Living  {a) ;  and  that  at  all 
events  the  evidence  offered  in  reply  ought  not  to  have 
been  rejected. 

Sir  W.  W.  FoUett  and  R.  V.  Richards  shewed  cause. 
No  place  of  measurement  being  stated  in  the  charter- 
par^,  there  is  a  latent  ambiguity  in  that  respect,  which 
may  be  cleared  by  evidence:  but,  independendy  of  that, 
the  principle  established  by  all  the  cases  is,  that  the  con* 
struction  of  mercantile  contracts  shall  be  agreeable  to 
the  usage  of  trade  in  general,  and  of  the  particular  trade 
to  which  the  contract  relates ;  2  Phillips  on  Evid.  7S8. 
764.    Haynes  v.  HaUiday{b)y  Bold  v.  Rayner{€)^  Ben- 


(a)  4  Taunt.  102. 
(6)  IBingh.5%1. 


(e)  1  Mees.  ^  Wa^.  S^. 
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son  V.  Schneider  (a),  Donaldson  v.  Forster  (b)^  Taylor  v.       1 838. 

Briggs  (c),  Gibbon  v.   Young  (d)^  Smith  v.  Wilson,  (e) 

Unless  sach  evidence  were  admitted^  it  would  be  impos* 

sible  to  determine  here,  whether  the  measurement  should      Fobbbs. 

be  at  Bombay^  on  board  the  ship,  or  in  London*    In 

Mdkr  T.  Uving  the  contract  was  unambiguous,  to  pay 

freight  according  to  the  number  of  lasts ;  and  though  it 

appeared  that  the  last  at  Dantzic^  where  the  cargo  was 

shipped,  was  smaller  than  the  English  last,  the  bill  of 

ladJDg  described  the  lasts  as  English. 

And  the  evidence  offered  in  reply,  was  properly  ex- 
cluded, for  it  was  not  adduced  to  impugn  the  existence 
of  the  custom^'  but  to  show  that  the  captain  protested 
against  the  measurement.  His  protest  could  not  affect 
the  ccmstruction  of  the  contract 

WUde  and  Martin^  in  support  of  the  rule.    The  usage 
of  trade  is  only  called  in  to  aid  in  the  construction  of 
mercantile  contracts,  where  there  is  an  ambiguity  occa^ 
sioDed  either  by  the  words  of  the  contract,  or  by  ex- 
trinsic drcnmstances :  as  to  explain  the  meaning  of  the 
Tord  bakj  which  may  be  of  cotton,  skins,  or  other 
vtides;  or,  where  a  ship  is  to  depart  with  convoy,  the 
place  where  she  shall  join  it     But  where  there  is  no 
amlHgoity  in  the  instrument,  the  usage  of  trade  cannot 
be  called  in  to  control  it :  thus  in  NoMe  v.  Dwell  (g), 
the  Court  held  that,  though  there  might  be  a  valid  cus- 
tom to  sell  butter  by  the  yard  or  lump,  containing  any 
given  number  of  ounces,  a  custom  that  the  pound  of 
letter  should  weigh  eighteen  ounces  was  bad,  because 
tbe  word  pound  can  only  be  applied  by  law  to  a  mea- 
sure of  twelve  or  sixteen  ounces.    So  in  Yates  v.  Pym  (A), 

(«)  7  Taunt.  272-  («)  35.^  AdoL  728. 

W  ilttott  on  Shipp.  222.  (g)  S  T.  R.  271. 

(c)  2  Car.  ^  Payne,  525.  {h)  6  Taunt.  446. 
(^2JB.jrom,224. 
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it  wfti  held,  that  oti  u,  warranty  of  prime  sbged  btcon, 
evidence  was  not  admissible  <^  a  practice  in  the  bacon 
trade,  to  receive  bacon  to  a  certain  degree  tainted,  as 
prime  singed  bacon.  Upon  the  same  principle,  in  Parkier 
son  V.  Lee  (o),  upon  a  sale  of  hops  by  the  sample  with  a 
warranty  that  the  bulk  of  the  commodity  answered  the 
sample^  it  was  held,  that  the  law  did  not  raise  an  im- 
plied warranty  that  the  commodity  ^onld  be  merdiant- 
able,  though  a  fiiir  merchantable  price  were   given.  ' 
Donaldson  v.  Foster^  therefore^  where^  in  the  face  of  a 
charter-party  which  gave  the  merchant  the  exclusive 
privilege  of  the  cabin,  Lord  Kefn^  admitted  evidence 
of  a  usage  for  the  master,  under  a  charter-party  so 
worded,  to  take  out  a  few  articles  for  private  trade,  cannot 
be  reconciled  with  any  of  the  other  decisions,  and,  if  it 
were  law,  would  render  it  impossible  for  any  parties,  even 
advisedly,  to  enter  into  an  express  contract  incompatible 
with  usage,  {b)    In  Hen^s  v.  Hcdliday  the  question  was 
only  as  to  the  proper  mode  of  stowing  a  boat :  there  was 
nothing  in  the  contract  to  call  cm  the  master  to  stow  it 
in  a  way  inconvenient  to  the  navigation  of  the  ship.    In 
Bold  V.  Bayner  there  was  a  variance  between  the  bought 
and  sold  note,  which  could  only  be  explained  by  the 
usage  of  trade.     In  Benson  v.  Schneider^  the  Defendant, 
who  was  to  furnish  a  full  and  complete  cargo  of  cotton, 
not  exceeding  what  the  ship  could  reasonably  stow,  had 
cleariy  furnished  less  than  she  could  stow.     In  Taylor 
V.  Brigg  the  question  turned  on  the  meaning  of  the 
word  hale^  in  which  there  was  a  latent  ambiguity :  and 
in  Gibbon  v.  Youngs  the  Uavmjreig^  measurement  was 
also  ambiguous.    In  the  present  case  there  is  no  ambi- 
guity in  the  agreement  that  fitly  cubic  feet  shall  go  to  a 
ton ;  and  by  law,  the  place  of  measurement  is  always  the 
port  of  delivery.    At  Bombay^  the  measure  may  vary  ac- 


(a)  2  E(ut,  313. 


(&)  See  Siarick.  EvkU  556. 
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cording  to  the  power  of  the  shipper's  screw^  but  the 
Plaintiff  oogfat  to  be  paid  for  what  he  delivers  at  the 
port  of  delivery.  Upon  a  contract  at  Bombay  to  deliver 
twenty  tons  of  tobacco  in  Londanj  the  merchant  could 
not  allele  as  an  excuse  for  nonperformance  that  the 
article  hsd  shnmk  to  fifteen  tons  during  the  voyage ;  nor 
a  tenant  who  had  engaged  to  pay  a  rent  of  twenty  quar* 
ters  of  wheat)  that  it  had  shrunk  to  fifteen  after  thresh^* 
log  and  before  delivery. 

By  this  usage,  therefore,  the  Defendant  sought  to  vary 
tbe  effect  of  his  contract  to  the  prejudice  of  the  Plain- 
tiff: bat  at  all  events  the  usage  could  only  bind  persons 
who  were  cognisant  of  it  from  carrying  on  the  same 
trade;  and  it  did  not  appear  that  the  Plaintiff  was  ever 
in  the  trade. 

Hien,  as  to  the  evidence  offered  in  reply,  it  would  not 
have  been  admissible  if  offered  in  chief,  for  it  was  to 
show  in  answer  to  the  Defendant's  case,  the  varying  na-* 
ture  of  the  measurements,  and  that  the  captain  had  pro- 
tested against  being  bound  by  them. 

Cto*.  adt).  xjutL 
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TiNDAL  C.  J.  At  the  conclusion  of  the  argument  in 
tbb  case,  we  stated  our  opinion,  that,  so  far  as  related 
to  the  first  objection,  we  thought  the  case  fell  within  the 
general  rule,  that,  where  a  doubt  was  raised  by  evidence 
opon  the  meaning  of  a  mercantile  contract,  evidence  was 
^dmiasible  of  the  usage  or  course  of  trade  at  the  place 
vhere  the  contract  was  to  be  carried  into  efiect,  to  ex- 
pUin or  remove  such  doubt;  and  we  still  continue  of 
that  opinion,  and  hold  the  evidence,  which  was  given 
h;  the  Defendant  at  the  trial  of  this  cause,  to  be 
admissible. 

Bot,  with  respect  to  the  evidence  tendered  by  the 
Plaintiff  in  tbe  way  of  reply,  we  think  such  evidence 
ought  to  have  been  received.    For,  as  it  appears  to  us, 
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the  evidence  tendered  had  a  direct  bearing  on  the  point, 
whether  the  usage  set  lip  was  a  reasonable  usage  or 
not  Evidence  of  the  extent  of  the  difference  between 
measurement  on  the  merchant's  premises^  and  measure- 
ment at  the  time  of  shipment,  might  be  material  to 
enable  the  Judge  to  form  his  opinion  upon  the  reason- 
ableness of  the  usage;  and,  if  the  usage  should  appear 
to  be  in  a  high  degree  unreasonable  on  this  account,  such 
evidence  might  also  have  weight  with  the  jury  on  the 
question,  whether  the  usage  did  or  did  not  exist  in  fad 
We  think,  therefore,  upon  this  ground,  the  cause 
must  go  down  again  to  a  new  trial. 

Rule  absolute. 


Nov.  23.     Butler,  Assignee  of  Bakewell,  a  Bankrupt, 

V.  HOBSON. 


1,  In  trover 
by  the  as- 
signee of  a 
bankrupt^ 
Defendant 


nnO  trover  on  the  possession  of  the  Plaintiff  as  assignee 
of  a  bankrupt. 
The  Defendant  pleaded  1st,  not  guilty ;  2d,  that  the 
Plaintiff  was  not  assignee ;  Srd,  that  he  was  not  pos- 
ceeded  on  an    ^^^^  ^^  ^^  goods,  as  of  his  property,  as  assignee. 
issue  that  5th.  That  the  Plaintiff  was  assignee  under  a  conimission 

Plaintiff  was  ^g^^j  j^  jggg  ^nder  which  the  bankrupt  obtained  his 
not  possessed  "^  , 

of  the  goods    certificate :  that  he  entered  into  trade  again,  and  having 

as  of  his  pro-  the  goods  in  question  in  his  order  and  disposition,  with 
perty  as 

assignee^  and  it  appearing  that  Plaintiff,  as  assignee  under  a  second  commission, 
had  allowed  the  bankrupt  to  haye  the  goods  in  his  order  and  di^sition,  Held, 
that  Defendant  was  entitled,  also,  to  the  costs  of  evidence  adduced  to  prove  s 
third  commission^  hut  not  to  the  expense  of  proving  that  the  hankmpt's  estate 
had,  after  certificate,  produced  15«.  in  the  pound  under  the  aecond,  upon  which 
point  an  issue  had  heen  raised. 

2.  The  cause  having  heen  conducted  by  an  attorney  who  was  member  of  a 
firm,  the  Court  allowed  the  costs  of  anoU^r  member  of  the  same  firm  who  had 
been  called  as  a  witness. 


//</L 


^  (^/,  ^/^ 
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the  consent  ot  the  Plaintiff  became  bankrupt  again, 
when  a  Jlai  was  issued  against  him,  under  which  the 
Defendant  was  assignee,  and  so  entitled  to  the  goods. 

The  Plaintiff  joined  issue  on  the  three  first  pleas, 
and  replied  to  the  fifth,  a  commission  issued  agaiqst 
the  bankrupt  in  1815,  under  which  he  had  obtained 
his  certificate,  but  added  that  he  had  not  paid  155.  in 
the  pound  under  the  second  commission,  and  that  the 
goods  in  question  were  part  of  his  after  acquired  estate. 

Rejoinder,  that  before  the  Jiat  issued  under  which  the 
Defendant  was  assignee,  the  bankrupt's  estate  had  pro- 
duced suflBcient  to  pay  15^.  in  the  pound.  Issue  thereon. 

The  evidence  adduced  in  support  of  this  rejoinder 
applied  to  a  period  subsequent  to  the  date  of  the  bank- 
nipt's  certificate. 

After  a  verdict  for  the  Plaintiff,  with  leave  for  the 
Defendant  to  move  to  set  it  aside  and  enter  a  verdict 
for  himself  on  the  2d,  3d,  and  Sth  pleas. 

Upon  a  motion  to  that  effect,  the  Court  directed  a 
verdict  to  be  entered  for  the  Defendant  on  the  second 
and  third  pleas,  and  for  the  Plaintiff  on  the  first. 

On  the  issue  raised  by  the  fifth  plea,  the  jury  were 
discharged.     See  ante.  Vol.  IV.  p.  290. 

The  Master,  upon  taxation  of  costs,  having  disallowed 
the  Defendant  the  expense  of  witnesses  called  to  establish 
the  third  plea  by  proving  the'  third  fiat,  and  the  payment 
of  155.  in  the  pound  under  the  second  commission ;  and, 
upon  the  firsts  having  charged  him  with  the  expenses 
of  a  partner  of  the  Plaintiff's  attorney,  which  partner 
W  no  share  in  the  conduct  of  the  cause,  but  was  called 
ss  a  witness,  — 


18S8. 
Butler 

V. 
HoBSOlf. 


Wilde  SerjL  obtained  a  rule  nisi  for  a  review  of  the 
taxation ;  against  which 


AtAerUy  Serjt.  and  Wightman^  who  shewed  cause,  con- 
tended that  though,  if  the  fifth  plea  had  formed  part  of 


.  TOL.  V, 


190  MICHABLBfAS  TERM, 

1838.       the  third,  as  it  might  have  done,  the  Defisndaat  would 
■       have  been  entitled  to  the  costs  of  all  the  witnesses  calkd 
BvTLBB      ^  establish  such  third  plea,  yet,  as  it  had  been  pleaded 
lUmmm.      separately,  and  the  Defendant  had  succeeded  on  the 
third  plea  as  it  stood,  the  witnesses  called  to  establisb 
the  issue  raised  on  the  fifth  could  not  have  been  neces- 
sary to  support  the  third,  and  that  therefore  the  Defend- 
ant was  not  entitled  to  the  costs  they  occasioned.  Suppose, 
under  the  old  rules,  a  Defendant  had  pleaded  non  assump^ 
sit  to  the  whole,  and  a  release  as  to  part,  and  the  Plaintiff 
had  succeeded  on  non  assumpsit^  and  the  Defendant  oo 
the  release,  the  Plaintiff  would  not  have  been  entitled  to 
the  costs  of  witnesses  called  to  disprove  the  release.    In 
Cocks  V.  Peachy  (a),  where  the  jury,  in  returning  their 
verdict,  said  that  they  found  for  the  Plaintiff  as  to  psit 
of  the  declaration,  the  Court  would  not  allow  the  ex- 
penses of  witnesses  called  to  support  a  different  part, 
although  the    verdict    was    entered  for  the  Pbuntiff 
generally.     Here,  the  Defendant's  third  plea  was,  in 
e£^t,  a  general  issue,  and  the  fifth,  particulars  which 
might  have  been. given  in  evidence  under  it;  having 
failed  in  establishing  those  particulars,  the  Defendant 
was  not  entitled  to  the  costs  of  the  attempt.     In  order 
to  entitle  a  party  to  the  costs,  the  evidence  must  relate 
exclusively  to  the  issue  on  which  the  costs  are  ^ven. 
Lardner  v.  Dick  (J),  Richards  v.  Cohen  (r),  Crcnstker  v. 
ElwelL  {d)     But  the  evidence  as  to  the  bankrupt's 
estate  producing  155.  in  the  pound  applied  to  a  period 
subsequent  to  the  date  of  the  bankrupt's  certificate^  and 
it  did  not  appear  that  that  amount  had  been  paid  to  the 
creditors.     In  order  to  give  the  bankrupt  a  capacity  to 
acquire  future  property,  his  estate  should  produce  155. 
in  the  pound  at  the  time  of  his  certificate;  and  that 
amount  should  be  paid  to  the  creditors;  6G.4.  r.  16. 
s.  127.     Further  than  this,  the  third  j&z^  was  void;  Ex 

(a)  ^ Mann. ^Ryl. 4^20.  (c)  IJDowLSSS. 

(bj  2  Cr.  6^  Mee.  389.  (d)  4tM.^  Wekb.  71« 
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pnxx^  therefore^  of  that/Soe^,  and  of  the  ability  of  the  bank-  

Jupf  s  estate  after  his  certificate,  would  not,  under  the  ^vtlsb 

third  issue,  establish  the  position  that  the  goods  in  ques-  Hobson. 
tkm  bdoDged  to  some  person  other  than  the  Plaintiff. 

VfSie.  In  Lardner  v.  Didc^  Bichards  v.  Cohen,  and 
Crowlher  y.  Elwdlj  the  par^  to  whom  the  costs  were 
rdosed  had  not  substantially  succeeded  in  the  action. 
Bat  the  par^  who  substantially  succeeds  is  entitled  to 
the  expense  of  all  witnesses  whose  ^testim<Hiy  is  re- 
lerant  to  the  issue  on  which  he  succeeds,  although 
they  may  also  have  been  called  to  establish  other  issues 
OQ  which  he  may  have  failed  ;  Knight  v.  Woore.  {c) 
Here  the  evidence  which  was  adduced  to  establish  the 
issoe  on  the  fifth  plea  was  relevant  also  in  support  of 
the  third :  the  third  Jlat  was  voidable  only,  not  void ; 
so  that  the  Defendants  might  take  tnder  it,  as  against 
the  assignees  of  the  second  commission,  property  which 
the  latter  allowed  the  bankrupt  to  deal  with  as  reputed 
owner;  and  though  under  5  G.  2.  c.  SO.  s.  9.  the  bank- 
nipt,  in  order  to  the  acquisition  of  future  property  must 
have  paid  15;.  in  the  pound  at  the  time  of  his  certificate, 
yet  under  6  G.  4.  c.  16.  *.  127.  it  would  be  suflBcient  to 
that  end  if  his  estate  produced  1 5s,  in  the  pound  after 
certificate :  for  by  the  latter  statute  property  acquired 
bj  him  after  certificate  is  vested  in  his  assignees,  and 
^stribiitable  by  them ;  whereas  by  the  former  it  is  liable 
to  the  demands  of  individual  creditors,  but  not  vested 
in  die  assignees. 

Cun  adv.  mlt. 

TiRDAL  C.  J.  Three  questions  arise  in  this  case,  upon 

*coljcctions  m&de  to  the  Master's  taxation  of  costs  : — 

Kist,  whether  the  evidence  adduced  to  support  the 

(«)  2  GIpu^J.  1S7.  (e)  3  New  Cases,  534. 
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third ^/  was  relevant  to  the  third  issue;  secondly, 
whether  the  evidence  to  shew  that  the  bankrupt's  estate 
had  produced  155.  in  the  pound  was  relevant  to  the 
same  issue ;  and  thirdly,  whether  the  costs  of  the  attend- 
ance of  the  Plaintiff's  attorney,  at  the  trial,  as  a  witness 
for  the  Plaintiff,  ought  to  have  been  allowed. 

First,  upon  the  question  raised  by  the  third  issue, 
whether  the  Plaintiff  was  possessed  of  the  goods  as  of  his 
property  as  assignee,  it  was  competent  to  the  Defendant  to 
prove  that  the  goods  belonged  to  other  persons.    For  this 
purpose  the  third  Jlat  was  produced  in  evidence,  and  it 
was  proved  that  the  Plaintiff  had  permitted  the  bank- 
rupt to  continue  in  possession  of  the  property,  as  reputed 
owner  of  it.     The  effect  of  this  evidence  was  to  shew 
that  the  property  was  not  in  the  assignees  under  the 
second  commission  at  the  date  of  the  third ;  and  con« 
sequently  that  it  was  liable  to  be  seized  and  administered 
under  a  new  Jlat,     The  Court  upon  a  former  occasion 
decided,  that  the  assignees  under  the  second  commission 
were  to  be  considered  as  true  owners  of  the  goods,  who 
had  suffered  the  bankrupt  to  retain  possession  as  reputed 
owner.   Whether  the  right  Vested  in  the  assignee  under 
the  Insolvent  Debtors'  Court,  or  in  the  assignees  under 
the  third  Jlatj  it  was  not  thought  material  with  respect 
to  the  point  then  before  the  Court  to  determine.     But 
it  has  now  become  necessary  to  say,  whether  any  title  to 
the  goods  can  be  supported  by  the  assignees  under  the 
third  Jlatj  against  the  titl^  of  the  assignees  under  the 
commission ;  and  upon  this  point  our  opinion  is,  that 
the  third^a^  is  not  a  nullity,  as  has  been  contended  at 
the  bar,  but  that  the  assignees  under  the  second  com* 
mission,  who  have  allowed  the  bankrupt  to  retain  pos- 
session of  the  goods  as  reputed  owner,  in  contravention 
of  the  bankrupt  law,  are  not  in  a  condition  to  dispute 
the  title  of  the  assignee  under  a  subsequent^^o/,  to  seize 
and  administer  them ;  and  such  being  the  case,  we  think 
the  evidence  to  support  the  third^a^  was  relevant  to  the 
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tbird  issue,  and  consequently  as  to  this  matter  that  the 
taxation  ought  to  be  reviewed.  The  cases  of  Ex  parte 
Bourne  (a)  before  Lord  Eldon,  and  the  late  case  of  Ex 
parte  Abbott  and  AfU)ther  before  the  Court  of  Review  in 
Bankruptcy  (6),  have  not  been  overlooked  by  us,  but  we 
have  not  entered  into  the  discussion  of  the  circumstances 

ft 

of  those  cases,  only  because  the  legal  effect  of  reputed 
owDership  upon  the  rights  of  the  assignees  under  a 
thirdjfiEi/  was  not  brought  before  the  Court.     But 

SecoDdly,  the  Defendants  have  also  insisted  upon 
another  ground  to  maintain  their  title,  viz.  that  the 
bankrupt's  estate  has  produced  sufficient  under  the 
second  commission  to  pay  all  his  creditors  155.  in  the 
pound.  And  upon  this  point  it  has  been  much  debated, 
whether  proof  that  the  estate  has  produced  sufficient 
to  pay  that  amount  will  satisfy  the  exception  in  the 
6G.4.  C.16.  5*127,  unless  it  has  been  paid  to  the 
creditors ;  and  even  if  it  will,  whether  the  estate  required 
to  produce  the  requisite  amount  is  not  confined  to  the 
estate  which  was  vested  in  the  assignees  under  the  second 
commission,  at  the  date  of  the  certificate.  The  proviso 
by  which  the  benefit  of  the  certificate  under  the  second 
commission  is  limited  to  the  protection  of  the  pe^'son  of 
the  bankrupt,  unless  his  estate  produces  a  certain 
amount,  was  contained  in  the  first  act  which  authorised 
the  grant  of  a  certificate  of  conformity,  viz.  5  G.  2. 
r.  SO.  1.9.;  and  is  re-enacted  in  the  same  identical 
terms  by  the  6  G.  4.  c.  16.  5. 127.,  with  this  difference 
only,  viz.,  that  by  the  former  act  it  was  provided,  that 
^fiiture  estate  and  effects  of  every  such  person  (against 
whom  a  commission  of  bankrupt  has  issued)  shall  re- 
main Uahle  to  his  creditors  as  before  the  making  of  that 
«t  (the  tools,  &c.  only^  excepted),  wdess  the  estate  of 
such  person,  i^ainst  whom  such  commission  shall  be 
awarded,  shall  produce  clear,  after  all  charges,  sufficient 
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to  pay  eveiy  creditor  under  the  same  ocmnmnkm  15& 
in  the  pound  for  their  respective  debts;  whereas,  by  tbe 
latter  act,  (the  6  6. 4.  c.  16.  s.  ISTO*  it  is  provided, 
that  unless  his  estate  shall  produce  sufficient.  Sec  (as  in 
the  5  6. 2.)  his  future  estate  and  effects  (except  his 
tools,  &c)  shall  vest  in  the  OMsigiiees  under  the  said  com- 
mission, who  shall  be  entitled  to  seize  the  same,  in  like 
manner  as  they  might  have  seized  property  of  which 
such  bankrupt  was  possessed  at  the  issuing  the  oonunis- 
sion.  Under  the  former  act  the  future  estate  and  eflfects 
were  made  liable  to  the  creditors^  who  notwithistanding 
the  certificate  were  authorised  to  sue  the  bankrupt; 
under  the  latter  act,  the  future  estate  and  efiects  care 
vested  in  the  assignees.  Under  the  former  act^  therefore, 
the  assignees  had  no  right  to  seize  the  property  of  the 
bankrupt  acquired  subsequently  to  the  certificate ;  HocU 
V.  Browning  (a),  Ex  parte  Hodgkinson  (b) ;  under  the 
latter,  the  estate  and  effects  subsequendy  acquired,  bdng 
vested  in  the  assignees,  the  individual  creditors  are  ex- 
cluded from  all  right  of  suit*  But  there  seems  to  be  no 
reason  for  holding  that  the  ''  estate  and  effects,*'  spoken 
of  in  the  former  statute,  by  which  estate  and  efiects  the 
requisite  amount  is  to  be  produced,  is  not  the  same 
*<  estate  and  effects  "  which  are  spoken  of  in  the  latter 
statute.  There  is  nothing  which  indicates  an  inten- 
tion to  vary  the  proviso  of  restriction  in  that  respect 
Under  the  former  act  it  is  clear  that  the  '*  estate  and 
effects  "  required  to  produce  sufficient  to  pay  155.  in  the 
pound  to  all  the  creditors,  is  something  different,  and 
therefore  distinguishable  firom  the  ^^ future  estate  and 
effects ''  made  liable  to  the  creditors.  For  under  that 
statute  the  *^  estate  and  effects  '*  spoken  of  are  the 
estate  and  effects  to  be  administered  under  the  commis- 
sion :  but  the  assignees  could  not  seize  any  property 
acquired  subsequently  to  the  certificate  for  the  purpose 


(a)  7Ea8i,l54h 


(b)  19  Fm.  291.  G.  Cooper, 
99*  S.  C.  per  Lord  Eldon. 
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of  making  a  dividend ;  though  each  individual  creditor 
might  sue  for  his  own  debt  If  the  estate  and  effects 
liable  to  be  administered  under  the  commission  had 
actnallj  produced  sufficient  to  pay  1 5s.  in  the  pound,  the 
bankrupt  would  be  entitled  to  the  full  benefit  of  his 
certificate,  and,  as  it  appears  to  us  equally  so,  whether 
the  commissioners  had  thought  fit  to  make  a  dividend 
of  it  or  not  But  as  no  alteration  has  been  made  by 
the  6  G.  4.  in  that  part  of  the  language  of  the  statute, 
5  6. 1,  whkh  speaks  of  the  '*  estate  and  effects,''  which 
is  to  produce  the  requisite  amount,  the]certificate  will  not 
exempt  the  bankrupt's  <'  future  estate  and  effects  "  from 
tbe  daim  of  his  assignees  to  seize  it  under  the  latter  act, 
unless  the  ^'  estate  and  effects"  of  the  bankrupt  exist- 
ing ai  iie  date  of  the  certificate  shall  have  actually  pro- 
dMced  siffficient  to  pay  IBs.  in  the  pound.  <  In  the  present 
case,  although  the  estate  and  effects  of  the  bankrupt 
acquired  subsequently  to  his  certificate,  may  have  pro- 
duced sufficient  to  pay  all  his  creditors  under  the  com- 
mission 155.  in  the  pound,  it  is  not  contended  that  such 
amoont  was  produced  by  the  estate  and  efiects  which 
existed  at  the  date  of  his  certificate  The  evidence, 
therefore,  which  was  provided  upon  this  point,  would 
not  support  the  titie  of  the  assignees  under  the  third 
fitt,  upon  the  ground  that  the  bankrupt  had  become 
absolutely  entitied  to  the  property  which  he  had  acquired 
snbsequentiy  to  his  certificate ;  and  consequently  it  was 
iK)t  relevant  to  the  matter  of  the  third  issue,  and  the 
costs  of  such  proof  ought  not  to  be  allowed. 

Thirdly,  with  respect  to  the  third  objection,  the  Court 
do  not  see  sufficient  reason  to  think  that  the  Master  has 
exerdsed  an  unsound  discretion,  in  allowing  the  costs  of 
the  attendance  of  the  Plaintiff's  attorney  as  a  witness, 
and  are  therefore  of  opinion  that  the  taxation  in  respect 
of  diat  matter  ought  not  to  be  disturbed. 

Rule  discharged* 
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Nw.  26.  Reeves  v.  Capper  and  Another. 

r 

W.  captain  of  fTSSUE  under  the  Interpleader  Act,  to  try  the  right  to 

a  ship,  ^  chronometer  in  the  possession  of  Messrs.  Barraui^ 

pledged  his  .       * 

chronometer,    against  whom  an  action  of  trover  had  been  brought  to 

then  in  the  recover  the  value  of  it.  At  the  trial,  it  appeared  that 
themakers  ^^^  Wilson^  the  original  owner  of  the  chronometer,  and 
to  Defend-       captain  of  the  ship  Don  Giaoannij  on  the  23d  December 

ants,  the  1836,  beinir  about  to  proceed  on  a  voyaxpe,  obtained  an 

owners  of  tne  r  "  ^ 

ship,  in  con-    advance  of  money  from  the  Defendants,  the  owners  of 

sideratioi^  of     ^ji^  gjjjp^  on  signing  the  following  document,  addressed 

their  advane-  ,  ^  .  ^        .  ^  -,         , 

inir  him  50/,    ^  them :  —  "In  consideration  of  your  advancmg  me 

and  allowing     100/.,  on  account  of  this  voyage,  instead  of  the  usual 

f  h   '  ^*IL    advance  of  SOt,  I  make  over  to  you,  as  your  property, 

ment  during     until  the  said  sum  is  repaid,  my  chronometer  and  all 

a  voyage  on      my  nautical  instruments,  now  on  board  the  Don  Gich* 

which  he  was 

ahout  to  vanniy  you  aUaming  me  the  use  of  the  same  for  this  xxyage^ 

depart :  after  At  the  time  of  making  this  agreement,  the  chronometer 

udd^^t  ^**  ^^  ^^  possession  of  Messrs.  Barraud^  the  makers, 

the  makers.  After  it  was  signed,  Wilson  went,  accompanied  by  the 

and  there  Defendant's   clerk,   to   Messrs.  BarrauiTs;    the  clerk 

Plaintiff  for  remained  outside  the  shop  while  Wilson  went  in ;  he,  on 

whom  the  coming  out,  gave  the  chronometer  to  the  clerk ;  the 

"imownt^^  ^'^^^  redelivered  it  to  Wilson^  who  took  it  on  the  voyage, 

the  pledge  to  On  his  return  in  July  1837,  the  chronometer  was  taken 

Defendants,     \y2Lc\i   to   Messrs.  Barraud.  where   it  remained     The 

agreed  to  hold  ,-, 

it :  the  money  FI&ii^tifT,  an  attorney,  was  employed  by  one  Wain  to 

advanced  hy  execute  ngjoxnst' Wilson  BiJi.Ja.  at  the  suit  of  Wain: 
not  having  finding  Wilson  in  great  distress,  the  Plaintiff  agreed  to 
been  repaid,     withdraw  the  execution,  and  to  settle  with  Wain^  upon 

Held,  that  the   Wilson's    signing   the  following   document :  —  "  24.th 

property  in  o      o  o 

the  instni-       August  1837.     Messrs.  Barraud  —  Deliver  to  C  Beeves 

ment  was  in 

Defendanta.  ^   _       ,\ 
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my  chronometeTj  No.  22,  which  his  clerk  will  explain 
tbe  reason  for  doing.     It  will  remain  in  your  hands,  as 
his  property,  until  the  arrangement  of  some  little  trans- 
actions between  us ;  therefore,  you  will  please  to  keep 
it  still  going,  as  I  shall  have  it  replaced  in  my  name 
in  a  few  days/'     This  document  had  no  stamp.     The 
Piaintiff*s  clerk  took  it  to  Messrs.  Barraud^  who  there* 
upon  agreed  to  hold  the  chronometer  for  the  Plaintiff. 
The  Plaintiff's  clerk,  with  a  view  of  vesting  the  pos- 
session in  the  Plaintiff,  afterwards  took  the  chronometer 
into  his  hands  and  re-delivered  it  to  Messrs.  Barraud. 
The  Barrauds    had    no    notice    of   the   transactions 
between  the  Defendants  and   Wilson^  until  November 
1837,  when  an  entry  was  made  in  pencil  of  the  name 
of  Capper^  opposite   the    entry  of   the   chronometer 
in  their  book^     The  jury  found  that  the  chronometer 
vas  the  property  of  the  Defendants,  but  that  Messrs. 
Barraud  had  no  notice  of  their  claim  until  after  the 
deliTery  of  the  document  of  24th  August  1837.    Under 
these  circumstances,  a  verdict  was  taken  for  the  Plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  Defendants. 
Id  JSosfn- term, 


]8S8. 

RVEVES 

V, 

Capper. 


Wilde  Seijt.  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  J)rior  title  to  the  chronometer  was  im 
the  Defendants.  rHe  also  took  three'  other  objections 
to  die  verdict :  first,  that  the  document  given  by  Wilson 
to  the  Plaintiff  had  no  stamp ;  secondly,  that  no  consi- 
deration appeared  on  tbe  face  of  it ;  thirdly,  that  there  was 
no  consideration  in  fact:  but  as  these  points  are  not 
noticed  b  the  judgment  of  the  Court,  the  argument 
npon  them  is  omitted. 

In  this  term, 


KfOjf  and  Petersdaiff^  who  shewed  cause,  contended 
that  the  transaction  between  Wilson  and  the  Defendants 
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18S8.       was  merely  a  pledge  of  the  chronometer  as  a  secaritj 

for  the  repayment  of  the  1 OOL  advanced ;  and  that,  by  re- 

^^^■■▼■B      delivering  the  instrument  to  WtboUj  the  Defendants  lo$t 
r  o^^pBK,      their  lien,  and  were  left  to  thdr  action  on  the  agreement: 

WUsorif  therefore,  being  absolute  proprietor  of  the  in* 
strument,  and  the  Defendants  having  lost  their  lien,  the 
Plaintiff  had  a  good  title  under  Wilson.  Even  if  the 
possession  of  Wilson^  during  the  voyage,  could  be 
esteemed  the  possession  of  the  Defendants,  yet,  upon 
the  re-^elivery  to  Barrauds,  after  the  voyage,  the 
Defendants  lost  their  lien.  If  Barrauds  had  ad- 
vanced money  on  the  instrument,  the  Defendants  could 
never  have  claimed  against  them,  after  allowing  the 
deposit  in  WilsotCs  name;  and  if  Wilson  could  confer 
title  on  Barrauds^  he  could  equally  confer  it  on  the 
Plaintiff.  The  Defendants  could  only  claim  a  property 
in  the  chattel  by  possession  or  under  a  deed ;  Kinloch 
V.  Craig  (a),  Reed  v.  Blades  (&),  Irons  v.  SfnaUpiece(c)y 
Jb/all  V.  BoUe  {d) ;  and  as  they  were  without  either,  the 
Plaintiff  was  entitled  to  recover. 

Wilde  and  Talfourd  Seijts.,  in  support  of  the  rule,  re- 
ferred to  Ogle  v.  Atkinson  (e),  to  shew  that  the  Barrauds 
were  justified  in  withholding  the  chronometer  from  the 
party  who  delivered  it  to  them,  if  it  was  the  property  of 
another,  and  contended  that  the  absence  of  possession 
did  not  invalidate  the  assignment  to  the  Defendants^ 
although  in  some  cases  it  might  be  evidence  on  which  a 
jury  would  have  to  say  whether  or  not  the  assignment 
was  bon&Jlde:  Martindale  v.  Booth  (g),  Beid  v.  Wih 
mot(h) ;  for  the  possession  of  Wilson  during  the  voyage 
was  the  possession  of  the  Defendants,  and  consistent  with' 


(a)  3  T.  R.  7S3.  {e)  5  Taunt.  759. 

(6)  5  Taunt.212.  (y)  SB.Sf  AdoL  498. 

(c)  2  A  4-  Aid.  551.  (h)  7  Bwgh.  577- 

(d)  1  Atk.  165. 
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tbe  agreement  between  them ;  and,  in  like  manner,  the    ~    I8S8* 
deposit  at  Barrauds,  after  the  voyage  was  over,  was  a        " 
deposit  on  behalf  of  the  Defendants,  it  being  usual  to  ^^ 

place  ship  chronometers,  in  the  interval  between  one  Cappbb. 
Toyage  and  another,  in  the  hands  of  the  maker.  There 
was  nothing,  tlierefore,  to  divest  the  property  which 
had  been  once  transferred  to  the  Defendants ;  and  as  the 
Plaintiff's  claim  was  subsequent  to  that  transfer,  the 
rule  most  be  made  absolute^  ^ 

Cur»  ado.  xndt.  I 


TiNDAL  C  J.  The  question  which  has  arisen  upon  the 
motion  for  setting  aside  the  verdict  in  this  case  appears  to 
OS  to  tnm  entirely  upon  the  legal  effect  of  the  contract 
under  which  the  chronometer  was  delivered  by  Wilson^ 
the  then  owner,  to  Messrs.  Cappers  on  the  23d  of  Decern^ 
ier  1836.  And  it  appears  to  us,  upon  the  evidence,  that 
Messrs.  Cappers  by  the  delivery  of  the  chronometer  to 
their  clerk  on  that  day,  upon  the  terms  of  the  special 
coatract  entered  into  between  Wilson  and  them,  ac- 
qaired  the  legal  property  in  the  chronometer,  to  be 
held  by  them  as  a  security  for  the  repayment  of  50/. ; 
and  that'  Wilson  had  nothing  left  in  him  but  the  rever- 
sionary property  in  the  chronometer,  to  come  into  pos- 
sessicm  after  such  repayment  had  been  made. 

The  du'onometer  was  delivered  to  Messrs.  Capper, 
aod  it  was  delivered  for  a  valuable  consideration,  and 
this  distinguishes  the  present  case  from  those,  in  which 
it  has  been  held,  that  a  verbal  gift  of  chattels,  un- 
ucompanied  with  delivery  of  possession,  passes  no 
property  to  the  donee;  Reed  v.  Blades  (a).  Irons  v. 
SmaUpieee,  (&)  Further,  the  chronometer  was  delivered 
binder  a  written  agreement;  and  although  such  agree- 
ment not  being  under  seal,  that  circumstance  becomes 

(a)  5  TauiU.  212,  (6)  2B.Sf  Aid.  551. 
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immaterial  as  to  the  question  of  property,  yet  being 
a  written  agreement,  it  proves  with  precision  and  ac- 
curacy the  object  of  the  delivery,  and  the  nature  of  the 
interest  intended  to  be  passed.  "  In  consideration  of 
your  advancing  100/.  instead  of  50/.,  I  hereby  make 
over  to  you,  as  your  property^  until  that  sum  be  repaid, 
my  chronometer,  &c.  you  allowing  me  the  use  Jbr  this 
voyage.'*  At  the  moment,  therefore,  of  the  delivery  to 
Messrs.  Copperas  clerk,  the  property  vested  in  Messrs. 
Capper  for  the  purpose  and  upon  the  condition  men- 
tioned in  the  written  agreement,  which  condition  has 
never  been  performed  by  repayment  of  the  money. 

Then  arises  the  point  upon  which  the  Plaintiff  rests 
his  claim  to  the  chronometer  under  the  subsequent 
pledge  to  him,  for  a  valuable  consideration;  namely^ 
that  the  possession  of  the  chronometer  having  been 
afterwards  parted  with  by  Messrs.  Capper,  and  restored, 
as  it  is  contended,  to  Captain  JVilson,  the  property  of 
Messrs.  Capper  in  it  was  entirely  lost,  either  on  the 
principle,  that  the  agreement  with  Messrs.  Capper  must 
be  held  fraudulent  and  void,  as  possession  did  not  ac- 
company it ;  or  upon  the  ground,  that  where  the  party 
to  whom  a  personal  chattel  is  pledged,  parts  with  the 
possession  of  it,  he  losses  all  right  to  his  pledge.  As  to 
the  first  objection  to  the  title  of  the  Defendants,  the 
want  of  possession,  under  the  agreement,  can  at  the 
utmost  amount  to  no  more  than  a  ground  of  fraud  to 
be  submitted  to  the  jury;  and  no  such  question  was 
made  at  the  trial ;  and  indeed  the  answer  to  the  objec- 
tion is  sufficiendy  obvious,  that  the  parting  with  the 
possession  followed,  and  was  consistent  with  the  very 
terms  and  provisions  of  the  agreement  itself.  And  as 
to  the  second  point,  we  agree  entirely  with  the  doctrine 
laid  down  in  Byall  v.  BoUe  (a),  that  in  the  case  of  a 
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simple  pawn  of  a  persoi^  chattel,  if  the  creditor  parts 
with  the  possession  he  loses  his  property  in  the  pledge : 
bat  we  think,  the  delivery  of  the  chronometer  to  Wilson 
under  the  terms  of  the  agreement  itself  was  not  a  part- 
ing with  the  possession,  but  that  the  possession  of  Cap- 
tain WSson  was  still  the  possession  of  Messrs.  Capper. 
The  terms  of  the  agreement  were,  that  "  they  would 
allow  him  the  use  of  it  for  the  voyage : ''  words  that 
gave  him  no  interest  in  the  chronometer,  but  only  a 
licence  or  permission  to  use  it,  for  a  limited  time,  whilst 
be  continued  as  their  servant,  and  employed  it  for  the 
paqx)se  of  navigating  their  ship.  During  the  con- 
tinuance of  the  voyage,  and  when  the  voyage  ter- 
nunated,  the  possession  of  Captain  Wilson  was  the 
possession  of  Messrs.  Capper;  just  as  the  possession  of 
plate  by  a  butler  is  the  possession  of  the  master ;  and 
the  delivery  over  to  the  Plaintiff  was,  as  between  Cap- 
tain Wilson  and  the  Defendants  a  wrongful  act,  just  as 
the  delivery  over  of  the  plate  by  the  butler  to  a  stranger 
«ouId  have  been;  and  could  give  no  more  right  to  the 
Ittilee  than  Captain  Wilson  had  himself.  We  therefore 
think  the  property  belonged  to  the  Defendants,  and  that 
the  rule  must  be  made  absolute  for  entering  the  verdict 
for  the  Defendants. 

Rule  absolute.i 
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Stone  and  Others  v.  Compton. 


Plaintiffs  ad. 
yanced  2600/. 
to  C.  upon 
the  security 
of  an  inden- 
ture of  mort- 
gage executed 
by  C,  and  a 
promissory    • 
note  for 
2600/.,  in 
-which  De- 
fendant 
joined  as  a 
surety :  at 
the  time  of 
the  advance, 
C.  owed 
Plaintiffs 
800/.,  which 
was  deducted 
from  the 
2600/.,  but 
the  recital  of 
the  mortgage 
deed,  which 
was  read  by 
Plaintiffs' 
agent,  in  the 
presence  of 
Defendant, 
stated,  un- 
truly, that 
the  800/.  had 
been  paid : 
Held,  that 
this  was  a 
fraud  in  law, 
which  re- 
leased De« 
fendant  from 
his  liability 
on  the  pro- 
missory note. 


fClJjb^/" 


^HE  declaration  contained  two  counts ;  the  first  on 
a  promissory  note,  dated  the  25th  of  'November 
1831,  whereby  the  Defendant  promised  to  pay  to  the 
Plaintiff  and  John  Martin^  since  deceased,  or  order,  on 
the  22d  of  Naoember  1832,  26002.,  with  interest,  and  to 
pay  the  interest  half-yearly.  Tlie  second  count  was 
upon  an  account  stated. 

The  Defendant  pleaded, 

First,  —  as  to  the  first  count,  —  that  he  was  induced 
to  make  the  promissory  note,  and  the  same  was  ob- 
tained from  him  by  the  firaud,  covin,  and  misrepresent- 
ation of  the  Plaintifis,  and  J.  Martin^  and  others  m 
collusion  with  him. 

Secondly,  —  to  the  first  count,  —  except  as  to 
1671/.  8&,  parcel  of  the  moneys  in  that  count  men- 
tioned, and  the  interest  upon  that  sum,  —  that  before 
and  at  the  titne  of  the  making  of  the  note,  certain  per- 
sons, to  wit,  Leonard  Streat  Coxe  and  George  CAambersj 
were  desirous  of  borrowing  of  the  Plaintifis  and  J. 
Martin  a  large  sum,  to  wit,  2600/. ;  and  the  Plaintifis 
and  J.  Martin  proposed  to  lend  the  same  upon  certain 
securities  being  given  them'  fiftr  the  repayment  thereof, 
with  interest,  and,  amongst  other  securities,  upon  the 
security  of  the  said  note  in  the  first  count  mentioned, 
to  be  therefore  made  and  signed  by  the  Defendant,  as 
surety  of  and  for  L.  5.  Coxe  and  G.  Chambers  in  that 
behalf;  and  thereupon  the  said  note  was  made  by  the 
Defendant  as  surety  of  and  for  L.  5.  Coxe  and  G.  Cham' 
bers,  and  as  a  security  for  the  repayment  of  such  sum, 
not  exceeding  2600/.  as  should  be  then,  viz.  at  the 
time  of  the  making  the  note  and  giving  such  other 


4a/ 


T'fd 


/ 


2  VICTORIA. 


148 


securities,  lent  and  advanced  by  the  Plaintiffs  and  J. 
Martin  to  L.  S.  Coxe  and  G.  Chambers^  with  interest, 

r 

and  apon  the  terms  and  faith  that  the  Plaintiffs  and 
J*  Martin  should  and  would,  upon  the  note  being  made, 
and  the  securities  being  given  and  executed,  advance 
and  lend  to  I^  S.  Coxe  and  G.  Chambers  such  sum  of 
26002. ;  sad  that  the  Defendant  should  not  be  liable  on 
the  note  except  for  such  sum  as  the  Plaintiffs  and 
(7.  Martin  should  then  lend  and  advance  to  L.  &  Coxe 
and  6.  Chambers  on  the  said  securities ;  and  the  De- 
fendant then  made  the[said  note  upon  the  said  terms,  and 
not  otherwise,  or  upon  any  other  consideration.  The 
Defendant  then  averred  that  all  the  said  securities,  in- 
cluding the  note,  were  then  made,  executed,  and  de« 
livered  to  the  Plaintiffs  and  Jl  Martin^  upon  the  terms 
aforesaid ;  and  the  Plainti£&  and  J.  Martin  then  re- 
ceived the  note  upon  the  terms  and  considerations 
aforesaid;  and  that  there  never  was  any  other  consider- 
ation for  making  the  note.  That  at  the  time  and  upon 
the  making  and  executing  and  delivery  to  the  Plaintifis 
and  J.  Martin  of  the  said  securities,  including  the  note, 
they  advanced  and  lent  to  L.  S.  Coxe  and  G.  Cumbers 
a  mach  less  sum  of  money  than  2600/.,  to  wit,  1671/.  8s., 
and  no  more,  and  forbore  then  to  lend  or  advance  to 
L  &  Coxe  and  G.  Martin  any  further  part  of  2600/. 
without  the  Defendant's  knowledge  or  consent;  and 
that  there  never  was  any  consideration  for  the  payment 
of  the  note,  or  any  part  of  the  amount  thereof,  except 
as  to  the  1671/.  85.,  with  interest  thereon;  and  the 
Phunti&  did  not,  at  the  time  of  the  commencement  of 
this  action,  hold  the  note  for  or  upon  any  consideration 
except  as  to  the  1671/.  85.,  parcel,  &c.,  and  interest 
thereon. 

Thirdly,  —  as  to  the  first  count,  —  That  the  Defend- 
ant made  the  promissory  note  in  that  count  mentioned, 
»  security  for  certain  persons,  to  wit,  L.  &  Coxe  and 
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G.  Chambers^  and  in  order  to  secure  moneys  to  be  pud 
by  them  to  the  Plaintiffs  and  J.  Martin ;  that  after 
the  death  of  J.  Martin^  and  before  the  commencement 
of  this  suit,  L,  S.  Coxe  and  G.  Chambers  paid  and  satis- 
fied moneys  to  the  amount  of  all  moneys  in  the  note 
mentioned)  together  with  all  interest  due  thereon ;  and 
that  the  Plaintiffs  received  the  same  in  full  satisfaction 
and  discharge  of  the  cause  of  action  in  the  first  count 
mentioned. 

Fourthly,  —  as  to  932/.  1  Is.  3^.,  parcel  of  the  moneys 
in  the  first  count  mentioned,  —  That  before  and  at  the 
time  of  the  making  the  note  in  the  declaration  mentioned, 
Z.  5.  Coxe  and  G.  Charnbers  were  co-partners  in  trade, 
and  that  the  Defendant  made  the  promissory  note  as 
surety  of  and  for  L.  S.  Coxe  and  G.  Chambers  ;  and  the 
Plaintii&  and  J.  Martin,  since  deceased,  then  accepted 
and  received  the  same  as  a  collateral  security  for  the 
repayment  of  a  large  sum,  to  wit,  2600/.,  to  be  lent  and 
advanced  by  the  Plaintifis  and  J.  Martin^  since  deceased, 
to  L.  S.  Coxe  and  G.  Chambers,  and  not  upon  any  other 
consideration ;  and  the  Defendant  made  the  note  upon 
the  terms  that  in  case  the  Plaintifis  and  c7.  Martin^  or 
any  or  either  of  them,  should,  by  virtue  of  the  deed 
hereinafter  mentioned,  sell  the  tenements  and  policies 
hereinafter  mentioned,  the  Defendant  should  be  relieved 
from  liability  on  the  note  to  the  extent  of  the  moneys 
which,  on  such  sale,  should  be  received  by  them,  or  any 
or  either  of  them,  in  satisfaction  of  the  amount  of  the 
note,  or  any  part  thereof,  so  iar  as  the  same  might 
extend  arid  be  applicable  to  the  note :    the   Defend- 
ant then  averred  that,   before    the    making  of  the 
note,  L,  &  Coxe  and  G.  Chambers  had  applied  to  and 
requested  the  Plaintiffs  and  J.  Martin,  since  deceased, 
to  lend  and  advance  to  them,  and  the  Plaintifis  and 
fj.  Martin  then  agreed  to  lend  them  26002.  upon  the 
security  not  only  of  the  said  note,  but  also  upon  tlie; 
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secori^and  on  the  terms  and  conditions  mentioned  and 
set  forth  in  a  certain  indenture;  (setting  forth  an  indenture 
bv  which  Ciu^  and  Chambers  mortgaged  certain  leaseholds 
and  hereditaments,  and  assigned  certain  policies  of  insur- 
ance to  the  Plaintifl&  to  secure  the  said  sum  of  2600/.). 
That  afterwards,  to  wit,  on  &c.,  default  was  made  in 
payment  of  the  2600/.  mentioned  in  the  indenture,  and 
being  the  sum  for  securing  which  the  note  was  given ; 
and  thereupon  the  Plaintiffs  according  to  their  rights 
respectively  in  that  behalf,  afterwards,  and  after  the 
death  of  J.  Martin^  and  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  under  and  by  virtue 
of  the  said  indenture,  and  of  the  powers  thereby 
given,  sold  and  disposed  of  the  said  leaseholds  and 
hereditaments,  and  the  several  instruments  or  policies 
of  insurance,  and  other  the  premises  mentioned  in 
the  indenture  in  that  behalf,  and  being  such  securi- 
ties as  aforesaid,  and  which  they  were  so  authorised  to 
sell  respectively,  at  and  for  divers  moneys,  to  wit,  to  the 
amoont  of  2000/. ;  and  that  after  deducting  and  retain- 
ing to  and  for  themselves  the  Plaintiffs  respectively,  all 
sQch  several  costs,  charges,  and  expenses,  and  moneys 
^  were  in  the  first  place  to  be  deducted  and  retained, 
and  could  lawfully  be  deducted  and  retained  by  virtue 
of  the  indenture  in  that  behalf,  there  then  remained  and 
vas  in  the  hands  of  the  Plaintiffs,  and  they  then  held 
and  retained  to  their  own  use  and  benefit  as  the  balance 
of  2000/!.,  being  the  proceeds  of  the  several  securities,  a 
large  sum,  to  wit,  932/.  1  \s»  3J.,  for  and  on  account,  and 
ia  satisfaction  and  discharge  of  the  said  932/.  1 1^.  Sd. 
parcel  8cc,  and  the  cause  of  action  in  respect  thereof, 
^  snch  last-mentioned  sum  thereby  then  became  and 
Tas  sausfied  and  discharged ;  and  the  Plaintiffs  from 
ienceforth  hitherto  had  held  the  said  note  without 
valae  or  consideration  as  to  the  last-mentioned  sum. 
Rfthly,  as  to  the  last  count,  non  assumpsit 
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The  Plaintifis  by  their  replication  traversed  the  fraod 
in  the  first  plea;  replied  de  injuri&  to  the  second;  tra- 
versed the  payment  in  the  third;  the  sale  of  the  mort- 
gaged property  in  the  fourth, — averring  that  the  Flaintifi 
did  not  sell  or  dispose  of,  or  cause  to  be  sold  or  disposed 
of,  the  hereditaments,  instruments,  or  policies  and  pre- 
mises in  the  indenture;  and  joined  issue  on  the  last 

A  verdict  was  taken  for  the  Plaintiff  for  3000^ 
subject  to  the  opinioYi  of  the  Court  on  a  special  case; 
which  stated  that 

The  Plaintiffs  were  bankers  in  Londortj  and  the  De- 
fendant a  general  merchant  residing  in  the  same  place. 

For  a  considerable  period,  previously  to  the  jear 
1825,  Messrs.  Coxe  and  Chambers^  who  carried  on  busi* 
ness  in  partnership,  had  a  banking  account  with  the 
predecessors  of  the  Plaintiffs  in  their  banking  finur 
which  banking  account  was  continued  with  the  Plain- 
ti£&,  until  the  bankruptcy  of  Coxe  and  Chambers^  as 
hereinafter  mentioned. 

Mr.  Coxe^  one  of  the  partners  in  the  house  of  Cm 
and  Chambers^  also  kept  with  the  Plaintiffs  a  private  and 
separate  banking  account  for  himself  individually,  which 
account  was  closed  on  the  24th  oi  February  1830. 

In  1825,  John  Martin^  since  deceased,  and  the  Piain-i 

» 

tA&  George  Stone  and  Henry  Stone^  who  then  composed| 
the  banking  firm,  lent  to  Mr.  Coxe^  on  his  private  ac^ 
count,  the  sum  of  8002,  as  a  specific  loan  on  the  security 
of  an  assignment  of  a  policy  on  his  own  life,  efiected  in 
the  Equitable  Assurance  Company,  for  1500/.  in  1809. 
In  the  beginning  of  the  year  1880,  and  before  the 
24th  of  February^  the  Plaintiffs*  firm  allowed  Mr.  Orfl 
to  receive  from  the  Equitable  Assurance  0£5ce  the  suni 
of  714/.,  being  the  consideration  for  the  sale  of  certain 
additions  or  accumulations  upon  the  before-mentioned 
policy  of  insurance,  which  would  have  become  payable 
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it  the  death  of  Mr.  Coxe,  — -  upon  the  understanding 
that  he  was  thereout  to  pay  to  them  the  sum  of  300/. 
in  part  discharge  of  the  debt  of  800/.,  which  he  ac« 
cordiogly  did,  and  which  reduced  his  debt  to  500/. 

Between  April  1825,  and  November  1831,  the  Plain- 
tiff J.  Martin^  then  J.  Martin  the  younger,  6.  &(me 
the  younger,  and  James  Martin^  had  been  partners  in 
the  bank;  and  on  the  24th  oi  June  1830,  the  Plaintiffs' 
firm  lent  to  Mr.  Coxe  a  further  sum  of  100/.,  making, 
with  the  former  balance  of  500/.,  600/.,  due  on  his  own 
pmrate  acoonnt :  the  interest  upon  that  loan  was  paid 
on  or  about  Christmas  in  every  year,  up  to  Christmas 
1830. 

In  1831,  Messrs.  Coxe  and  Chambers^  having  occasion 
for  a  kxm  on  their  partnership  account,  entered  into 
a  negotiation  with  the  Plamtiffs'  firm,  in  order  to 
obtam  it  Pending  that  negotiation,  and  before  any 
definite  agreement  between  the  Plaintifis'  firm  and  Coxe 
ud  Ckambers  was  come  to,  viz.  on  the  llth  Nooember 
1831,  the  Plaintifly  firm  advanced  to  Coxe  and  Cham" 
hm  SOOJL  as  a  specific  loan,  which  loan  was  on  that  day 
c&rried  to  the  credit  of  Coxe  and  Chambers  in  their 
general  banking  account 

On  the  16th  of  the  same  month,  it  was  agreed  be- 
tireen  the  Plaintifis  and  Coxe  and  Chambers^  through 
tbe  medium  of  Coxe^  but  without  the  knowledge  or 
privity  of  the  Defendant,  who  had  not  been  applied 
to  to  become  surety,  —  that  the  Plaintiff'  firm  should 
nttke  a  loan  to  Coxe  and  Chambers  of  the  sum  of  2600/., 
and  that  the  Flaintiffi'  firm  should  thereout  deduct  or 
be  repaid  the  600/.  due  firom  Mr.  Coxe  on  his  private 
vcoont,  and  secured  as  before  mentioned,  and  the 
ioterest  thereon,  amounting  together  to  627/.  lOs.  S(L^ 
and  also  the  300/.  and  interest  advanced  to  Coxe  and 
t^^^anicn  on  the  llth  of  the  same  November  ;  and  that 
^i^ereopon  the  policy  of  insurance  for  1500/.,  which  had 
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been  given  as  a  security  for  800/.,  should  be 'transferred 
or  stand  as  a  security  for  the  said  sum  of  26002.,  which 
was  to  be  further  secured  by  an  assignment  to  the 
Plaintiffs'  firm  of  certain  leasehold  premises,  the  pro- 
perty of  Mr.  Edward  Chambers^  the  fiither  of  George 
Chambers^  and  of  a  certain  policy  effected  in  the  Eqfd- 
table  Assurance  Company  for  500/.,  on  the  life  of  the 
said  G.  Chambers  ;  and  also  by  a  joint  and  several  pro- 
missory note  of  some  other  persons  who  were  to  be 
afterwards  named  by  Coxe  and  Chambers^  and  to  be  ap- 
proved of  by  the  Plaintiffs ;  and  subsequently,  bat 
before  the'  25th  of  the  same  Novembery  the  Defendant 
and  Edward  Ckambas  were  accordingly  proposed  as 
sureties,  and  were  approved  of  by  the  Plaintiffs. 

An  indenture  by  way  of  mortgage,  bearing  date  the 
25th  November  1831,  was  made  between  Edward  Cham- 
bersy  as  therein  described,  of  the  first  part ;  G.  Oiam-, 
bersy  of  the  second  part ;  L.  5.  Coxe,  of  the  third  part; 
and  the  PlaintiSs'  firm,  of  the  fourth  part ;  and  was 
executed  by  E.  ChamberSj  G.  Chambers^  and  L.  &  Coxc^ 
in  conformity  with  the  above  agreement,  the  deed 
reciting,  among  other  things,  that  the  entire  interest  in 
the  1500/.  policy  was  available  for  the  purposes  of  that 
security,  the  800/.  formerly  borrowed  on  it  by  Coxe 
having  been  repaid  to  the  Plaintiffs,  but  not  disclosing 
the  arrangement  made'  as  to  the  application  of  the 
2600/.,  or  the  deduction  that  was  to  be  made  from  it  in 
respect  of  previous  debts.  The  deed  was  executed  by 
the  parties  who  signed  it  on  the  day  it  bore  date,  at  the 
office  of  the  solicitors  for  the  Plaintiffs'  firm,  and  was 
read  over  in  the  presence  of  the  Defendant  and  Messrs. 
Coxe  and  Chambers. 

At  the  same  time  the  note  upon  which  this  action 
was  brought  was  made  and  signed  by  the  Defendant 
and  by  E.  Chambers^  of  which  the  following  is  a 
copy :  — 
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«  ^2600.  "  London^  25th  Naor.  18S1. 

"  On  the  22d  day  of  Naoember  1832,  we  jointly  and 
severally  promise  to  pay  Messrs.  Martins  and  Stone^ 
or  ordery  two  thousand  six  hundred  pounds,  with  in- 
terest, and  to  pay  the  interest  half  yearly,  for  value 
received." 

Od  the  back  of  the  note  the  following  memorandum 
was  written,  at  the  time  it  was  made,  and  before  it  was 
executed,  and  read  over  to  the  Defendant :  —  "  The 
within  sam  of  2S00U  is  the  same  sum  of  money  as  is 
mentioned  in  an  indenture  dated  the  25th  Naoember 
1831,  and  made  between  E.  Chambers^  of  the  first  part ; 
George  Chambers^  of  the  second  part ;  L.  S.  Coxe^  of 
the  third  part ;  and  Messrs.  Martin  and  Stone^  of  the 
ibarth  part" 

The  Defendant  was  surety  in  the  note  for  Messrs. 
Coxe  and  Chambers^  and  became  so  at  their  request, 
made  through  G.  Chambersy  who  communicated  to  him 
tbat  the  Plaintiffs  were  to  lend  to  the  firm  of  Coxe  and 
Otixmbers  2600/. ;  but  did  not  then,  or  at  any  other 
time,  until  long  after  the  securities  were  executed,  com- 
municate the  arrangement  and  agreement  between  the 
Baintifis  and  Coxe  and  Chambers^  or  that  there  was 
any  arrangement  or  agreement  amongst  the  parties, 
farther  than  that  the  Plaintiffs  were  simply  to  lend  the 
sum  of  2600/.  to  Coxe  and  Chambers. 

Before  the  Defendant  signed  the  promissory  note, 
the  recitals  of  1;he  deed  were  read  over  to  him ;  but  the 
Plaintiff  did  not,  nor  did  their  solicitor^  nor  did  Cor^ 
or  Chambers,  inform  the  Defendant  before  he  signed 
sQch  note,  that  any  agreement  existed  respecting  the 
a{>pIication  of  the  sum  of  2600/.,  or  of  the  deduction  to 
be  made  thereout;  or  that  Coxe  and  Chambers^  or 
cither  of  them,  were  indebted  to  the  Plaintiffs :  or  that 
tbere  had  been  any  bonus  received  on  the  policy  of 
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insurance.  Nor  did  the  Defendant  then  or  at  any  other 
time  make  any  inquiries  of  the  Plaintifis,  or  of  dieir 
solicitori  or  of  Coxe  and  CAamberSj  as  to  the  state  of 
the  accounts  between  the  Plaintifis  and  Coxe  and  Ckcmh 
bers^  or  either  of  them,  or  as  to  the  intended  implication 
of  the  loan,  or  as  to  any  bonus  haying  been  recdved 
upon  the  policy  of  insurance. 

Coxe  and  Chambers  had  on  the  said  25th  of  November 
a  small  sum  to  their  credit  in  their  banking  account  witii 
the  Plaintiffs,  and  they  did  not  overdraw  that  sum  until 
the  29th  of  November ^  when  they  drew  various  checks, 
amounting  together  to  a  sum  considerably  more  than 
the  balance  of  their  banking  account ;  and  on  the  same 
29th  of  November,  the  Plaintiffs'  firm  credited  Coxe  and 
Chambers  in  their  general  banking  account,  and  in  their 
pass-book,  as  follows :  —  Cr.  29th  November,  cash  lent, 
2600/.  —  Dr.  1831.  November  29th.  By  sundry  loans 
and  interest,  928/.  125. ;  five  days'  interest  allowed  on 
2600/.,  1/.  Ss.  6 A" 

This  sum  of  928/.  125.  was  the  amount  of  the  different 
loans  above  mentioned,  and  the  interest  due  thereon; 
and  the  accounts  were  afterwards  continued  between  the 
parties  in  the  same  pass-book  and  general  account 

In  January  1832  John  Martin  died. 

Coxe  and  Chambers  paid  the  Plaintiffs'  firm  the  in- 
terest on  the  2600/.  annually  from  the  time  of  the  ad- 
vance till  Christmas  1834,  the  amount  of  such  interest 
having  been  from  time  to  time  charged  and  allowed  in 
the  accounts  between  Coxe  and  Chambers  and  the 
Plaintiffi,  and  stated  in  the  usual  pass-'book. 

In  Jtdy  1835  Coxe  and  Chambers  stopped  payment, 
and  soon  afterwards  became  bankrupts. 

On  or  about  the  28th  of  July  in  that  year,  the  Plain- 
tiSs  notified  such  stoppage  to  the  Defendant,  and 
minded  him  of  his  liability  on  his  note. 
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After  the  bankruptcy  of  Caxe  and  Chambers^  their  as- 
signees sold,  by  public  auction,  the  two  before-mentioned 
pdides,  which  produced  the  sum  of  87l2>,  viz.  the 
pdicy  for  500/.  produced  the  sum  of  S6/.,  and  the  policy 
for  15002.  produced  885/.|  which  the  Plaintiffs  received : 
the  Raintiffi  subsequently  sold  the  leasehold  premises . 
which  had  been  mortgaged  to  them,  by  private  contract, 
for  the  sum  of  d7M« ;  and  they  also  received  a  dividend 
Qoder  the  bankruptcy  of  Coxe  and  Chambers  on  the  debt 
of  26001,  of  SQ^  7s.  They  gave  the  Defendant  notice 
of  such  intended  sales,  and  also  of  the  sums  which  were 
realised. 

The  sums  still  due  to  the  Plaintiff  on  the  note 
amounted  to  IMOL  lOs.  *ld.  with  interest,  to  recover 
which  this  action  was  brought. 

The  Court  were  to  be  at  libertv  to  draw  any  inference 
which  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  was,  — 

Whether  the  Plaintiffs  were  entitled  to  recover  any 
and  what  sum ;  and  the  verdict  was  to  be  entered  on 
the  separate  issues  for  Plaintiffs  or  Defendant  accord- 
ingly, or  a  nonsuit  might  be  entered,  as  the  Court  should 
direct 
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The  case  was  argued  by  Wilde  Seijt.  for  the  Plaintifis, 
and  Sir  FF.  fT.  Follett  for  the  Defendant. 

It  will  be  convenient  to  begin  with  the  argument  for 
the  Defendant 

It  was  contended  that  if  the  situation  of  the  surety 
be,  by  the  act  of  the  creditor,  materially  varied  from 
vhat  he  was  led  to  expect  upon  entering  into  the  se- 
cnritj,  he  is  absolved  from  his  engagement  whether  the 
altered  circumstances  occasion  a  detriment  to  him  or 
Dot;  for  his  engagement  is  entered  into  upon  the  repre- 
sentations made  to  him,  and  if  in  those  representations 
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there  be  falsehood  or  concealment,  a  fraud  in  law  has 
been  committed  which  avoids  the  security. 

In  Peacock  v.  Bishop  {a\  it  was  agreed  between  the 
vendors  and  vendee  of  goods  that  the  latter  should  pay 
10&  per  ton  beyond  the  market  price,  which  sum  was 
to  be  applied  in  liquidation  of  an  old  debt  due  to 
one  of  the  vendors.  The  payment  of  the  goods  was 
guaranteed  by  a  third  person,  but  the  bargain  between 
the  parties  was  not  communicated  to  the  surety ;  and 
it  was  held  that  that  was  a  fraud  on  the  surety,  and 
rendered  the  guaranty  void.  Bayley  J.  said,  '^  It  is  the 
duty  of  a  party,  taking  a  guaranty,  to  put  the  surety  in 
possession  of  all  the  facts  likely  to  affect  the  degree  of 
his  responsibility ;  and  if  he  neglect  to  do  so^  it  is  at  his 
peril."  —  "  Where  by  a  composition  deed  the  creditors 
agree  to  take  a  certain  sum  in  full  discharge  of  their  re- 
spective debts,  a  secret  agreement,  by  which  the  debtor 
stipulates  with  one  of  the  creditors  to  pay  him  a  larger 
sum,  is  void,  upon  the  ground  that  that  agreement  is  a 
fraud  upon  the  rest  of  the  creditors.  So  that  a  contract 
which  is  a  fraud  upon  a  third  person  may,  on  that  account, 
be  void  as  between  the  parties  to  it.  Here  the  contract 
to  guarantee  is  void,  because  a  fact  materially  affecting 
the  nature  of  the  obligation  created  by  the  contract  was 
not  communicated  to  the  surety."  Holroyd  J.  **  The 
contract  of  the  surety  is  not  binding  upon  him,  by  Reason 
of  the  Plaintiff  not  having  communicated  to  the  surety 
a  secret  bargain  previously  made  by  him  with  the  vendee 
of  the  goods.  The  effect  of  that  bargain  was  to  divert 
a  portion  of  the  funds  of  the  vendee  from  being  applied 
to  discharge  the  debt  which  he  was  about  to  contract 
with  the  Plaiutifis,  and  to  render  the  vendee  less  able 
to  pay  for  the  iron  supplied  to  him."  —  «  The  Plaintiff 
and  Defendant  therefore  were  not  on  equal  terms.   The 
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bnnsri  with  the  knowledge  of  a  fact  which  necessarily 
most  have  the  effect  of  increasing  the  responsibility  of 
the  surety,  without  communicating  the  fact  to  him, 
suffers  him  to  give  the  guaranty.  That  was  a  fraud 
upon  the  Defendant,  and  vitiates  the  contract."  Little- 
dale  J.  ^'  I  think  that  a  surety  ought  to  be  acquainted 
with  the  whole  contract  entered  into  with  his  principal.'* 
Jachon  v.  Duchaire  {a\  Mayhem  y.  Crickett  (6),  and 
G^  V.  Hertel(c)  proceeded  on  the  same  principle.  See 
Harriunis  Lidex,  885.  Here,  the  Defendant  was  led  to 
suppose  that  the  whole  of  the  2600/.  would  be  applied 
to  the  use  of  the  firm  of  Coxe  and  Chambers;  he  was 
not  apprised  of  the  deduction  of  900/.  for  a  previous 
debt:  to  that  extent,  and  at  all  events  to  the  extent  of 
the  600/.  (part  of  the  900/.)  which  was  deducted  for  the 
private  debt  of  Coxe^  the  firm  was  less  able  to  meet  the 
demands  of  their  creditors  than  the  surety  had  reason 
to  expect  He  was  also  deceived  as  to  the  value  of  the 
1500/.  policy  assigned  to  the  Plaintiffs  as  a  collateral 
security.  The  deed  o(  November  18S5,  reciting  that  the 
SOO^  lent  to  Coxe  on  the  security  of  that  policy  had 
been  repaid,  the  surety  was  led  to  suppose  that  the 
entire  policy,  with  all  its  accumulations,  would  be  avail- 
able to  the  Plain tifis  in  reduction  of  any  demand  against 
the  surety :  whereas  the  Plaintiff  held  the  policy  minus 
the  ionics  of  714/.  which  had  been  paid  to  Coxe.  The 
D«ieodant,  therefore,  having  been  kept  in  ignorance  as 
to  the  real  amount  of  the  loan  to  Coxe  and  Chambers^  and 
having  been  misled  as  to  the  value  of  the  security  in  die 
Plaintiffi'  bands,  there  was  fraud  in  law  sufficient  to 
establish  the  first  plea,  and  avoid  the  promissory  note. 
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For  the  Plaintiffs  it  was  argued,  that  the  question 
opoo  this  record  was,   not  as  to  the  incidents  of  a 


(fl)  3  T.  R.  551. 
{h)  2  Swamt.  19S. 


(c)  8  TauiU.  208. 


154 


MICHAELMAB  TERM, 


1838. 
Stoke 

COMPTON. 


guaranty,  but  whether  the  Defendant  had  been  induced 
to  give  a  promissory  note  by  fraud,  and  whether  there 
was  a  failure  of  consideration.     It  was  not  necessary  for 
the  Plainti£&  to  contest  the  principle  contended  for  <m 
the  part  of  the  Defendant  in  respect  of  gnaranties :  for 
it  is  true,  that  where  a  party  enters  into  a  spedsl 
guaranty,  the  limitations  attached  to  such  an  instmment 
must  be  attended  to ;  but  where  he  becomes  surety  by 
a  promissory  note,  he  is  generally  liable  if  there  be  no 
fraud  or  failure  of  consideration :  the  form  of  the  in* 
strument  is  a  substantial  part  of  the  contract:  there 
must  be  bonajldes,  but  no  communication  of  the  cir- 
cumstances attending  the  transaction  is  necessary^  as  ia 
the  case  of  a  guaranty  or  policy  of  insurance^  where 
the  underwriter  has  no  means  of  obtaining  a  knowledge 
of  the  risk  except  what  he  is  told  by  the  assured  :  thus, 
in  Norris   v.  Nichols  {a);  the  defendant  gave   a  pro- 
missory note,  payable  to  R.  Johnston  —  for  which  the 
defendant  had  received  no  consideration  —  as  a  security 
for  goods  to  be  sold  to  Johnston  on  credit;  and  Johnston 
indorsed  the  note  oyer  to  the  creditors.    Johnston  after- 
wards executed  a  deed  of  composition  with  the  cre- 
ditors, by  which  he  undertook  to  pay  his  debt  to  them 
by  instalments,  and  it  was  stipulated  that  they  should 
not  be  preyented  by  that  arrangement  from  suing  on 
any  securities  which  they  held,  and  that  on  any  default 
of  paying  the  instalments,  the  deed  should  be  void :  it 
was  held,  that  the  delay  granted  to  Johnston  by  that 
agreement  did  not  discharge  the  defendant.     And  Lord 
Tenterden  said,  ^*  Deeds  of  this  kind  are  very  common, 
and  it  is  very  usual  to  insert  clauses  like  the  present, 
reserving  the  remedy  against  sureties.     If  we  were  to 
hold  that,  notwithstanding  such  a  proviso,  the  liability 
of  a  person  in  the  situation  of  this  defendant  was  gone. 
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it  migfat  prevent  such  deeds  from  being  entered  into, 
vbich  would  often  be  against  the  interests  of  all  parties. 
Id  other  respects  I  think  there  is  no  material  difierence 
between  this  case  and  Tenhan  v.  PococW*  The  same 
principle  was  acted  on  in  Price  y.  Edmunds  (a)^  Bank 
(jf  bdand  v«  Beresford  {b\  and  Free  v.  Hawkins,  (c) 
Glyn  V.  Hertel  only  decided  that  the  exchange  of  one 
promisiory  note  for  another  is  not  a  new  advance  of 
money.  Then,  here,  there  was  no  fraud  either  in  fact 
or  in  law;  for  it  was  not  necessary  to  communicate  to 
die  Defendant  the  manner  in  which  the  2600/.  was  dis- 
tribated  among  the  borrowers,  and  it  did  not  lessen 
their  solvency  that  a  portion  of  the  sum  was  applied 
to  the  disdiarge  of  a  debt  due  to  the  lender :  eventually 
that  debt  must  have  been  discharged,  and  it  was  im- 
material whether  out  of  the  2600/.,  or  from  any  other 
source.  As  to  the  policy  of  insurance,  the  Defendant 
bemg  no  party  to  the  deed,  could  not  take  advantage 
of  any  misrecital :  the  deed  was  only  read  in  his  pre- 
KDce  to  shew  the  form  in  which  the  loan  was  to  be 
e&ted:  but  it  would  occasion  interminable  embarrass* 
ment  m  the  commercial  world,  if  upon  every  advance 
of  money  upon  the  security  of  a  promissory  note,  the 
isaker  should  be  allowed  to  enter  into  collateral  trans- 
actions, and  traverse  the  allegations  in  a  deed  in  which 
he  had  no  concern.  The  effect  of  the  Defendant's  ob- 
jection would  be  to  write  into  a  note  which  creates  a 
general  liability,  limitations  and  restrictions  which  were 
sever  intended  by  the  parties. 

Cur.  ado.  vult. 

TiUDAL  C.  J.     The  main  question  in  this  case,  and 
vhidi  arises  upon  tfa^  first  plea  to  the  count  upon  the 
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1833.        promissory  note,  is  this,  whether  the  promissory  note 

was  obtained  from  the  Defendant  under  circumstances 

Stoke        which  are  deemed  in  law  to  amount  to  covin  (for  there 
CoMPToK.     ^^  "^  suggestion  whatever  of  any  intentional  fraud  or 
misrepresentation  on  the  part  of  the  Plainti£&  person- 
ally), so  as  thereby  to  avoid  the  validity  of  the  security 
in  the  hands  of  the  Plaintiffs. 

The  promissory  note  having  been  given  by  the  De- 
fendant as  a  security  for  the  debt  of  Messrs.  QM:e  and 
Chambers^  and  the  note  still  remaining  in  the  hands  of 
the  Plaintiffs,*  the  original  payees,  the  consideration 
upon  which  it  was  given  to  them,  and  the  several  cir- 
cumstances under  which  the  Defendant  was  induced  to 
enter  into  it,  are  the  subject  of  inquiry  and  investigation 
^  in  the  present  action.    And  with  respect  to  the  nature 

of  such  inquiry,  and  its  bearing  and  effect  on  the 
validity  of  the  instrument,  we  cannot  see  any  sound 
legal  distinction  arising  from  the  form  of  the  security 
itself,  that  is,  whether  such  security  is  taken  in  the  form 
of  a  promissory  note,  or  as  an  ordinary  guaranty  for 
the  payment  of  the  debt  of  a  third  person.  For  the 
liability  of  the  maker  of  the  note,  and  of  the  guarantor, 
depends  precisely  on  the  same  event,  namely,  the  de- 
iault  of  the  principal  debtor  to  make  good  his  pay- 
ment ;'  and  the  extent  of  the  surety's  liability  is  pre- 
cisely the  same  on  either  instrument;  so  that  there 
seems  no  reason,  and  no  authority  has  been  cited  to  the 
effect,  that  the  validity  of  the  two  instruments  should 
not  stand  upon  precisely  the  same  footing,  so  far  as 
depends  on  the  circumstances  under  which  the  same 
were  given. 

Now  the  principle  to  be  drawn  from  the  cases  to 
which  reference  has  been  made  in  tthe  course  of  argu- 
ment we  take  to  be  this ;    that  if,  with  the  knowledge 
or  assent  of  the  creditor,   any  material   part  of  the 
Ale,  £L^^Yid-^  A//1      transaction  between  the  creditor  and  his  debtor  is  mis- 
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represented  to  the  surety,  the  misrepresentation  being 
sttch,  that  but  for  the  same  having  taken  place,  either 
the  suretyship  would  not  have  been  entered  into  at  all, 
or,  being  entered  into,  the  extent  of  the  surety's  liability 
might  be  thereby  increased,  the  security  so  given  is 
void  at  law,  on  the  ground  of  fraud. 

The  question  therefore  becomes  this,  whether,  upon 
the  facts  stated  in  the  special  case,  there  appears  to  have 
been  tfj  such  misrepresentation  on  the  part  of  the 
VlamtHk? 

It  is  perfisctly  true,  as  urged  by  the  counsel  for  the 
Flaintiflfs,  that  the  agreement  between  the  Plaintiffs  and 
Coxe  and  Chambers^  under  which  the  former  were  to  be 
allowed  to  deduct  out  of  the  advance  of  the  2600/.  the 
old  debt  of  800/.,  due  from  Coxe  on  his  separate  ac- 
ooont,  was  entered  into  before  any  application  had  been 
made  to  the  Defendant  to  become  surety ;  and  also  that 
Coxe  and  Chambers  never  communicated  to  the  Defend- 
ant until  long  after  the  transaction  that  any  such 
arrangement  had  been  made,  or  indeed  any  other,  than 
that  the  Plaintiffs  were  simply  to  lend  them  2600/i :  and 
if  the  matter  had  rested  here,  no  objection,  either  on 
the  ground  of  suppression  or  misrepresentation,  could 
have  been  urged  against  the  validity  of  the  note.  The 
Plaintifis  were  not  to  be  made  responsible  for  the  com- 
munication, or  want  of  communication,  between  their 
debtor  and  the  surety,  unless  they  are  shewn  to  be 
agreeing  to  it;  and  for  any  thing  which  appears,  as  to 
this  part  of  the  transaction,  they  were  ignorant  that  a 
correct  statement  had  not  been  made  to  the  Defendant. 
But  it  appears  from  the  special  case,  that,  at  the  timb 
of  signing  the  note,  the  principal  debtors,  Coxe  and 
Chambers^  and  the  Defendant  were  at  the  office  of  the 
Plaintiffs'  attorney,  where  the  deed  of  the  25th  of  No- 
tember  was  read  over  in  their  presence :  the  case  stating 
expressly^  '<  that  before  the  Defendant  signed  the  pro- 
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1833.        promissory  note,  is  this,  whether  the  promissory  note 

was  obtained  from  the  Defendant  under  circamstances 

Stoke        which  are  deemed  in  law  to  amount  to  covin  (for  there 

CoMPTOK.      ^^  "^  suggestion  whatever  of  any  intentional  fraud  or 

misrepresentation  on  the  part  of  the  PlaintiflEs  person- 

ally),  so  as  thereby  to  avoid  the  validity  of  the  secaritj 

in  the  hands  of  the  Plaintifl^. 

The  promissory  note  having  been  ^ven  by  the  D^ 
fendant  as  a  security  for  the  debt  of  Messrs.  (foxe  and 
Chambers^  and  the  note  still  remaining  in  the  hands  of 
the  Plaintiffi,'  the  original  payees,  the  consideration 
upon  which  it  was  given  to  them,  and  the  several  cir- 
cumstances under  which  the  Defendant  was  induced  to 
enter  into  it,  are  the  subject  of  inquiry  and  investigation 
^  in  the  present  action.     And  with  respect  to  the  nature 

of  such  inquiry,  and  its  bearing  and  effect  on  the 
validity  of  the  instrument,  we  cannot  see  any  sound 
legal  distinction  arising  from  the  form  of  the  security 
itself,  that  is,  whether  such  security  is  taken  in  the  form 
of  a  promissory  note,  or  as  an  ordinary  guaranty  for 
the  payment  of  the  debt  of  a  third  person.  For  the 
liability  of  the  maker  of  the  note,  and  of  the  guarantor, 
depends  precisely  on  the  same  event,  namely,  the  de* 
iault  of  the  principal  debtor  to  make  good  his  pay- 
ment;' and  the  extent  of  the  surety's  liability  is  pre- 
cisely the  same  on  either  instrument;  so  that  there 
seems  no  reason,  and  no  authority  has  been  cited  to  the 
effect,  that  the  validity  of  the  two  instruments  should 
not  stand  upon  precisely  the  same  footing,  so  far  as 
depends  on  the  circumstances  under  which  the  same 
were  given. 

Now  the  principle  to  be  drawn  from  the  cases  to 
which  reference  has  been  made  in  tthe  course  of  argu- 
ment we  take  to  be  this ;    that  if,  with  the  knowledge 
or  assent  of  the  creditor,   any  material  part  of  the 
/9e,  £t,^^Yi^^  A/a,       transaction  between  the  creditor  and  his  debtor  is  mis- 
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lepresented  to  the  surety,  the  mbrepresentation  being 
sach,  that  but  for  the  same  haying  taken  place,  either 
the  suretyship  would  not  have  been  entered  into  at  all, 
or,  being  entered  into,  the  extent  of  the  surety's  liability 
might  be  thereby  increased,  the  security  so  given  is 
void  at  law,  on  the  ground  of  fraud. 

The  question  therefore  becomes  this,  whether,  upon 
the  fitcts  stated  in  the  special  case,  there  appears  to  have 
been  lyy  such  misrepresentation  on  the  part  of  the 

It  is  perfectly  true,  as  urged  by  the  counsel  for  the 
Habtiffs,  that  the  agreement  between  the  Plaintiffs  and 
Coie  and  CkamberSj  under  which  the  former  were  to  be 
allowed  to  deduct  out  of  the  advance  of  the  2600/.  the 
old  debt  of  800/.,  due  from  Coxe  on  his  separate  ac- 
count, was  entered  into  before  any  application  had  been 
made  to  the  Defendant  to  become  surety ;  and  also  that 
One  and  Chambers  never  communicated  to  the  Defend- 
ant until  long  after  the  transaction  that  any  such 
arrangement  had  been  made,  or  indeed  any  other,  than 
that  the  Plaintiff  were  simply  to  lend  them  2600Z. :  and 
if  die  matter  had  rested  here,  no  objection,  either  on 
the  ground  of  suppression  or  misrepresentation,  could 
hare  been  urged  against  the  validity  of  the  note.  The 
Plaintifi  were  not  to  be  made  responsible  for  the  com- 
manication,  or  want  of  communication,  between  their 
debtor  and  the  surety,  unless  they  are  shewn  to  be 
agreeing  to  it ;  and  for  any  thing  which  appears,  as  to 
diis  part  of  the  transaction,  they  were  ignorant  that  a 
correct  statement  had  not  been  made  to  the  Defendant. 
But  it  appears  from  the  special  case,  that,  at  the  timb 
ofs^mng  the  note,  the  principal  debtors,  Coxe  and 
^^^a»&frs,  and  the  Defendant  were  at  the  office  of  the 
Plaintifi*  attorney,  where  the  deed  of  the  25th  of  No- 
^mber  was  read  over  in  their  presence :  the  case  stating 
expressly,  « that  before  the  Defendant  signed  the  pro- 
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musory  note,  the  recitals  of  the  deed  were  read  over  to 
him ;"  and  that  upon  the  same  occasion,  and  before 
the  note  was  signed  by  the  Defendant,  the  memorszi- 
dum  was  indorsed  upon  the  note,  stating  that  the  sum 
mentioned  in  it  was  the  same  sum  as  that  mentioned  ia 
the  deed.  Now  we  think  the  construction,  and  the 
only  construction,  which  can  be  put  upon  the  recitals 
in  the  deed  is,  that  the  former  debt  of  800/.  due  to  the 
Plaintiffs  from  Coxe^  on  his  separate  account,  and  the 
repayment  of  which  was  secured  by  Cox(?s  policy  for 
1500/.,  had  been^  at  that  timej  paid  by  Coxe  to  ik 
Plaint^  ;  and  that  the  sum  agreed  to  be  advanced  by 
the  Plaintifis  to  Coxe  and  Chambers  upon  a  new  loan, 
was  theJvU  and  efitire  sum  of  2600/.  We  cannot  con- 
sider these  recitals  in  any  other  light  than  as  a  direct 
representation  made  to  the  Defendant  before  the  note 
was  signed,  not  indeed  personally  by  themselves,  but 
by  the  agents  of  the  Plaintiffs  employed  in  carrjing 
the  negotiation  for  the  loan  into  effect,  and  consequently 
by  whose  acts  the  Plainti£&  are  bound;  and  that 
this  representation  was  untrue  in  a  material  respect, 
namely,  that  the  private  debt  of  Coxe  had  not  been  paid 
at  the  time  of  the  execution  of  the  deed ;  and  that  the 
entire  sum  of  2600/.  was,  by  the  private  stipulation  be- 
tween the  parties,  not  to  be  advanced  to,  or  placed  to 
the  credit  of,  Coxe  and  Chambers^  but  only  the  sum  of 
2600/.  minus  the  amount  of  the  debt  due  from  Coxe  to 
the  Plaintifis. 

And  we  think  ourselves  bound,  upon  every  legal 
principle  of  reasoning,  to  assume,  that  as  the  Defendant 
was  present  when  the  recitals  of  the  deed  were  read 
over  to  him,  he  must  have  signed  the  note  with  a  full 
knowledge  and  understanding  of  the  facts  therein  stated, 
and  in  the  faith  and  confidence  that  the  statement  was 
true.  The  recitals  were  read  over  to  him  for  the  pur- 
pose of  making  him  acquainted  with  the  state  of  the 
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aocoant  between  Coxe  and  Chambers  and  the  Plaintiffs, 
and  with  the  collateral  securities  given  by  Coxe  and 
CkamberSf  which  he,  the  surety,  might,  if  it  became 
Decessary,  call  to  his  aid  and  indemnity ;  and  his  atten- 
tion must  haye  been  called  to  the  recitals  in  the  deed  by 
the  curcumstance  of  the  memorandum  indorsed  on  the 
note,  which  could  be  placed  there  for  no  other  purpose 
than  to  connect  the  note  with  the  transaction  stated  in 
the  deed. 

Hen,  as  it  spears  to  us  that  the  representation  as 
to  the  repayment  of  the  debt  due  from  Coxe^  and  the 
amount  of  the  new  loan  to  Coxe  and  Chcmiberst  was 
ontrue,  and  that  such  misrepresentation  related  to  a  &ct 
material  to  the  surety's  interest,  we  think  the  promissory 
note  is  thereby  void.  And  such  being  our  opinion  on 
this  point,  it  becomes  unnecessary  to  discuss  the  second 
objection  which  has  been  urged,  as  to  the  misrepresent- 
ation in  the  recitals  of  the  deed,  of  the  then  existing 
state  and  value  of  Cox^a  policy ;  on  which  point,  how^ 
ever,  if  it  had  been  necessary,  we  should  have  been 
ready  to  declare  our  opinion. 

We  think,  therefore,  a  nonsuit  should  be  entered. 

Judgment  of  nonsuit 
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Whereas  it  is  provided  by  the  act  of  1  &  2  Vid.  c  45. 
S.S.,  that,  after  the  1st  of  November  1838,  any  persoD 
entitled  to  be  admitted  an  attorney  of  any  of  the  superior 
Courts  of  Common  law  at  Westminster  shall,  after  being 
sworn  in  and  admitted  as  an  attorney  of  any  one  of  the 
said  Courts,  be  entitled  to  practice  in  any  other  of  the 
said  Courts,  upon  signing  the  roll  of  such  Court,  and  oot 
otherwise,  in  like  manner  as  if  he  had  been  sworn  in 
and  admitted  an  attorney  of  such  Court ;  provided  that 
no  additional  fee  besides  those  payable  under  an  act  of 
1  Vict.  c.  56.  shall  be  demanded  or  paid;  and  that  the 
fees  payable  for  such  admissions  shall  be  apportioned  in 
such  manner  as  the  Judges  of  the  said  Courts,  or  any 
eight  of  them,  shall,  by  any  rule  or  order  made  in  term 
or  vacation,  direct  and  appoint ; 

We  therefore  direct  and  appoint  that  the  fees  pay- 
able by  virtue  of  the  said  last-mentioned  act  for  the 
Judge's  fiat  be  received  in  the  first  instance   by  the 
clerk  of  the  Judge  granting  the  fiat,  and  paid  over  by 
him  to  the  clerk  of  the  Chief  Justice  or  Chief  Baron  of 
the  Court,  as  the  case  may  be ;  and  the  day  afler  each 
term,  all  the  fees  so  received  shall  be  divided  into  fifteen 
portions,  one  of  which  shall  be  paid  to  the  clerk  or 
clerks  of  each  Judge ;  and  further,  that  the  fees  payable 
by  virtue  of  the  said  act  to  the  ushers,  shall  be  received 
in  the  first  instance  by  one  of  the  ushers  of  the  Court  in 
which  the  admission  shall  take  place,  and  shall,  on  the 
day  after  each  term,  be  divided  into  three  equal   por- 
tions, one  of  which  shall  be  paid  to  the  ushers  of  each 
Court. 

[Signed  by  all  the  Judges  except  Bolland  B.]] 
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Da  VIES  %;.  Lowndes.  29,  so. 

Dec.]. 
'THIS  was  a  writ  of  right,  brought  to  recover  certain  1  •  S.  seised 

lands  in  Buckinghamshire,  which  the  demandant  ghagg^y,? 
claimed  as  heir  general,  the  tenant^  as  devisee  of  7%o-  himself^  by 
ms  James  Setty^  who  being  seised  of  lands  purchased  ^l^f ^^^^' 
by  hioiself,  by  bis  father,  and  by  his  grandfather,  de-  grandfather^ 
vised  them  to  bis  right  and  la^iofid  heir  at  layo;  (for  devised  them 
the  better  finding  out  of  whom,  he  directed  advertise-  |^^  r^^^  ^^ 
meots  to  be  published  immediately  after  his  decease,  finding  out  of 

in  some  of  the  public  papers;)   to   hold   to  his   heir  ^homhedi- 

Tecteu  aci" 
at  law,  in  fee,   subject  to  the  payment  of  debts  and  yertisements 

legacies  within  twelve  months  after  the  testator's  de-  to  he  pub- 
cease:  but  should  it  so  happen  that  no  heir  was  found,  ^^^^  ^Yns 
then  the  testator  thereby  constituted  and   appointed  heir  in  fee, 

^lUiamLffxndes,  Esq.,  his  lawful  heir,  on  condition  he  f^^J^.^'  *^ 
,  m       t         .  legacies,  pay- 

changed  his   name  to  Selby.     The   legacies   were   be-  ablewiihin 

qoeathed  to  two  daughters  of  the  testator's  first  cousin  »  year,  to 
on  the  side  of  his  mother,  and  to  three  grand-daughters  testator's  first 
and  co-heiresses  of  the  brother  of  his  father's  mother,      cousin  on  the 

llie  testator's  irreat  grandfather  was  unknown.     The  ^^^^^  ^^ 
,.   ,  .  mother,  and 

testator  died  m  1772.  to  the  grand- 

daughters and 
^heiroiea  of  the  brother  of  his  father's  mother ;  and  if  no  heir  was  found,  to 
^•,  on  eoD^tion  he  changed  his  name  to  S* :  testator's  great  grandfather  was 
^^^^biown :  Held,  that  the  heir  qualified  to  take  need  not  necessarily  be  of  the 
Uood  of  the  testator,  and  that  he  might  sue  within  sixty  years. 

-•  L.  haying  taken  possession  of  the  property,  claiming  it  as  his  own,  twelve 
yan  after  testator's  death  ;  having  adopted  the  name  of  S,;  and  haying  levied  a 
^&c  vith  prodamations  in  the  name  of  S.y  Held,  that  such  fine  was  a  bar  to  a 
*^t  of  right  brought  by  an  alleged  heir  of  S»,  and  need  not  be  specially 
Wed. 

3.  Hdd^  also,  that  a  pedigree  which  purported  to  have  been  compiled  from 
^^^^^f^omental  inscriptions,  family  records,  and  history,  was  not  admissible  in 

«Tidence. 

^  The  heir  on  the  part  of  the  great  grandfather  has  a  prior  daim  to  the  heir 
« the  part  of  the  maternal  grandffither. 
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After  a  verdict  for  the  tenant  in  April  18S5,  the 
Court  of  Exchequer  Chamber,  having,  upon  a  bill  of 
exceptions,  ordered  a  venire  de  novo  (a),  the  cause  was 
now  tried  at  bar  a  second  dme,  and  lasted  four  days. 


Taljourd  Seijt.,  Su:  W.  W.  FoOeUj  and  E.  V.  fmiam, 
for  the  demandant. 

The  AUomey  General^  Wilde  Seijt,  KeJh/y  R.  V. 
Bichardsj  and  Gray  for  the  tenant 

For  the  tenant  it  was  contended  as  before, — 1.  that  the 
demandant's  claim  was  too  late :  as  the  legatees  were  to 
be  paid  within  a  twelvemonth,  the  testator  must  have  in- 
tended that  the  devisee  should  take  if  an  heir  was  not 
found  within  that  time;  at  all  events  the  demandant 
should  have  claimed  within  a  reasonable  time^  and  not 
have  delayed,  as  she  had  done,  for  nearly  six^  years. 
2.  That  the  heir  on  the  part  of  the  testator's  maternal 
grandfather  had  a  better  title  than  tlie  demandant,  who 
was  descended  from  ,the  testator's  great  grandfather. 
S.  That  by  his  right  heir  the  testator  meant  aq  heir  of 
the  blood  of  the  Sellys :  and,  4.  that  a  fine  with  pro- 
clamations levied  by  the  devisee,  in  Trinity  term  1784, 
was  a  bar  to  all  claims. 

After  the  will  had  been  read,  and  the  tenant  had  been 
shewn  to  be  the  heir  of  William  Lowndes  the  devisee, 
who  died  in  1813,  it  was  proved, 

That  from  1774  to  1781  the  devisee  had  held  courts, 
as  lord  of  the  manor  in  which  the  lands  lay,  in  the  name 
of  William  Lowndes ;  that  no  court  was  holden  from 
1781  to  178S;  in  November  178S  a  court  was  holden  in 
the  name  of  William  Lowndes  Selby  ;  and  that  from 
1784  to  the  devisee's  death  courts  were  holden  in  the 
dame  of  William  Selln/. 


(a)  See  the  will  and  pro-      Ctues,  597.  and  4  New  Com, 
eeedings    at    lengthy    1  Nen     478. 711. 
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Tben,  decrees  in  Chancery  were  put  in  of  April  1779 
ud  liarch  17889  upon  bills  to  which  neither  the  de* 
mandant  nor  any  person  through  whom  she  claimed 
was  a  party ;  and  by  the  latter  decree  the  Court  declared 
that  the  lands  in  question  were  to  be  considered  as 
belonging  to  the  devisee,  and  ordered  that  he  should  be 
let  into  possession  thereof,  and  the  title  deeds  be  delivered 
to  him,  and  that  the  rents  and  profits  which  he  had  paid 
into  the  Bank  as  receiver  should  be  transferred  to  him. 

(The  counsel  for  the  Demandant  objected  to  the  re- 
ceptbn  of  these  decrees,  as  res  inter  alios  gestae :  but 
the  Court  admitted  them,  not  as  binding  on  the  de- 
mandant, but  as  shewing  what  had  been  done  under  the 
will)  •-  «'^ 

It  was  then  proved  that,  in  April  178d,  there  had 
been  rejoicings  at  Wkaddon  Hall,  the  devisee's  resi- 
dence, on  occasion  of  his  succeeding  to  the  property. 
There  was  a  procession  of  his  tenants  and  tradespeople, 
fiddling,  dancing,  ribbons,  a  May^pote^  and  some  feast- 
ing. 

In  April  1784,  the  devisee  executed  in  the  name  of 
William  Selly^  pursuant  to  a  decree  of  the  Court  of 
Chanceiy,  a  mortgage  deed  of  a  portion  of  the  lands, 
to  raise  money  for  paying  the  legacies  bequeathed  by  the 
testator. 

The  next  evidence  offered  on  the  part  of  the  tenant 
^as  a  fine  levied  with  proclamations  by  the  devisee,  in 
the  name  of  William  Selby^  in  Trinity  term  1784. 

The  demandant's  counsel  objected  to  this  evidence, 
on  the  ground,  1.  That,  in  order  to  render  it  admissible, 
the  fine  should  have  been  specially  pleaded ;  2.  That  it 
VIS  not  levied  in  the  name  by  which  the  conusor  was 
known;  and,  S.  That  he  had  no  sufficient  estate  of 
freehold  to  levy  a  fine. 

!•  When  the  nUse  is  joined  on  the  mere  right,  the 
tenant  asserts  that  he  has  the  better  right :  but  the 
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effect  of  a  fine  is,  not  to  confer  a  right,  but  to  bar  the 
demandant's  remedy ;  Tissen  v.  Clarke  (a) ;  upon  the 
present  issue,  nothing  could  be  given  in  evidence  that 
did  not  apply  to  the  right :  the  fine,  therefore,  in  order 
to  its  reception,  ought  to  have  been  pleaded ;  Hardman 
V.  Clrgg.{b)  iTindalCJ.  According  to  Bro,  Abr, 
Droit,  48.,  and  Booth,  98«,  nothing  can  be  pleaded  in  a 
writ  of  right  but  collateral  warranty.] 

2.  Then,  the  fine  was  invalid  as  not. having  been  levied 
in  the  name  by  which  the  conusor  had  been  generally 
known,  ^ep.  Touchst.  Fine,  chap  iL  The  validity  of 
a  fine  results  in  part  firom  the  public  notice  afibrded 
by  the  proclamations ;  but  no  notice  is  conveyed  where 
the  name  proclaimed  is  not  that  of  the  conusor. 

3.  And  the  conusor  had  no  sufficient  estate  to  levy  a 
fine.  He  had  not  made  a  feoffment  by  wrong;  he  was 
not  in  possession  in  his  own  right,  but  merely  as  re- 
ceiver of  the  Court  of  Chancery :  and  unless  he  had  a 
freehold  by  disseisin,  or  in  his  own  right,  he  could  not 
levy  a  fine.  Shields  v.  Atkins  (c),  Taylor  v.  Horde  {d), 
William  v.  Thomas  (tf),  Doe  dem.  Burrell  v.  Perkins  (^), 
Doe  dem.  Parker  v.  Gregory.  (A) 

For  the  tenant  it  was  answered,  that  at  this  distance 
of  time  the  execution  of  the  deed  of  1784  was  sufficient 
evidence  that  the  conusor  was  known  by  the  name  of 
William  SeUy ;  and  that  in  April  1 783  he  acquired  an 
estate  of  freehold  by  publicly  taking  possession  of  the 
property,  and  treating  it  from  that  time  as  his  own. 


TiNDAL  C.  J.  The  second  and  third  objections  re- 
solve themselves  into  questions  of  fact:  if  there  had 
been  no  scintilla  of  evidence  that  the  devisee  was  known 


(a)  S  WiU.4>W' 

(h)  Holt,  N.  P.  C.  657. 

(c)  3  Atk.  560. 

(rf)  IjBttrr.  107—119. 


(c)  12£a*<,141. 
Ig)  3M.  ^  Seiw.ZJL 
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by  the  name  of  Selby  when  he  levied  the  fine»  perhaps 
there  might  have  been  some  ground  for  the  point  taken 
OD  the  part  of  the  demandant;  but  in  the  April  before 
the  fine  was  levied,  he  uses  the  name  of  Selby  in  a 
solemn  act  which  was  no  part  of  the  fine  itself;  and  if 
we  excluded  the  evidence  we  should  improperly  draw 
from  the  recog^nitors  the  effect  of  that  act.  So,  with  re- 
spect to  the  alleged  want  of  a  freehold  estate  in  the 
coDosor,  it  is  clear  that  there  is  evidence  to  go  to  the 
recognitors  of  the  devisee  having  claimed  such  an  estate : 
he  held  courts,  which  was  perhaps  the  strongest  act  he 
could  do,  and  his  taking  possession  was  accompanied 
with  public  rejoicing,  and  every  demonstration  that  he 
had  entered  on  property  which  he  deemed  to  be  his 
own. 

We  think,  therefore,  that  evidence  of  the  fine  ought 
to  be  received.  What  may  be  its  value  will  be  seen 
hereafter. 


1888. 

Daviei 

v. 

LOWNOBS. 


The  fine  was  then  put  in,  subject  to  a  bill  of  excep- 
tions; and  the  tenant's  case  having  closed, 


For  the  demandant  it  was  contended,  that  the  devisee 
took  an  estate  on  condition  only,  till  the  true  heir  could 
be  found;  that  the  heir  was  entitled  to  claim  at  any  time 
within  sixty  years :  that  the  doctrine  of  reasonable  time 
had  no  application  to  a  claim  of  real  estate :  that  the 
heir  of  the  testator's  great  grandfather  was  to  be  pre- 
ferred to  the  heir  of  his  maternal  grandfather,  as  well 
by  the  rules  of  the  common  law  as  by  stat  3  &  4  ^.  4. 
c.  106.  ss.  7.  8. 

That  the  construction  put  on  the  will  by  the  Court  of 
Exchequer  Chamber  (see  4  Neoo  Cases^  478.),  which 
aothorised  an  heir  general  to  claim,  whether  of  the  blood 
of  the  Sdbys  or  not,  was  binding  on  this  Court. 
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The  demandant's  pedigree  was  then  traced  up  to 
James  Lhj/d  of  Monit^ton^  in  Pembrokeshire^  who  died 
about  1670,  and  it  appeared 

ITiat  Mary  Uqyd^  James  Uqyd's  sister,  married  a 
Thomas  Sdby  of  Nevem  in  PembrokeAire^ 

The  demandant  sought  to  establish  that  this  Tlwam 
Selby  was  the  testator's  great  grandfather ;  and,  among 
other  evidence,  a  witness  who  fifty  years  ago  took  by 
devise  the  estate  of  Cwm  Gloyne^  the  former  owners  of 
which  were  JJayds^  connected  with  the  Utyds  through 
whom  the  demandant  claimed,  produced  a  pedigree 
which  he  found  in  a  locked  room  shortly  after  his 
accession  to  the  estate,  among  the  family  papers  at  the 
mansion  of  Oam  Glqyne. 

The  pedigree,  which  mounted  up  to  the  fabulous 
Princes  of  WaleSf  purported  to  be  *^  collected  from 
parish  registers,  wills,  monumental  inscriptions,  family 
records  and  history,"  and  was  indorsed  as  follows: 
*^  This  account  is  now  presented  (as  correct  and  as  con 
firming  of  the  tradition  handed  down  from  one  gene- 
ration to  another)  to  Thomas  Uoydf  Esq.,  of  Cam 
Giot/ne,  the  4th  day  of  July  1733,  by  his  loving  kins- 
man, and  sincere  friend  and  very  devoted  servant, 
William  Lloyd." 

The  handwriting  of  William  Liayd  and  Thomas  Uoyd 
was  proved. 

The  counsel  for  the  tenant  objected  to  the  reception 
of  this  pedigree.  Having  been  drawn  up  from  inscri|> 
tions  and  history,  it  did  not  fall  within  the  principle 
on  which  hearsay  evidence  of  this  description  had  always 
been  admitted, — the  peculiar  knowledge  which  members 
of  a  family  are  supposed  to  have  of  their  own  connec- 
tions. 


For  the  demandant  it  was  contended,  that  if  the 
objection  were  to  prevail,  all  pedigrees  must  be  ex- 
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dadtt],  for  all  must  be  made  up  from  similar  sources ;        1888. 
bot,  although  so  made  up,  they  fall  within  the  principle        "■  ■■   " 
on  which  it  has  been  usual  to  admit  hearsay  evidence  in       •L'-^^bs 
such  matters,  namely,  that  they  are  the  declaration  of     Lowkdes. 
the  member  of  the  family  who  draws  them  up,  or 
sanctions  them,  that  he  believes  them  to  be  as  accurate 
a  statement  as  can  be  procured  of  his  race  and  lineage. 
At  all  events  the  document  was  admissible  as  to  all 
the  time  which  the  dates  shewed  to  be  within  the 
memory  of  William  and  Thomas  lioyd. 

TiNDAL  C.  J.    If  this  objection  is  insisted  upon,  and 
we  are  called  upon  to  say  whether,  in  strict  law,  this 
pedigree  is  admissible  or  not,  I  am  of  opinion,  and  I 
am  authorised  by  my  learned  brothers  to  say  that  they 
also  are  of  the  same  opinion,  that  this  is  not  admissible 
in  evidence.     This  pedigree  proceeds  upon  a  ground 
perfectly  distinct  from  all  others  which  I  have  ever 
known  to  be  insisted  upon.     On  the  very .  &ce  of  it 
there  is  a  certificate  which  shews  it  can  be  considered 
only  as  secondary  evidence;  the  sources  from  which  it 
is  compiled  are  pointed  out;   and  those  sources  are 
diflerent  from  any  which  are  generally  resorted  to  in 
pedigrees  which  have  been  received.     HThe  compiler 
says,  first,  that  he  collected  this  from  parish  registers. 
—Let  us  have  the  parish  registers  from  Wales.     Next, 
moDumental  inscriptions. — Let  us  have  the  monumental 
inscriptions.     Family  records.  —  Let  us  have  copies  of 
those  &mily  records.     And  lastly,  history.  —  Let  us 
haTe  the  hbtory.     The  last  source  from   which  this 
pedigree  purports  to  be  made  up,  is  of  itself,  sufficient 
to  shew  that  is  inadmissible.     History  is  not  confined  to 
mere  ancient  history,  but  may  be  mountain  history,  or 
any  other  then  ventilated  through  the  country  to  which 
it  rektes.    The  pedigree  is  at  best  a  compilation  firom 
existing  documents.    The  statement  that  it  is  presented 
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^*  as  correct,  and  as  confirming  the  tradition  handed 
down  from  one  generation  to  another,''  does  not,  as  it 

» 

appears  to  me,  take  away  the  objection  which  arises 
from  the  pointing  out  other  sources  of  informadon 
which  do  not  form  proper  grounds  for  making  it 
evidence  in  this  cause,:  if,  therefore,  the  objection  is 
insisted  on,  we  think  this  cannot  be  received. 
The  pedigree  was  rejected. 

The  demandant  then  endeavoured  to  trace  her  con« 
nection  with  the  testator,  chiefly  by  means  of  a  descrip- 
tion contained  in  a  will  of  James  Uxn/d^  of  MoniT^oni 
bearing  date  iS^/^m&er,*  1669 (a);  and 

The  tenant,  in  reply,  called  witnesses  skilled  in 
ancient  handwriting,  to  impeach  the  genuineness  of 
this  document     After  which 

TiNDAL  C.  J.  proceeded  to  sum  up  as  follows :  — 

Gentlemen  of  this  grand  inquest,  it  is  now  your  duty, 
as  recognitors  of  this  grand  assize,  to  come  to  a  de- 
termination upon  the  very  important  questions  between 
the  parties  who  are  now  before  you,  whether  you  will 
findy  upon  the  evidence  that  you  have  heard,  that  the 
tenant  in  this  writ  of  right  has  the  greater  right  to 
the  tenements  and  the  estate  which  are  the  subject- 
matter  of  the  writ,  or  whether  the  greater  right  is  in 
the  demandant. 

The  writ  itself  was  originally  sued  out  by  two  persons, 
a  husband  and  wife.  Since  the  writ  of  right  was  first 
sued  out,  it  appears  that  the  husband  has  died,  so  that 
it  is  now  the  wife,  Mrs.  Daviesy  who  claims  to  have  the 
greater  right  to  this  property. 

Various  questions,  as  you  have  heard  in  the  course  of 
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this  long  iavestigation,  have  arisen  as  the  matter  has 
proceeded-*- many  of  them  are  mere  questions  of  law. 
There  are  some,  however,  that  are  wholly  questions  of 
fact;  and  you  will  find  that  it  is  only  those  that  are 
questions  of  fact  that  you  will  be  troubled  with  the  con- 
^deration  of.  I  shall,  therefore,  before  I  proceed  to 
state  what  those  questions  of  fact  precisely  are,  deal 
with  that  part  of  the  case  which  is  pure  matter  of  law, 
and  which  must  be  reserved  for  another  tribunal,  if  ever 
it  should  become  necessary. 

The  points  of  law  that  are  stated  to  arise  are  these :  — 
Yoa  observe  that  the  demandant  claims  the  right  to  this 
estate  through  a  line  of  ancestry  connected  with  the 
great  grandfather  of  the  party  who  was  last  seised. 
Ooe  of  the  grounds  of  objection  that  are  taken  to  the 
right  to  recover  is,  that  there  are  heirs,  as  undoubtedly 
there   are,   that  might  establish  their  consanguinity 
through  a  branch  that  is  less  remote ;  through  the 
maternal  grandfather;  and  it  is  said  by  the  learned 
Attorney-General,  that  we  must,  in  laying  down  the 
law  to  you,  say  that  this  demandant  is  excluded,  be- 
cause she  claims  through  the  more  remote,  instead  of 
through  the  less  remote,  common  ancestor.     To  which 
we  answer  that,  in  our  apprehension,  the  law  has  estab- 
lished that  where  the  parentage  has  to  be  made  out  on 
the  paternal  side  of  the  ancestors  of  the  party,  you  must 
first  go  to  the  more  remote,  and  exhaust  that  before  you 
W  recourse  to  the  less.     That  has  been  the  principle 
that  has  been  considered,  though  formerly  very  much 
io  doubt,  from  the  time  of  Sir  JV.  Blackstojie,  to  be 
the  law  of  the  land.     We  are  not  disposed  upon  the 
present  occasion,  sitting  as  we  do  in  this  Court,  not 
luring  the  assistance  of  the  opinion  of  any  other  Court, 
which  may  be  obtained  upon  this  point,  to  decide  it  in 
uiy  other  way.    The  Attorney-General  will  have  the 
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1888.       power  of  putting  that  point  among  the  rest  in  a  bill  of 
——       exceptions,  if  it  should  become  necessary,  and  then  it 
Datus      ^m  i^  raised  for  judgment  before  a  superior  tribunal 
LowNoss.         There  is  another  point  upon  which  the  Attorney** 
General  relies,  which  is,  that  we  ought  to  interpret  this 
will  of  the  person  last  seised,  that  is  Mr.  Sdby  the  tes- 
tator, as  if  it  had  given  only  a  year,  or  at  least  a  reason- 
able time,  within  which  the  heir,  whoever  he  might  bei 
ought  to  have  made  his  claim.    It  appears,  howe? er, 
without  going  into  any  reasoning  upon  it,  that  this  was 
a  subject  that  must  have  come  incidentally  before  the 
Court,  if  not  expressly,  upon  the  former  occasion ;  but 
no  decision  upon  that  point  has  been  sought  for  or  ob- 
tained.   According  to  our  judgment,  it  occurs  to  as 
that  the  heir  at  law  may  at  any  time  make  out  his  claim) 
provided  he  is  not  barred  by  any  statutory  limitation 
intervening  to  prevent  him  doing  it.    Therefore  upon 
that  point  we  give  our  judgment  against  the  proposition; 
which  will  form  the  second  point  for  a  bill  of  exceptions. 
There  is  a  third  point,  which  is,  that  the  claimant, 
Mrs.  DavieSf  is  not  of  the  blood  of  the  Sdbysy  through 
whom  she  is  endeavouring  to  make  out  her  chum;  and 
that,  as  she  is  claiming  under  the  will,  and  as  the  ob- 
vious construction  of  that  will,  as  stated  by  the  At- 
tomey*General  is,  that  no  heir  can  claim  except  as  of 
the  blood  of  the  SeUys^  whatever  title  she  can  make 
as  heir,  it  is  not  enough,  because  the  will  will  step  in 
and  preclude  her.     On  a  former  occasion  we  certainly 
entertained  the  opinion  which  has  been  stated  by  the 
tenant's  counsel;  but  inasmuch  as  that  very  point  has  been 
before  the  Court  of  Error  on  a  bill  of  exceptions,  we  hold 
it  to  be  our  duty  now,  sitting  and  trying  the  question  again, 
upon  the  same  record,  which  has  passed  the  judgment 
of  that  superior  Court,  to  take  the  law  from  them,  re- 
serving to  ourselves  the  right,  if  it  should  become  n^ 
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upon  toexpresa  an  opinion  upon  it,  and  to  express  that       

opinion  freely  and  impartially  whenever  such  an  oc»      ^^vai 
casion  shall  arise.    For  the  present,  we  determine  in    LowirDai. 
obedience  to  that  Court  which  has  sent  the  cause  down 
to  be  tried  a  second  time,  that  that  is  no  answer  to  the 
daiiD. 

Haviog  stated  those  points  in  the  case  which  ap« 
pear  to  me  to  be  pure  points  of  law,  I  should  advise 
yoa  to  dismiss  them  entirely  from  your  consideration, 
and  to  look  only  to  those  points  upon  which  you, 
as  recognitors,  will  be  called  upon  to  state  your  opinion 
with  respect  to  the  rights  of  these  parties. 

[The  leamed  Chief  Justice  then  proceeded  to  state 
and  comment  on  the  evidence  by  which  the  demandant 
had  endeavoured  to  trace  her  connection  with  the  tes- 
tator; afler  which  his  direction  on  the  subject  of  the 
fine  wss  as  follows :  •*-*] 

Gentlemen,*- this  is  the  principal  part  of  the  case,  and 
the  first  question  which  will  be  left  to  you  will  be  this, 
—are  you  satisfied  that  the  demandant  has  made  out 
her  pedigree  so  as  to  shew  the  relationship  between 
benelf  and  the  person  last  seised,  Mr.  Tkomas  James 
&%•  If  yon  are  not  satisfied  that  she  has  mad6  that 
out, — and  it  is  the  duty  of  the  demandant  to  make  out 
the  claim  that  she  is  instituting  upon  the  present  oc- 
casion,—if  you  are  not  satisfied  that  it  is  made  out, 
tliere  is  an  end  of  any  further  enquiry,  because,  what* 
erer  the  right  of  any  other  person  may  be,  this  party 
vho  is  now  in  the  litigation  of  her  claim  before  you 
viU  have  fiiiled  to  make  it  out  But  if  you  are  satis- 
fied dmt  that  claim  is  made  out,  then  comes  another 
<od  a  perfectly  distinct  question.  Supposing  Mrs. 
Daoia  to  have  proved  to  your  entire  satisfaction  that 
tke  line  of  the  SMys  u  connected  with  the  line  of  the 
Um/ds  through  a  common  ancestor;  then  the  tenant 
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says,  whether  the  demandant  has  a  claim  or  not,  by  the 
operation  of  the  law  and  by  the  step  which  I  took  in 
1784,  the  demandant  is  barred  of  her  claim;  and  that 
is  by  his  levying  a  fine  in  Trinity  term,  1784. 

With  respect  to  the  validity  of  this  fine,  it  will 
depend  upon  two  questions  of  fact  which  must  be 
submitted  to  you.  It  is  perfectly  true  that  a  fine, 
after  it  has  been  levied  in  Court,  and  after  there  have 
been  four  proclamations  upon  it,  by  the  law,  as  it 
then  stood,  is  a  perfect  bar  to  all  strangers,  whatever 
rights  they  may  have,  unless  they  can  shew  that  they 
were  under  some  disabilities  which  are  mentioned  in 
the  statute  of  Henry  the  Seventh,  upon  which,  in  the 
present  case,  there  is  no  question  whatever;  and, 
therefore,  it  being  such  a  bar,  if  it  has  been  passed  by  a 
person  who,  at  the  time,  had  a  right  to  levy  the  fine, 
and  levied  it  in  a  proper  manner,  whatever  the  right  of 
the  demandant  may  be  upon  the  present  claim,  accord- 
ing as  your  judgment  goes,  that  fine  may  be  set  up  in 
evidence  as  an  answer  to  the  demandant's  case.     But, 

I  was  about  to  tell  you  what  the  condition  of  a 
party  who  levies  a  fine  should  be  in  order  to  give 
it  effect  or  validity.  Your  tenant  can  never  levy  a 
fine  so  as  to  injure  you  the  landlord ;  and  if  a  party 
receives  possession  of  an  estate  through  another  for  a 
term  of  years,  a  fine  levied  by  such  a  person  would 
be  merely  void :  a  fine  levied  by  a  stranger  to  the 
estate,  who  had  nothing  to  do  with  it,  would  be  merely 
void.  It  would  be  a  singular  thing  if  any  body  of 
laws  would  allow  such  a  proceeding  as  that  two  per- 
sons, by  collusion  between  themselves,  might  go  through 
a  process  in  a  court  of  justice  which  would  deprive  the 
possessor  of  his  right  to  the  estate.  It  is  necessary, 
therefore,  in  order  that  a  fine  may  have  its  validity, 
that  the  person  who  levies  the  fine  should  have  a  free- 
hold estate,  either  by  right  or  by  wrong.    If  he  turns 
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oat  a  lawful  possessor  of  it,  if  he  has  committed  a       18S8. 

disseisin,  he  has  what  is  called  a  wrongful  freehold;       

and  if  the  party  entitled  has  not  claimed  within  five  I>Aviiffl 
years  after  the  fine  has  been  levied,  that  would  be  a  Lownheb. 
bar  to  him.  Or  if  a  person  has  been  in  by  right 
adversely  to  the  rest  of  the  world,  and  asserting 
the  dominion  to  be  his  own,  and  levies  a  fine,  after 
the  proclamations  have  been  made,  and  five  years 
have  expired,  any  dormant  or  latent  claim  would  be 
equally  barred :  and  therefore  the  question  for  you  to 
determine  will  be;,  whether  Mr.  Selh/,  at  the  time  when 
this  fine  was  levied  in  Trinity  term,  1784,  was  in 
possession  of  this  estate  to  which  the  fine  relates,  having 
entered  upon  it  and  claiming  it,. and  exercising  the  right 
to  it  as  his  own.  If  he  was  so,  he  had  such  an  estate 
as  would  make  the  fine  levied  by  him  a  fine  avail- 
able at  law. 

But  it  is  not  only  necessary  that  the  fine  should 
be  levied  by  a  person  claiming  the  freehold,  but  that 
it  should  be  levied  by  him  in  his  own  name:  and, 
therefore,  another  question  that  will  be  submitted  to 
jou,  will  be,  whether  at  the  time  this  fine  was  levied 
he  had  taken  and  had.  used  the  name  of  Selby  so  as  to 
be  known  by  that  name :  because  a  fine  levied  by  a 
stranger,  and  by  a  difierent  name,  would  not  bar  a 
rightful  owner;  but  if,  at  the  time  when  the  fine  is 
levied,  the  conusor  claims  the  fireehold  and  levies  the 
fine  by  the  name  by  which  he  was  then  known,  that 
is  suSScient  for  all  purposes  of  law  to  make  it  an  available 
fine  and  a  bar  to  the  present  litigation. 

Now,  with  respect  to  the  evidence  on  these  two 
points,  it  may  be  sununed.  up  in-  a  narrow  compass. 

First,  I  will  take  the  question  whether  he  enters  and 
claims  the  estate  as  his  own.  It  appears  upon  the  evi- 
dence, that  the  testator  died  in  the  month  of  December 
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1 772 ;  he  died  having  devised  his  estate  by  a  will  which 
be  had  made  about  four  years  before.     First  of  all  he 
says,  **  I  give,  bequeath,  aud^  devis^  to  my  right  and 
lawful  heir  at  law  (for  the  better  finding  out  of  whom  I 
direct  advertisements  to  be  published  immediately  after 
my  decease  in  some  of  the  public  papers),  all  my  manors 
of  Whaddtm  and  Nash^*^  and  so  on,  —  describing  the 
property  particularly.    Then  he  goes  on  to  say,  *^  But 
should  it  so  happen  that  no  heir  at  law  is  found, 
I    then  do  hereby  constitute    and    appoint    JViUiim 
LcmndeSi  Esq.,  of  Winslaw^  in  the'coun^  of  Buckingham^ 
and  now  major  in  the  militia,  my  lawful  heir,  on  con- 
dition that  he  changes  his  name  to  SMn/ :  and  I  give 
the  estate  and  all  the  manors  before  mentioned,  toge- 
ther with  all  rights,  hereditaments,  members  and  ap- 
purtenances before  mentioned,  to  the  aforesaid  WiUiam 
Laamdes*^    Now,  having  made  that  will,  it  of  course 
was  very  probable  that  a  will  so  uncertain  should  t)e- 
come  a  matter  of  litigation ;  and  accordingly  two  bills 
were  filed  in  the  Court  of  Chancery ;  one  of  them  was 
filed  by  a  person  of  the  name  of  Hone^  and  some  others 
joined  with  her,  who  was  an  executrix,  against  some 
persons  who  were  then  malcing  their  claim,  and  Mr. 
Ltmndes  ;  and  another  was  filed  crossly  by  Mr.  lAmndes 
against  the  executrix,  and  against  the  other  parties.   The 
first  thing  that  was  done,  and  that  was  likely  to  be  done 
in  that  case,  with  these  two  cro8s«bills,  was,  that  the 
parties  who  were  claimants  were  allowed  to  try  their  claim 
at  law,  and  in  the  mean  time  a  receiver  was  appointed 
to  the  estate;  —  that  receiver  was  Mr.  Lcfwndes  himself. 
It  appears  that  the  proceedings  in  the  Court  of  Chan- 
cery went  on  from  the  year  1778  down  to  the   year 
1783,  during  which  period  of  time  Mr,  Lofamdes  was 
receiver,  had  the  rents  paid  to  him,  and  accounted  for 
them  to  the  proper  officer  of  the  Court  of  Chancery, 
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paying  in  the  whole  before  such  his  receivership  had 
apired»  which  was  laid  out  in  the  fands,  and  amounted 
to  22,000  some  odd  pounds.  When  the  year  1783 
arrived^  another  application  was  made  to  the  Court  of 
Chancery,  and  in  the  course  of  that  application  a  final 
decree  was  made  by  that  Court,  a  decree  in  conse- 
queoce  of  which  the  office  of  receiver,  which  had  been 
so  held  by  Mr.  Lcnmdes^  entirely  ceased.  The  deeds 
aiid  muniments  of  the  estate  were  delivered  up  to  him ; 
be  was  to  be  at  liberty  to  talce  possession  of  the  estate 
himself  and,  as  far  as  the  decree  went,  but  which  would 
oot  affect  the  rights  of  the  present  litigant  party,  he  was 
to  be  the  owner  of  the  estate. 

Now  what  was  done  in  consequence  of  that  rests  upon 
the  evidence  of  two  witnesses  who  were  called  upon  the 
present  occasion.  In  the  first  place,  what  was  likely  to 
be  done?  the  individual  who  had  been  ten  years 
litigating  his  right  to  the  estate  was  most  likely,  when 
he  had  the  power  to  do  it,  to  take  the  estate  as  his  own, 
instead  of  going  on  in  the  character  of  a  receiver ;  and 
JOQ  find  that  part  of  the  evidence  is  that  this  very  sum 
of  22,000/.  which  had  been  invested  in  the  funds,  the 
prodace  of  the  estate  as  received  by  Mr.  Lonmides^  was 
ordered  to  be  paid  back  to  him,  and  he  took  it ;  and 
1  call  your  attention  to  the  mode  in  which  he  acted 
when  thb  change  in  his  condition  was  produced  by 
the  decree  in  Chancery.  That  appears  from  the  evi* 
de&oe  of  two  witnesses,  one  of  the  name  of  Missenden, 
and  the  other  of  the  name  of  French.  WiUiam  Missendeti 
says,  — >  <<  I  am  the  parish  derk  of  Whaddon  :  I  have 
been  so  for  these  fifteen  or  sixteen  years.  I  am  now 
seventy-three  years  old.  I  know  Whaddon  HalL  I 
fcmeoiber  a  rgoicing  at  Whaddon  Hall  in  the  year 
178S,  in  the  spring  of  that  year."  —  **  The  occasion 
<f  dttt  rejoicing  was  Mr.  Lowndes  succeeding  to  the 
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estate;  the  young ^men  and  women  went  to  meet  bim 
then."     His  expression  was,  **  because  he  had  got  the 
estate."    Then  he  uses  this  remarkable  expression,  ^ 
^^  He  came  to  heir  the  estate  —  to  take  possession  of 
it ;"  and  then  he  goes  through  some  details  in  order  to 
fix  the  time  when  this  procession  took  place,  by  shewing 
that  it  was  connected  with  the  death  of  his  brother, 
who  had  taken  part  in  the  pageantry  of  the  moment, 
and  who  died  about  a  fortnight  after  this  took  place. 
Mr.  Lanmtdes  came  over  in  his  own  carriage  from  Win- 
slaw  Hallf  six  or  seven  miles.     But  I  call  your  attention 
to  the  expression  *^  to  heir  tie  estate"  and  to  take  pos- 
session of  it,  for  it  corresponds  with  the  terms  of  the 
will.     I  do  not  know  how  one  can  mistake  it :  if  the 
person  who  had  been  a  receiver  for  ten   years  re- 
ceived back  from  the  Court  the  money  which  he  had 
paid,  and  came  upon  the  estate,  and  with  form  and 
ceremony  took  possession  of  it;  —  I  do  not  know  how 
I  can  put  it  to  you  in  any  other  way,  than  that  it  was 
for  the  purpose  of  shewing  that  he  was  the  possessor  of 
it,  and  took  the  dominion  of  it  upon  that  day.    You, 
however,  must  decide  that  question. 

There  is  another  witness  of  the  name  of  French^  who 
lives  at  Nash^  and  who  says  that  he  was  there  upon  the 
occasion  in  question,  having  been  called  upon  by  his 
brother,  who  came  over  to  him  at  Yardley^  in  the  ad- 
joining county,  the  day  before,  and  whom  he  accom- 
panied on  that  occasion.  Some  little  discrepancy  there 
may  be— -though  I  do  not  know  that  there  is — if  you 
look  a  little  into  it,  as  to  the  eating  and  drinking ;  but  I 
believe  it  resolves  itself  into  this«  that  at  Whaddon  Hall 
the  people  had  as  much  as  they  wanted,  but  at  Nash 
they  had  no  more  given  to  them  than  the  produce  of  a 
maypole,  which  had  been  erected  upon  that  occasion. 

From  that  time  it  appears  that  Mr.  Selby  used  this 
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estate  and  acted  with  it  as  his  own.  This  is  in  the 
^ring  of  1783.  It  appears  that  in  the  year  1784, 
a  mortgage  is  made  of  the  estate  in  order  to  raise  upon 
it  the  sum  of  21,000/.  in  part  payment  of  the  del^^s 
and  I^cies.  Then,  at  least,  he  was  using  it  as  his 
owQ.  That  would  not  be  sufficient  if  we  are  to  look 
to  the  time  of  JVinity  term  1784,  when  the  fine  was 
passed:  but  you  will  couple  it  with  the  rest,  and  see 
whether  it  is  all  of  a  piece,  and  whether,  from  the  time 
when  the  estate  was  released  from  the  hands  of  the 
Court  of  Chancery,  he  took  the  estate  in  another 
maimer,  and  dealt  with  it,  and  so  was  dealing  with  it  at 
the  time  when  the  fine  was  passed. 

As  to  this  therefore  the  second  question  will  be,  in 
order  to  maintain  the  validity  of  the  fine,  are  you  satis- 
fied that  at  the  time  the  fine  was  levied  he  had  entered 
upon  the  estate,  and  claimed  the  dominion  of  it  as  his 
own  ?  If  it  was  not  so,  if  he  was  still  in  the  character 
of  receiver,  or  in  any  other  character,  then  he  would 
not  have  the  freehold  in  himself,  and  then  the  fine 
would  not  be  available ;  but  if  he  was,  at  the  time  the 
fine  was  levied,  receiving  rents,  and  exercising  dominion 
over  it,  as  a  property  which  he  claimed  to  himself,  I 
scarcely  know  how  to  put  it  in  any  other  way  than  that 
there  was  a  sufficient  valid  seisin  of  the  freehold  in  him 
to  qualify  him  to  pass  a  fine,  which  would  have  its  full 
operation. 

The  next  question  is,  whether  at  the  period  of  time 
when  this  fine  was  passed,  he  had  taken  upon  him  and 
used  the  name,  and  was  known  by  the  name  of  Selby. 
Yon  observe  by  the  will  the  devise  is  to  the  testator's 
friend  Mr.  Lowndes^  as  his  heir,  on  condition  of  his 
taking  and  using  the  name  of  SeUy,  Now  the  fine 
was  passed  in  Trinity  term  1784,  by  the  name  of  Wil' 
Ham  SeUy ;  and  therefore  one  question  for  you  is,  did 
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he  take  it  upon  him  and  was  he  known  by  that  name 
at  that  time  ?     It  is  very  difficult  at  .this  great  distinoe 
of  time  to  shew  very  accurately  by  what  particular  name 
a«man  passed  in  the  months  of  April  or  3£3y  nearly 
seventy  years  ago :  and  therefore  you  must  look  at  what 
evidence  there  is  to  throw  light  upon  the  subject,  and 
reason  a  little  with  yourselves  how  the  matter  stands. 
In  the  first  place,  the  estate  was  left  to  him  upon  the 
condition  of  his  taking  possession  of  it,  and  calling  him- 
self by  the  name  of  Selby.     Where  a  man  has  an  estate 
left  to  him  upon  condition  of  his  calling  himself  by  a 
particular  name,  whether,  after  he  has  gone  through  ten 
years'  litigation  with  claimants,  it  is  probable  or  not  that 
he  would  take  that  name,  is  a  matter  which  you  can 
suggest  to  yourselves,  and  see  how  it  bears  upon  the 
evidence  of  the  fact. 

It  appears  that  during  the  time  that  he  was  receiver, 
various  courts  of  the  manor  were  held  from  the  year 
1779  down  to  the  year  1783,  and  those  courts  were 
held  in  the  name  of  **  William  honxmdes^  Elsq/'  Mr. 
Appleyard  says,  ^*  these  are  the  court  rolls  of  the  manor, 
prior  to  the  year  1772;  the  courts  were  held  then,  in 
the  name  of  Thomas  James  Selby ;  the  last  court  that 
was  held  in  the  life  time  of  the  testator  was  in  177^; 
after  his  death  the  first  court  that  was  held  was  the 
16th  of  May  1774<,  and  then  it  was  held  as  the  <*  court 
leet,  and  court  baron  of  William  Ijmndes,  Esq.**  Mr. 
Lowndes  before  that  time  had  been  appointed  receiver 
by  order  of  the  Court  of  Chancery.  Another  court 
was  held  in  the  name  of  William  Lowndes  in  April 
1776;  another  in  April  1777;  and  another  in  1781. 
Then,  on  the  12th  November  1783,  it  was  held  in  the 
name  of  William  Lowndes  Selby.  Then,  the  next  court, 
on  the  1st  October  1784,  was  held  in  the  name  of  WiU 
Ham  Selby^  Esq.,  lately  called   William  Lowndes.     In 
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1786  another  court  was  held ;  and  all  others  after  in  the 
Dame  of  William  Selby.  Therefore  you  see  that  a  marked 
distinction  takes  place  in  the  court  that  was  held  in 
Octcber  1784,  after  this  fine  was  levied ;  then,  he  caW 
himself  JVilliam  Selby^  lately  called  William  Lowndes ; 
and  continues  after  that  to  hold  the  courts  in  that 
name:  in  the  one  preceding  it  he  had  called  himself 
William  l/nondes  Selby,  which  was  adding  the  name  of 
Selly  to  the  name  of  Lowndes.  That  is  the  evidence 
IS  to  the  courts. 

As  to  the  acts  done  by  him,  you  find  that,  in  the 
month  of  jipril  preceding  the  levying  of  this  fine  — 
the  2l8t  of  April  —  he  executes  a  deed,  by  which  he 
grants  to  a  person  of  the  name  of  Hansom^  a  leasehold 
for  ninety-nin6  years,  if  he  should  so  long  live.  The 
probability  is  that  that  was  done  with  a  view  to  some 
proceedings  that  were  then  in  contemplation,  but  which 
afterwards  were  not  carried  into  effect  But  at  all 
events,  it  is  important  to  see  that  in  the  month  of  April 
in  that  year  he  calls  himself  by  the  name  of  JVilliam  Selby 
only;  and  two  or  three  days  afterwards,  before  the  fine 
's  levied,  he  executes  a  bargain  and  sale  to  a  gentleman 
uftlie  name  of  John  Skerrow;  being  a  proceeding  in  re- 
lation to  this  levying  of  the  fine,  and  very  much  part  of 
^  same  transaction,  in  which  he  also  calls  himself  by 
tl)e  name  of  William  Selby.  When  the  fine  is  levied  in 
the  following  Trinity  term,  it  is  levied  in  the  name  of 
miam  Selby. 

When  a  man  has  taken  the  trouble  to  obtain  a 
^  license  or  a  private  act  of  parliament,  for  changing 
^is  Dame,  it  is  a  matter  of  difficulty  to  shew  at  a  dis- 
^Qt  period  of  time,  with  exact  preciseness,  when  it  was 
'Jttt  this  change  took  place ;  it  goes  on  in  some  degree 
^ndualiy;  it  becomes  more  known  after  a  little  time 
^  it  is  at  first,  and  you  cannot  expect  it  to  be  very 
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1838.        largely  and  generally  known  at  the  very  moment  when 

the  change  takes  place.     First,  it  will  be  known  to  the 

Davibs  YhiIq  circle  in  which  a  man  lives,  which  is  the  world  to 
Lowndes,  ^^^i ;  it  is  known  to  those  who  are  living  with  him,  who 
are  visiting  him,  and  who  are  constantly  with  him ;  and 
known  to  his  tenants,  and  the  persons  about  him.  You 
have  him  performing  the  most  solemn  act  which  he 
could  perform  in  the  country,  that  of  holding  his  courts 
in  the  month  of  October  1784*,  in  the  name  of  WiUiam 
Selby  only:  you  have  also  the  facts  that,  prior  to 
this,  deeds  are  executed  by  him  in  that  name;  and 
you  have  the  strong  circumstance  which  you  may  bring 
in  aid  of  it,  if  you  think  it  will  justify  you,  that  he 
had  a  great  object  in  doing  this,  for  he  could  not  be 
ignorant  at  the  time  the  Chancery  suit  had  expired  of 

the  importance  that  it  was  to  him  that  he  should  go  by 

• 

the  name  of  William  SeUn/,  and  not  by  that  of  WiUiam 
Laimides.  At  this  distant  period,  the  time  between 
March  and  June  appears  very  small  to  us :  you  can 
make  any  reasonable  construction  that  the  facts  that  are 
brought  in  evidence  before  you  will  support ;  added  to 
which,  it  may  be  observed  that  after  this  litigation  had 
expired,  it  was  perfectly  known  to  persons  in  the 
neighbourhood,  who  were  conversant  with  him  and  had 
his  acquaintance,  that  when  he  took  possession  of  the 
estate  he  must  take  the  name  of  Selby^  for  such  was 
the  condition  of  the  will. 

Putting,  therefore,  these  circumstances  together,  and 
that  he  went  by  the  name  of  Selhy  from  that  time  to  the 
time  of  his  death,  you  must  ask  yourselves  whether  you 
have  reasonable  ground  to  conclude  that  at  the  time 
when  this  fine  was  levied,  he  had  taken  and  used,  and 
was  known  by  the  name  of  Selly.  If  such  was  the 
case,  and  if  it  was  the  case  also  that  he  had  taken  seisin 
of  the  estate  so  as  to  be  in  possession  of  the  freehold,  I 
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am  bound  to  tell  you  — in  which  opinion  my  brothers 
all  coocur  — 'that  this  fine  is  a  valid  answer  to  the  pre- 
sent claim,  whatever  the  title  may  be. 

You  must  take  into  account,  that  in  the  beginning  of 
the  year  1785,  a  bill  was  revived,  on  account  of  the 
death  of  Mrs.  Honey  by  her  executor,  a  person  of  the 
Dame  of  Ward ;  and  the  ground  of  that  was,  that  cer- 
tain documents  which  Mr.  Selby  thought  had  belonged 
to  liim,  some  deeds  and  papers  and  other  documents, 
bad  never  been  given  up  to  Mrs.  Hone.  You  will  con- 
sider bow  far  this  bears  upon  the  question  before  you, 
whether  or  not  he  was  known  by  the  name  of  William 
Selby  after  the  original  decree.  In  the  following  year  a 
bill  was  filed  by  the  name  of  "  William  Lowndes  Selby^ 
heretofore  William  IjOwndes"  Those  are  the  terms  of 
description  in  the  new  bill.  The  probability  is,  looking 
at  the  mode  in  which  matters  of  this  sort  are  carried 
on,  that  he  had  not  himself  much  of  personal  inter- 
ference with  the  description  which  was  given  to  him  in 
the  proceedings  in  Chancery:  that,  would  be  chiefly 
taken  up  by  the  agents  in  town,  or  the  person  who  was 
intnisted  with  the  conduct  of  this  suit.  However,  it 
is  a  fact  in  the  case,  and  give  to  it  what  weight  you 
think  it  has  upon  the  question,  whether  he  had  taken 
aod  used  and  was  known  by  the  name  of  Willia?n  Selby 
at  the  time  when  the  fine  was  levied. 

The  three  points,  therefore,  and  I  will  now  enumerate 
them  to  you  for  your  determination  without  any  further 
observation,  are  these:  —  First,  are  you  satisfied  that 
the  demandant  has  made  out  her  claim  as  she  has 
stated  it  upon  the  pedigree:  if  you  are  not  satisfied 
of  that,  you  may  save  yourselves  the  trouble  of  any 
farther  investigation,  because  then  the  demandant  has 
failed,  and  the  tenant  would  be  entitled  to  hold  the 
premises  by  the  better  right.  On  the  other  hand,  if 
yoa  think  tbaC  that  has  been  made  out  by  evidence 
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1838.        one  for  title,  and  the  other  for  quiet  enjoyment:  that 

— —       the  two  are  not  synonymous ;  per  Lord  ElUnborough 

^^^        C.  J.,  in  Howell  v.  Bichards  la\  and  Hale  C.  J.,  in 

Stephenson.   Gorman  v.  Foster  {b) ;   per  LittledaU  J.  in  Burnett  t. 

Lynch  {c) ;  Fraser  v.  Skey  (rf),  Bac»  Abr.  Cool.  B.  Com, 
Dig.  Covt.  A.  4. :  and  that  though  an  express  extin- 
guishes an  implied  covenant,  yet  that  the  express  cove- 
nant here,  only  extinguished  the  particular  implied  cove- 
nant to  which  it  related,  namely,  the  covenant  for  quiet 
enjoyment,  leaving  the  implied  covenant  for  title  in  fiill 
force.  [Lord  Abinger  C.  B. ;  does  not  an  express  co- 
venant as  to  one  branch  of  the  covenant  implied 
by  the  word  demise  exclude  the  other  ?  Expressio 
unius  est  exclusio  alterius.  Parke  B. ;  would  it  not  be 
absurd  to  hold  that  the  lessee  meant  to  covenant  abso- 
lutely for  title  by  the  general  word  demise^  when  he 
afterwards  expressly  confines  his  covenant  to  the  acts  of 
those  who  claim  under  him  ?  See  Nokes^s  Case  [e), 
Littledale  J. ;  according  to  your  argument,  it  would  be 
a  good  breach  if  the  Plaintiff  were  evicted  by  a  party 
who  had  no  title  at  all.]  The  covenant  for  title,  and 
the  covenant  for  quiet  enjoyment  are  so  essentially  dis« 
tinct,  that  a  lessee  might,  before  entry,  recover  nominal 
damages  for  a  want  of  title  in  his  lessee,  and  after  entry, 
actual  damages  upon  an  eviction.  lAlderson  B.,  the 
whole  fallacy  is  in  assuming  that  upon  this  indenture, 
two  covenants  are  to  be  implied  from  the  word  demise; 
it  is  true  that  the  word  if  it  stands  alone  raises  a 
covenant,  of  which  either  want  of  title,  or  eviction 
would  be  a  breach ;  but  when  it  is  accompanied  with 
an  express  covenant  against  the  acts  of  persons  claim- 
ing under  the  lessor,  it  is  confined  to  the  breach  by 
eviction.]     But  without  actual  eviction  a  lessee  may 

(a)  11  East,  642.  (d)  2  Chitty's  Rep.  646. 

lb)  1  Mod.  101.  (e)  4  Eep.  80  b. 

(c)  5B.SsC.609' 
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iocor  serious  loss  from  a  want  of  title  in*  his  lessor,        1838. 
as  by  eflfecting  extensive  improvements  upon  the  faith        ■ 
of  a  duration  of  interest  which  he  has   been  led  to         ^^^^ 
rdy  on,  and  discovers,  too  late,   the  lessor  is  unable  STSPHENgoN. 
to  secure  to  him :  that,  could  not  have  been  the  intention 
of  the  parties;  and  in  order  to  give  effect  to  such  inten- 
tioDy  the  courts  have  often,  from  an  express  covenant, 
raised  an  implied  one,  where,  without  such  implication, 
the  express  covenant  would  be  fruitless ;  as  in  Earl  of 
Skraosbtay  v.   Gilbert  (a),    fVehb  v.  Plummer  (i),  and 
Bandall  v.  Lynch  (c).     The  Plaintiff,  here,  might  have 
set  out  the  deed  according  to  its  legal  effect,  and  then 
it  would  have  appeared  on  the  declaration  as  if  there 
had  been  an  express  covenant  for  title:  in  such  case  it 
would  have  been  unnecessary  to  allege  an  eviction.     In 
Holder  v.  Taylor  {d)j  it  was  held  that  where  the  lessor 
has  DO  title,  a  lessee  may  sue  for  a  breach  of  the  cove- 
nant implied  in  the  word  demise^  notwithstanding  he  has 
never  been  evicted ;  and  the  language  of  the  Court  at 
the  end  of  the  case,  ^^  but  if  it  were  an  express  covenant 
for  quiet  enjoyment,  there  perhaps  it  were  otherwise," 
is  nowise  inconsistent  with  what  the  Plaintiff  now  con- 
tends.     The  covenant  for  title,   whether   express  or 
implied  may  be  broken  by  defect  of  title,  and  without 
eviction :  the  covenant  for  quiet  enjoyment  can  only  be 
broken  by  eviction:  but  there  is  nothing  in  the  case 
of  Holder  v.  Taylor  which  leads  to  the  inference  that 
sn  express  covenant  for  quiet  enjoyment  extinguishes  an 
implied  covenant  for  title. 

Lord  Denman  C.  J.  We  are  all  satisfied  that  the 
Court  of  Common  Pleas  is  right,  and  that  this  case  could 
not  have  been  decided  otherwise,  without  violating  the 
first  principles  of  the  construction  of  deeds,  as  established 

(a)  2  A.  4  Aid.  487*  (c)  12  East,  179* 

(6)i6id.74&  \d)  Uob.l^. 
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1 8S8.  by  Noke/s  Case^  and  recognised  in  Merrill  v.  lirame  (a) : 
it  in  true  that  the  word  demise  does  imply  a  cotenant 
for  title^  but  only  when  there  li  no  express  covenant 


Link 


V. 

gxaraursoir.  inconsistent  with  such  a  construction. 


Judgment  affirmed. 


(a)  4  Tavni.329. 


MEMORANDA. 

On  the  8th  December  1838,  Mr.  Justice  Park  died. 

On  the  9th  January  the  Right  Hon.  TAomas  Erskiruy 
Chief  Justice  of  the  Court  of  Bankruptcy,  was  called  to 
the  degree  of  the  Coif,  and  gave  rings  with  the  follow- 
ing motto:  ^^  Justitia  Parium:^^  on  the  same  day  he 
was  appointed  a  Judge  of  the  Court  of  Common  Pleas, 
in  the  room  of  Mr.  Justice  Parky  deceased,  and  took 
his  seat  on  the  first  day  of  Hilary  term. 


END   OF  MICHAELMAS  VACATION. 


NEW   CASES 


IN  THE 


COURT  OF  COMMON  PLEAS,       1889. 


OTHER    COURTS. 


^ilarg  Cerm> 

Iir  TBS 

SECOND   TEAR   OF   THE   REIGN   OF   VICTORIA. 


The  Judges  who  sat  in  Banc  during  this  Term  were^ 

TiNDAL  C.  J.  VaUGRAN  J. 

B08ANQUET  J.  Erskinb  J. 


Jones  v.   Corrt   and  Others,   Executors   of     jan.  ii. 

WiLKINS. 

T^HIS  was  an  action  of  assumpsit  against  the  Defend-  An  arbitrator^ 

ants,  as  executors  of  WiUcins^  for  the  amount  of  a  of  en\r^^ 
mason's  bill,  in  respect  of  work  done  to  the  testator's  one  of  the 
house  in  the  time  of  the  testator.    Another  action  was  P*'^^®  ^*^i- 
broagbt  by  the  same  rlamtin  against  the  same  Defend-  an  application 
uitSy  in  their  own   capacity,  for   mason's  work  done  ^  ^^^^  Court, 
to  the  same  house  after  the  death  of  the  testator.    The  u^^on^of  hh 
former  action  came  on  for  trial  at  the  Brecon  Spring  awards  stated 

Msizes  18S8,  when,  by  an  order  of  ^15/  Pnitf,  a  verdict  ™*tteni  which 

shewed  he 


bad  put  a  mistaken  construction  on  the  rule  of  referenooi  and  had  misdecided 
>^cording;ly :  the  Court  received  affidavits  of  these  facts^  and  set  aside  the  award, 
notwithttanding  on  the  face  of  it  there  was  no  objection.  .  ^ 
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was  entered  for  the  Plaintiff  for  the  damages  iii  the  de- 
claration, subject  to  the  award  of  a  barrister,  to  whom 
that  cause  and  also  the  other,  and  all  matters  in  dif- 
ference« between  the  parties  and  the  heir  of  the  tes- 
tator (who  became  a  party  to,  the  reference),  were  re- 
ferred. The  arbitrator,  by  his  award,  directed  that  the 
verdict  in  the  first  action  should  stand  for  295/.;  and 
as  to  the  second  action,  that  the  Plaintiff  had  no  cause 
of  action,  and  that  it  should  be  discontinued.  And  as 
to  the  matters  in  difference  between  the  Plaintiff  and 
the  Defendants  and  the  heir,  that  the  Plaintiff  had  no 
further  demand  or  claim  upon  the  Defendants  or  the 
heir ;  and  he  directed,  that  the  Defendants  and  the  heir 
should  pay  the  costs  of  the  reference  and  the  award  in 
equal  moieties. 


Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
award  upon  affidavits,  stating,  that  upon  the  reference 
it  was  admitted  by  the  Plaintiff's  attorney,  that  the 
second  action  could  not  be  supported;  and,  further, 
that  some  parts  of  the  work  were  done  after  the  tes- 
tator's death,  though  the  Plaintiff  could  not  distinguish 
what  parts ;  but  that  it  had  been  contended,  on  behalf 
of  the  Plaintiff,  that  under  the  terms  of  the  rule  of 
reference  the  arbitrator  was  authorised  to  consider  all 
the  claims  of  the  Plaintiff,  on  the  heir  as  well  as 
the  executors,  and  to  direct  the  verdict  to  stand  for 
the  whole  conjoint  amount ;  while,  on  behalf  of  the 
Defendants  and  the  heir,  it  was  contended  that  such 
a  construction  of  the  order  of  reference  could  not  be 
allowed,  as  the  Defendants  in  the  capacity  of  executors 
could  not  be  chargeable  for  repairs  done  in  the  time  of 
the  heir.  That  after  the  award  was  made,  a  clerk  of 
the  Defendant's  attorney,  who  had  the  management 
of  the  cause,  applied  to  the  arbitrator,  previously  telling 
him  that  the  object  of  the  application  was  to  enable 
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the  Defendants  to  appeal  to  the  Court  upon  the  con- 
struction of  the  order  oF  reference,  and  requested  the 
arbitrator  to  inform  him  in  what  mode  he  had  decided 
on  the  question  of  the  consti'uction  of  the  order ;  and 
that  the  arbitrator,  for  the  purpose  of  enabling  the  De^ 
fendanis  to  make  an  japplicatioti  to  the  Courts  stated  that 
the  construction  he  had  placed  on  the  order  was,  that 
if  any  thing  was  due  to  the  Plaioti£P  either  from  the 
Defendants  or  the  heir,  whether  such  debt  were  the 
subject  of  the  first  action  or  not,  the  verdict  in  that 
action  was  to  stand  for  the  whole  amount.  And  that 
he  had  acted  on  that  principle  in  making  his  award. 


18S9. 

JONKB 

V. 
CORRT. 


E.  V.  WUliamSj  who  shewed  cause,  contended^  that  as 
the  award  was  good  on  the  face  of  it  as  compared  with 
the  terms  of  the  submission  and  the  matters  submitted, 
it  could  not  be  disturbed.  As  to  what  took  place  on  the 
reference,  the  Court  could  not  set  aside  the  award  with 
regard  to  any  such  matter :  that  it  would  be  dangerous  to 
act  on  any  such  ground,  not  only  because  the  argu* 
meats  and  points  taken  before  the  arbitrator  were  liable 
to  be  misrepresented,  but  because  possibly  the  arbi- 
trator might  have  disregarded  them,  and  have  pro- 
ceeded on  some  ground  not  suggested  by  either  party. 
In  the  present  case  he  might  have  thought,  that  as 
the  works  were  begun  on  a  contract  made  by  the  tes- 
tator, his  executors  were  solely  liable  for  the  comple- 
tion of  them  under  such  .contract;  or  he  might  have 
considered,  that  any  payments  made  on  account,  were 
appropriated  to  the  later  items,  and  not.  to  the  works 
done  in  the  testator's  lifetime.  If  he  proceeded  oti  any 
such  ground,  though  it  might  not  be  clear  that  he  was 
right,  yet  the  Court  had  no  power  on  that  account  to 
set  aside  his  award ;  for  the  Court  could  not  interfere  on 
the  mere  ground  that  the  arbitrator  had  mistaken  the 
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18S9.       Iaw;  CampbeUy.  JWm/otD(a),  Symesy.  Goo^dlam.(b) 

At  to  the  conversation  with  the  arbitrator  after  the 

JoNM  making  of  the  award,  the  Ciourt  could  not  look  to  that 
CoBRT.  ^  ascertain  the  grounds  on  which  the  arbitrator  pro- 
ceeded ;  for  an  award  cannot  be  set  aside  except  for 
some  defect  appearing  on  the  face  of  it,  or  of  some 
paper  delivered  with  it,  so  as  to  form  a  part  of  it  In 
Williams  ▼•  Jones  (c),  the  arbitrator  wrote  a  letter  ex- 
plaining the  grounds  on  which  he  had  made  his  award; 
but  the  Court  refused  to  look  at  it  for  the  purpose  of 
setting  aside  the  award.  Again,  the  Plaintiff  could 
not  answer  the  affidavit  as  to  the  conversation  with 
the  arbitrator,  unless  he  went  to  the  arbitrator  and 
requested  him  to  make  an  affidavit ;  and  it  would  be 
unseemly,  if  arbitrators  were  to  be  subjected  to  the 
necessity  of  making  affidavits.  iTindal  C.  J.  You 
might  have  asked  him  if  it  was  true  that  he  had  said 
what  is  imputed,  and  if  he  denied  it,  you  might  have 
made  an  affidavit  of  his  denial.]  That  would  have  been 
to  ask  the  Court  to  disbelieve  a  positive  oath,  on  an 
affidavit  of  a  statement  made  by  a  party  not  upon  oath. 
It  has  been  held,  however,  that  the  affidavit  of  an  arbi- 
trator is  not  receivable  to  explain  his  award ;  Oordon  v. 
Mitchell*  (d)  So,  the  declarations  or  affidavits  of  jury- 
•  men  are  not  receivable  for  the  purpose  of  shewing  that 
they  have  acted  on  improper  or  mistaken  grounds  in 
giving  their  verdict.  That  principle  applies  to  the  case 
of  the  declarations  of  an  arbitrator  as  to  the  grounds  on 
which  he  has  acted,  because  he  stands  in  the  position, 
by  the  consent  of  the  parties,  of  both  Judge  and  jury. 

TiNDAL  C.  J.     I  think  this  award  must  be  set  aside. 
It  appears  that  an  action  has  been  brought  against  the 

(a)  1  Price,  81.  (c)  5  Man.  *  R.  S. 

(6)  2  New  Cases,  532.  (d)  SB.Moorej  241. 
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Defendants  in  their  own  right,  and  another  action  against        1 839. 
them  in  their  capacity  of  executors,  for  work  done  by  the  ' 

PLuDtiff  as  a  noason  in  the  time  of  the  testator  and  after        ^^^^ 
his  decease;    and  that  these  actions  were  referred  to       Cobby. 
arbitration,  with  liberty  to  the  heir  at  law  to  come  in 
IS  a  party  to  such  arbitration.    The  arbitrator  finds 
that  there  waa  no  ground  for  the  action  against  the 
Defendants  in  their  own  right,  and  has  ordered  a  dis- 
continuance; the  work  was  done  to  the  testator's  house, 
partly  iol  the  time  of  the  testator,  and  partly  in  the 
time  of  the  heir}  and  the  arbitrator,  combining  the 
two  aams,  gives  the  Plaintiff  the  benefit  of  a  judg« 
ment  for  the  whole  against  the  Defendants,  calling  on 
them  therefore  to  pay  what  is  due  from  the  heir.    In  a 
ooQYersation  with  the  Defendant's  attorney,  he  states 
that  such  was  the  ground  of  his  award ;  and  it  is  ob- 
jected that  we  ought  not  to  receive  evidence  of  that 
conversation  after  the  proceedings  were  finished,  to  im- 
peach the  award ;  and  in  ordinary  cases  I  agree  that 
we  ought  not ;   but  here,  when  the  arbitrator,   upon 
being  told  that  an  application  is  about  to  be  made  to  the 
Court,  himself  assigns  the  ground  of  his  judgment,  for 
the  purpose  of  enabling  the  Defendant  to  make  such 
application,  and  shews  that  he  is  mistaken,  it  is  imma- 
terial whether  he  gives  this  out  in  the  course  of  the  pro- 
ceedings or  after  the  award. 

Vaughak  J.  We  are  slow  to  interfere  against  an 
&ward;  but  it  is  an  exception  to  the  general  rule,  where 
the  arbitrator,  upon  being  told  his  judgment  will  be 
reviewed,  and  in  furtherance  of  an  appeal,  assigns  an 
erroneoos  ground  for  the  decision  he  pronounces. 

BosAN2UET  J.  This  is,  in  effect,  a  mistake  made  by 
the  arbitrator  as  to  the  extent  of  his  jurisdiction  in  the 
action  against  the  Defendants  t  and,  under  the  present 
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circumstances,  the  Court  is  authorised  to  hear  what  the 
arbitrator  has  said  as  to  the  principles  on  which  be 
considered  his  jurisdiction  to  be  founded. 

Ersking  J.  I  am  of  the  same  opinion.  The  arbi- 
trator having  been  told  that  an  application  would  be 
made  to  the  Court,  he  must  be  taken  to  have  expressed 
himself  with  a  view  to  the  opinion  of  the  Court.  The 
Court,  however,  would  not  have  interposed  unless  it 
had  appeared  that  the  arbitrator  had  mistaken  his 
powers,  as  he  clearly  has  done  in  awarding  that  the 
Defendants  shall  pay  as  well  for  the  work  done  in  the 
time  of  the  heir  as  for  that  done  in  the  time  of  the  tes- 
tator. 

Rule  absolute. 


Jan,  12. 


Tyler  v.  Campbell. 


An  attach-         A  N  attachment  had  been  obtained  against  the  De* 

ment  for  non-  fendant  for  non-performance  of  an  award,  by  which 

performance  i       x^i  .     -«»  .  r 

of  an  award     he  was  ordered  to  pay  the  Flamtiti  a  certain  sum  ot 

was  ordered      money,  and  to  deliver  up  a  certain  quantity  of  wine. 
•  suspended  to        '^^^  Defendant  failed  to  deliver  up  the  wine,  alleging 
await  the  re-    that  he  had  sold  it;  whereupon  the  Plaintiff  consented  to 

suit  of  an        receive  insteftd,  the  money  which  the  wine  had  fetched ; 
enquiry;  but  "^  .  j    i    .       i 

it  was  to  be      A^^d  the  attachment  was   to  remam  supended  m  the 

discharged       office,  to  give  the  Defendant  an  opportunity  of  satisfy- 
of  the  costs  of  *"8  ^'^®  Master  that  the  wine  had  been  sold,  and  for 

the  attach- 
ment, if  Defendant  performed  certain  conditions  within  a  certain  time:  De- 
fendant^ having  failed  to  perform  the  condition  within  the  time,  the  attachment 
issued^  and  Defendant  then  complied :  Held,  that  the  costs  of  the  enquiry  were 
to  be  considered  as  part  of  the  costs  of  the  attachment. 
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what  sum.     If  he  paid  the  money  or  delivered  the        18S9. 

wine  within  a  given  time,  the  attachment  was  to  be  db-       

darged,  upon  payment  of  the  costs  of  the  attachment  Ttler 

The  Defendant  having  failed  to  do  either  within  the    Cajipbbt«l. 
time  appointed,  the  attachment  issued,  when  the  De- 
fendant paid  for  a  part  of  the  wine,  and  delivered  the 
residue. 

In  taxing  the  costs  of  the  attachment,  the  Master 
haTJDg  disallowed  the  costs  of  the  enquiry  touching  the 
allied  sale  of  the  wine, 

Wilde  Serjt.  obtained  a  rule  nisi  for  a  review  of  the 
taxation. 

Andrews  Serjt.,  who  shewed  cause,  contended  that 
the  costs  of  this  enquiry  were  no  part  of  the  costs  of  the 
attachment,  and  that  as  the  Defendant  had  substan- 
tially complied  with  the  conditions  imposed  upon  him,  he 
was  not  liable  to  the  costs  of  the  enquiry. 

Wilde*  The  enquiry  was  in  ease  of  the  Defendant ; 
and  the  costs  incurred  were  strictly  costs  of  the  attach- 
ment, because,  without  the  enquiry,  it  could  not  be 
ascertained  whether  the  Defendant  was  entitled  to  his 
discharge  or  not. 

TiNDAL  C.  J.     All  costs  which  are  fairly  incidental 
to  the  suing  out  an  attachment  must  be  considered  as 
costs  of  the  attachment,  and  among  them  the  costs  of  . 
the  enquiry  which  is  to  enable  the  Defendant  to  obtain 
his  discharge.     That  enquiry  was  for  his  benefit. 

Rule  absolute. 


touv. 
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«/«».  12.  Cross  v.  Collins. 


PlaintifF,  nPHE  Plaintiff  sued  the  Defendant,  in  this  Court,  for 

BuinginC.P.,  £i  15,^^  ^jjg  balance  of  a  demand  of  5L  15s,  for 

for  2/.  15*.,  a  ii-i,  ,  ,^i.ir  l 

Defendant  goods  sold  and  money  lent,  Su  of  which  5/.  15s.  the 

who  lived  Defendant  had  allowed  the  Plaintiff  in  an  action  brought 

j^^^ction  ^y  ^^^  Defendant  against  the  Plaintiff  in  the  Palace 

of  the -B/flcAr-  CoarL 

heath  Court  jn  ^^  present  action  the  jury  having  found  a  verdict 

of  Requests  j     j  o 

and  reco-    ^  ^^^  ^^'  ^^*  ^^*  °^'y>  ^°  ^^  ground  that  part  of  the  goods 

Tering  only  charged  as  sold  had  been  left  with  the  Defendant  upoa 

Held'^t  ^^  ^^  return,  thereby  reducing  the  Plaintiff's  original 

the  sum  re-  claim  to  4fL  2s.  Sd^ 

covered  was         j^  yule  was  obtained  calling  on  the  Plaintiff  to  shew 

the  sum  cause  why  he  should  not  pay  the  Defendant  his  costs 

sought  to  hQ  under   the   Blackheath   Court  of  Requests'  Act  (6  & 

that  Defend-  7  ^  4.  c.  cxx.),  the  Defendant  residing,  inhabiting,  and 

ant  was  en-  keeping  a  house  within  the  hundred  of  Blackheaik^  and 

titled  to  his  being  at  the  time  of  the  contracting  the  debt,  and  the 
costs  under  .  ^ 

the  Black-'  commencement  of  this  action,  liable  to  be  summoned  to 

heath  Court  the  Blackheath  Court  of  Requests. 
Act^eT*"  By  6  &  7  H^.  4.  c.  cxx.  s.  21.,  the  Blackheath  Court 

7^.4.c.cxx.^  has  jurisdiction  over  demands  in  debt  or  assumpsit  not 

?&*^  r^  exceeding  5L ;  but  sect.  22.  excepts  "  any  sum  being 

Ixxxix.  only  ^^  balance  of  any  account  originally  exceeding  5^," 

giving  the  while  sect.  74.  gives  the  Defendant  his  costs  if  he  is 

courts^*^  .  sued  in  any  superior  court  for  a  demand  which  the 

diction  where  Plaintiff  might  have  recovered  in  the  Blackheath  Court 

the  sum  However,  by  1  &  2  Vict.  c.  Ixxxix.  s.  2.,  it  is  enacted 

recovered  ^^  "  nothing  in  the   said   recited   act  (6  &  7  W*  4. 

amounts  to  c.  cxx.)  shall  be  construed  to  extend  so  as  to  prevent 

'*  or  restrain  any  person  or  persons  from  suing  in  any 
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of  her  Majesty's  superior  Courts  at   Westminster^  or        18S9. 

from  lefjing  plaints  in  the  Court  of  the  Queen's  Palace 

of  Westminster^  where  the  sum  sought  to  be  recovered 

shall  amount  to  the  sum  of  ^Os.^  in  the  same  manner  as      Colums. 

he  or  they  might  have  done  in  case  the  recited  act  had 

not  passed." 

Bantam^  who  shewed  cause,  contended  that,  though 
previously  to  1  &  S  Vict.  c.  Ixxxix.  the  Defendant  would 
have  been  entitled  to  his  costs,  because  the  verdict 
shewed  that  the  Plainti£Phad  sued  for  the  balance  of  an 
account  which  never  exceeded  5/.,  Moore  v.  Jones  (a),  yet 
that  as  now,  under  that  statute,  the  Courts  at  Westmin^ 
iter  had  a  concurrent  jurisdiction  where  the  sum  sought 
to  be  recovered  amounted  to  40s.,  the  Plaintiff  here, 
who  sought  to  recover  2/.  155.,  was  not  liable  to  costs. 

Bumfrey^  in  support  of  the  rule,  argued  that  though  , 
the  last  act  gave  the  Courts  at  Westminster  concurrent 
jurisdiction  where  the  sum  sought  to  be  recovered  was 
405^  yet  it  did  not  take  away  the  Defendant's  right  to 
costs  under  the  first  act,  where  the  Plaintiff  sued  in  the 
superior  courts  for  a  demaiTd  which  he  might  have 
recovered  in  the  Blackheath  Court ;  and  he  might  still 
have  recovered  his  present  demand  in  that  Court. 

At  all  events,  in  the  I&st  act,  by  the  expression 
AOR  sought  to  be  recovered,  the  legislature  meant  the  sum 
which  the  jury  finds  to  be  due,  for  that  is  the  sum 
which,  in  contemplation  of  hiw,  a  Plaintiff  seeks  to 
recover :  and  as  the  Plaintiff  had  recovered  IL  2s.  6tL 
only,  he  had  no  right  to  sue  in  the  Court  of  Common 
Pleas.  .._;. 

TiNDAL  C  J.  The  only  reliance  of  the  Plaintiff  is 
on  the  argument  that  we  are  to  interpret  the  words 

(a)  £  Iknh  58. 
o  9 
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sought  to  be  rec&oeredj  in  the  last  act,  as  meaning  what- 
ever the  Plaintiff  M/nArs  he  may  recover.  But  from  tbe 
context  it  is  plain  the  legislature  roust  have  meant  the 
sum  which  the  Plaintiff  actually  recovers ;  otherwise  a 
Plaintiff  might  always  elude  the  act  by  putting  in  his 
declaration  more  than  he  knew  to  be  due. 

Vaughan  J.  Upon  any  other  constrnctioD,  we 
should  have  to  decide  in  every  case  a  question  of  reason- 
able and  probable  cause. 

BosANQtJET  J.  and  Erskine  J.  concurred. 

Rule  absdute. 


Jan.  12. 


M*Georgb  v.  Eoan. 


Held,  that 
proof  of  De- 
fendants' 
having  paid 
for  articles 
ordered  hy 
his  wife  for 
the  use  of 
her  own 
house^  was 
relevant  evi- 
dence to  go 
to  a  jury, 
upon  a  ques« 
tion  whether 
or  not  she 
had  placed 
her  niece  at  a 
school  with 
his  authority 
and  at  his 
charge. 


THHIS  was  an  action  to  recover  a  sum  due  for  a 
quarter's  schooling  of  a  female,  nine  years  of  age, 
the  niece  of  the  Defendant's  wife. 

The  Defendant's  wife  took  her  to  the  PlaintifPs 
school  near  London^  and  the  Defendant  visited  her  there 
once  or  twice. 

The  child's  father,  who  lived  at  a  great  distance  in 
the  country,  died  shortly  after  the  child  was  placed 
under  the  care  of  the  Plaintiff. 

At  the  trial  before  the  under  sheriff  of  Middlesex, 
after  proof  of  the  foregoing  facts,  the  Plaintiff  offered 
evidence  that  the  Defendant  had  paid  for  a  variety  of 
articles  ordered  by  his  wife  for  the  use  of  his  own  house, 
and  among  things,  the  bill  of  a  carver  and  gilder. 

This  evidence  was  objected  to  on  the  part  of  the  De- 
fendant, as  irrelevant  to  the  issue  between  the  Plaintiff 
and  Defendant,  but  the  undersheriff  received  it ;  and  a 
verdict  havbg  been  found  for  the  Plaintiff, 
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Hm^reymoYed  to  set  it  aside,  on  the  ground  that  18 39. 
the  evidence  ought  to  have  been  rejected,  and  that  there 
was  00  evidence  to  go  to  the  jury  that  the  Defendant 
had  ever  authorised  his  wife  to  put  her  niece  to  school  £qan. 
at  his  expense.  It  would  stop  alt  kindly  intercourse 
between  a  man  and  his  young  acquaintances,  if  a  mere 
friendly  visit  were  to  render  him  responsible  for  their 
support.  And  proof  that  the  husband  had  authorised 
bis  wife  to  incur  ordinary  household  expenses,  was  no 
evidence  that  he  had  authorised  her  to  place  at  school 
at  his  charge  a  child  not  his  own. 

TiNDAL  C.  J.  I  think  there  was  a,  case  for  the  jury, 
though  a  very  slender  case,  and  I  am  not  disposed  to 
disturb  the  verdict.  As  to  the  evidence  of  the  wife's 
agency  in  household  matters,  I  think  it  was  evidence 
for  the  jury,  though  very  slight,  upon  the  question  in 
dispute. 

Vaughan  J.  concurred. 

BosANgUET.  J.  As  there  was  some  evidence  to  go 
to  the  jury,  I  think  we  ought  not  to  disturb  the  verdict. 
As  to  the  evidence  of  the  wife's  acting  upon  other  occa- 
sions, dthough  of  no  great  weight,  I  think  it  was  ad- 
missible on  the  question,  whether  or  not  the  wife  had 
anthority  as  to  the  point  in  dispute. 

Ebskine  J.  concurrmg,  a  rule  was 

Refused. 


o  S 
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Jan.  14.  DaLTON  t'.  GiB. 


Defendanti      HPHE  Defendant  pleaded  infancy  to  an  action  for 

an  infant,  liy-       .   m>ods  sold  and  delivered,  and  upon  a  replication 
ing  in  a  style  o  T  . 

of  some  prc'    that  the  goods  were  necessariiss  according  to  her  station 

^°««n'  1>«^  in  life,  it  appeared, 

of  Plaintiff  ThvX  the  Defendant,  a  young  woman  of  twenty,  was 

in  the  course    at  the  time  of  the  delivery  of  the  goods  in  question,  living 

of  four  ^j^j^  j^^  mother  at  a  hotel  in  Hanover  Square  ;  that  the 

months,  silks  ,  ^  , 

to  the  amount  mother  and  daughter  drove  about  in  a  carriage;- that  the 

of  35/.,  some   mother  was  sitting  in  the  carriage  when  the  Defendant 

of  ivhich  DveTe 

deliyered  in     Stepped  out  into  the  Plaintiff's  shop,  and  purchased 

the  presence    some  of  the  goods  in  question ;  and  that  the  residue  of 

of  her  mother,  ^^^  ^isA  been  sent  to  the  hotel  in  Hanover  Square. 

and  some  sent  ^ 

io  a  fashion-        1*he  articles,  which  were  chiefly  silks,  amounted  to 

able  hotel,        35/,^  and  been  supplied  in  the  course  of  four  months, 
fendant  and  '^^^  Plaintiff  had  never  made  any  enquiries  of  the 

her  mother      mother,  and  it  appeared  that,  notwithstanding  the  figure 

hved.  Held,     ^^^  ^^^  gj^^  ^^  j^^  embarrassed  circumstances,  her  hus- 

that  Defend-  ... 

ant  was  liable  hand  livmg  in  Calais^  and  herself  being  unable  to  pay 

for  the  her  servants'  wages. 

withstanding        '^^  Eiefendant  told  the  Plaintiff  that  she  had  expcc- 

Flaintiffhad    tations  from  her  grandfather. 

omitted  to  The  Chief  Justice  directed  the  jury,  that  in  forming 

make  any  en-        ...  j    j^  ^  o 

quiries  of  the  their  opinion  whether  or  not  the  goods  in  question 

mother  whe-    ^ere  necessaries,  they  must  look  to  the  apparent  station 
the  articles      ^^^  circumstances  of  the  party.     A  verdict  having  been 

were  neceft-      found  for  25/.  165.  the  balance  claimed, 

sary  for  the 

Defendant. 

Hayes  moved  for  a  new  trial,  on  the  ground  that  the 

verdict  was  against  the  weight  of  evidence;  and  also 
^.  A.f^.-it^^^  ^*t  ^®  j^^y  should  have  been  told  to  look  to  the  actual, 


Dalton 

V, 


2  VICTORIA.  199 

not  the  apparent  situation  of  the  Defendant.    As  the       ]  839. 
daughter  was  living  with  her  mother,  it  was  to  be  pre- 
sumed she  was  supplied  with  necessaries  at  home,  and 
if  the  Plaintiff  had  enqmred  of  the  parent  as  he  ought         Qib. 
to  have  done,  Ford  v.  FothergiU  (a),   Bainbridge  v. 
Pickering  (i),  Story  v.  Pery  (c),    Cook  v.   Denton  (rf), 
he  might  have  ascertained  what  the  real  circumstances  of 
the  Defendant  were.  In  Brayshaw  v.  Eaton  (e),  where  an 
attorney's  clerk  in  London,  who  had  been  supplied  with 
proper  clothes  by  his  mother  at  Newcastle,  was  sued  for 
the  price  of  a  Newmarket  coat  and  other  incongruous 
attire,  this  Court,  in  the  present  term,  granted  a  rule 
fdsi  to  set  aside  a  verdict  for  the  Plaintiff. 

TiNDAL  C.  J.  In  that  case  the  objection  was,  that 
the  infant  was  supplied  with  necessaries  from  another 
quarter,  as  the  Plaintiff  might  have  ascertained  upon 
enquiry.  On  the  present  occasion  I  do  not  mean  to 
break  in  on  the  rule  as  to  the  propriety  of  making  en- 
quiry :  but  a  party,  by  her  conduct,  may  give  such  an 
appearance  to  things  as  to  render  enquiry  unnecessary. 

Here,  the  infant,  living  with  her  mother  at  a  hotel  at 
the  west  end  of  the  town,  drives  to  the  Plaintiff's  shop 
in  a  carriage,  accompanied  by  her  mother,  who  waits  in 
the  carriage  while  the  daughter  purchases  the  goods: 
some  she  took  home  in  the  carriage ;  others  were  deli- 
vered at  the  hotel :  under  these  circumstances  the  jury 
might  fairly  infer  that  the  whole  had  come  under  the 
mother's  inspection,  and  if  so,  what  necessity  was  there 
ibr  makmg  enquiry  about  that  which  the  mother  had 
sanctioned.  In  addition  to  this,  the  daughter  said  she 
had  expectations  from  her  grandfather^  and  the  whole 


(a)  1  Eip.  211.  (d)  3  Car.  P.  114. 

6)  2  r.  BL  1325.  (e)  Po9t.  p.  282. 

c)  4  Car.  S^  P.  526. 
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conduct  of  the  parties  was  such  as  to  render  enquiry 
unnecessary. 

Vaughan  J.  I  am  of  the  same  opinion.  The  pre- 
sence of  the  mother  when  the  daughter  purchased  the 
artidesy  and  her  omission  to  reject  those  which  were 
delivered  at  the  hotel,  rendered  enquiry  superfluous. 

BosANQUET  J.  Generally  speaking,  it  is  necessary 
that  the  tradesman  should  make  enquiry ;  but  here  the 
parent  came  to  the  shop  with  a  daughter  twenty  years 
of  age,  and  it  was  not  necessary  that  the  shopman 
should  ask  her  whether  she  sanctioned  by  her  words 
what  she  sanctioned  by  her  conduct. 

Erskike  J.  In  Brayshcnv  v.  Eaton  the  defendant  was 
living  apart  from  his  friends,  and  enquiry  might  hare 
satisfied  the  tradesman  that  he  was  sufficiently  supplied 
with  clothes. 

Here^  the  countenance  given  by  the  mother  to  her 
daughter's  purchase,  rendered  enquiry  superfluous. 

Rule  refused. 


Jan,  22. 


Whalley  V.  Williamson. 


'^l"™""^  TN  this  action  of  uespass  for  breaking  into  the  Plain- 
has  authoi^  ^*^  dwelling-house,  the  jury,  at  the  Stafford  Spring 
to  reyoke  a  assizes,  1836>  found  a  verdict  for  the  Plaintiff  with  l5. 
ffranted  to  de-  damages,  and  Alderson  B.  subsequently,  at  Gloucester^ 
priye  a  Plain-  before  the  end  of  the  circuit,  certified  to  deprive  the 
**ff  ^^  ^  PlaintlflF  of  his  costs,  under  43  Eliz.  c.  6.  s.  2. 
eventa  it  ia  '^^  Plaintiff  kept  the  postea  in  his  own  possession, 

too  late  to  re^  and  in  May  ISS?,  upon  an  affidavit  that  the  Plaintiff 
voke  it  four- 
teen months  afler  the  tiiaL 
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\mkfiit  meant  to  try  a  question  touching  the  freehold,        1839. 

Alderson  B.,  after  hearing  both  parties,  directed  the  cer-       

tificate  to  be  erased :  whereupon  Whalley 

WlUJAUSON. 

Ludbm  SerjL  obtained  a  rule  nisi  to  tax  the  PlaintifiP 
his  costs;  against  which 

JZ.  V.  jRickardSi  V.  Lee^  and  Pike  shewed  cause. 
By  the  express  words  of  43  Eliz.  c*  6.  5.  2.,  the  cer- 
tificate ought  to  be  given  at  l^id  Prim;  and  though  it 
may  be  indorsed  on  the  postea  afterwards,  even  after 
taxing  costs,  Foxall  v.  Banks  (a),  yet  when  once  in- 
dorsed it  is  final.  No  statute  gives  the  judge  any  au- 
thority to  withdraw  it  or  to  interfere  with  it;  for  the  re- 
cent statute  by  which  a  judge  is  empowered  to  amend  a 
record  of  other  courts  besides  his  own,  does  not  apply 
to  the  erasure  of  a  certificate. 

At  all  events  such  an  act  should  be  done  within  a 
reasonable  time;  while  the  commission  of  the  judge 
vho  granted  the  certificate  is  still  in  force ;  and  within 
the  first  four  days  of  the  term  ensuing  the  trial :  other^ 
wise  the  Defendant  is  put  off  his  guard :  for  shou  }f  he 
be  apprised  within  that  time  of  the  Plaintiff's  intention 
to  seek  to  rescind  the  certificate,  he  might  move  for  a 
sew  trial,  which  a  release  from  the  Plaintiff's  costs 
might  render  superfluous.  After  a  lapse  of  fourteen 
months,  including  four  terms  and  two  assizes,  the  Plain- 
tiff's proceeding  is  too  late. 

And  the  application  to  revoke  ought  to  have  been  made, 
if  at  all,  to  this  Court ;  for  the  certificate  of  the  judge  at 
M»i  Prius  is  to  be  returned  to  the  court  above,  that  the 
jadges  there  may  see  what  judgment  to  give;  after  such 
return,  the  judge  at  Nisi  Prius  \s  functus  officio. 

In  Anderson  v.  S/ierwin  (6),  the  application  to  revoke 

(a)  5  JB.  4*  JAf.  536.  (6)  7  Car.  4  P.  527- 
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18S9. ,     the  certificate  was  made  before  the  next  assiieii  and 

while  the  commission  of  the  certifying  jndge  was  still 

Whalmt     in  force. 

WlUiIAlCSON. 

Ludlam  and  Carrin^on  in  support  of  the  rule.  The 
statute  of  Eliz,  prescribes  no  time  within  which  the 
judge  shall  give  his  certificate,  and  the  judge  at  Nid 
Prius  is  not  functus  officio  till  final  judgment  is  rigoed; 
Johnson  v.  Stanton  (a)j  WooOey  v.  fVhitby.  (b)  There 
can  be  no  reason,  therefore,  why  a  judge  should  not  re- 
yoke  a  certificate  at  any  time  within  which  he  may  give 
it  He  may,  at  any  time  before  final  judgment,  apply 
the  finding  of  the  jury  to  the  particular  issues  to  which 
it  relates,  though  not  after :  Bonfield  v.  AElne  (c),  Mace 
v.  Lavett.  {d)  And  if  he  may  amend  the  finding  of  the 
jury,  d  fortiori  he  may  revoke  his  own  certificate. 
Anderson  v.  Sherwin  is  in  point  for  the  Plaintiff 

TiNDAL  C.  J.  The  question  within  what  time  a  judge 
may  revoke  his  certificate  is  altogether  difierent  from 
the  question  within  what  time  he  may  grant  it.  When 
he  has  granted  it,  it  is  a  notice  to  the  Defendant  that  he 
is  not  to  pay  costs,  and  if  he  revokes  it  he  should  do  so 
within  a  reasonable  time.  I  can  hardly  think  any  time 
reasonable,  which  is  more  extensive  than  that  within 
which  judgment  may  be  signed.  The  statute  does  not 
expressly  give  him  authority  to  revoke  his  certificate  at 
all :  it  is  expedient,  however,  that  under  some  circum- 
stances he  should  have  the  power  to  do  so,  as,  upon 
discovery  of  facts  before  unknown.  But  then  he  should 
do  it  within  a  reasonable  time.  In  strict  practice,  the 
postea  is  supposed  to  be  in  court  on  the  first  day  of 
term ;  and  though  I  would  not  say  that  the  judge  might 


(a)  4  Ihw.  S(  Ry.  156.  (e)  ZB.S^C.  621 

(6)  Id.  147.  {d)  Id.  580. 
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not  revoke  his  certificate  before  the  fourth  day  of  term,        18S9. 
jet  if  it  were  done  so  late,  it  might  place  the  Defendant       — 
in  a  position  he  could  be  called  upon  to  anticipate,  by     whallby 
depriving  him  of  the  opportunity  of  moving  for  a  new  WiujAMsoy. 
trial,  which,  relying  on  the  certificate,  he  may  have 
been  induced  to  forego.    Therefore,  without  contesting 
the  right  of  the  judge  to  revoke  his  certificate,  I  think 
that  at  all  events,  in  this  case,  he  has  not  revoked  it 
within  a  reasonable  time,  and  that  this  rule  must  be  dis- 
charged. 

Vaughan  J.  I  do  not  pronounce  any  opinion  as  to 
the  Judge's  power  to  revoke  his  certificate;  but  if  he 
have  power  to  revoke,  why  should  he  not  have  power 
to  regrant,  and  in  that  way  where  is  the  matter  to  end  ? 

In  Anderson  v.  Sherwin  the  Judge's  authority  was 
not  contested,  so  that  the  case  is  of  no  great  weight. 
But  manifest  injustice  would  ensue,  if  the  application 
fo  revoke  were  not  made  before  the  expiration  of  the 
first  ibur  days  of  term ;  for  the  election  to  move  for  a 
new  trial  often  depends  upon  the  state  of  the  damages 
and  costs,  and  if  the  certificate  be  revoked  after  the 
four  days,  how  can  the  Defendant  be  restored  to  his 
Ibrmer  position  ?  At  all  events,  therefore,  if  the  certifi- 
cate be  revoked,  it  should  be  revoked  within  a  reason- 
able time;  and  a  revocation  fourteen  months  after  the 
granting  is  not  reasonable.' 

BosAVQ^^^^T  ^*  Assuming' that  the  Judge  has  power 
to  revoke  his  certificate,  he  should  exercise  that  power 
within  a  reasonable  time. 

In  Jnderson  v.  Sherwinj  as  no  subsequent  assizes  had 
intervened,  the  Judge  who  certified  was  still  the  Judge 
on  the  commission  under  which  the  certificate  had  been 
gnuited.  I  give  no  opinion  as  to  the  power  to  revoke ; 
it  may  be  convenient  the[Judge  should  possess  the  power ; 
bat  at  all  events  he  should  exerdse  it  within  a  reason- 
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1839*  Able  time.  Two  cases  have  been  cited  in  which  certi- 
'  cates  have  been  granted  at  considerable  distances  of 
Whallet  time,  and  it  has  been  contended  that  they  may  be 
WiLUAMsoK.  gi^Q^^  A^  A^y  ^iniG  before  final  judgment.  But  neither 
of  the  cases  establishes  that  proposition.  In  Johnson  v. 
Stanton  (a),  the  certificate  was  granted  four  days  afcer 
the  trial;  a  motion  was  made  to  review  the  taxation  of 
costs,  on  the  ground  that  the  certificate  should  have 
been  granted  at  the  trial;  and  the  Court  said,  ^'It 
conduces  to  the  better  administration  of  justice  that  the 
judge  should  have  time  to  consider  of  the  certificates 
rather  than  to  be  under  the  necessity  of  deciding  upoa 
it  at  the  instant"  And  in  JVooUeyv.  Whitby,  Abbott  Ci. 
says,  "  The  sound  construction  of  the  enactment  appears 
to  me  to  be,  that  if  at  the  trial  the  trespass  appears  to 
have  been  wilful,  the  Judge  may  grant  his  certificate  at 
any  convenient  time.  This  certainly  is  the  most  proper 
construction,  inasmuch  as  it  gives  the  judge  time  for 
consideration,  which  he  ought  to  have  for  the  due 
exercise  of  the  discretion  vested  in  him  by  the  statute." 

It  is  pressing  these  cases  too  far,  to  infer  from  them 
that  a  judge  may  grant  a  certificate  at  any  time  before 
final  judgment,  even  though  he  should  be  authorised  to 
grant  one  after  the  assizes. 

If  he  have  authority  to  revoke,  he  must  at  all  events 
exercise  that  authority  within  a  reasonable  time. 

Erskine  J.  •  The  practice  of  amending  the  postea^ 
in  which  the  judge  merely  makes  the  entry  according 
to  the  fact,  and  exercises  no  discretion,  has  no  analogy 
to  the  case  in  which  at  his  discretion  he  deprives  a 
Plaintiff  of  costs*  When  he  has  once  done  that,  if  he 
revokes  his  decision,  he  must  at  all  events  revoke  it 
within  a  reasonable  time. 

Rule  discharged. 

(a;  2B.S(C.  621. 
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Doe  dem.  Lloyd  v.  Williams.  Jan.  22. 

Jl^ILDE  Seijt  obtained  on  behalf  of  the  PlaintifT,  a  The  circum- 

rule  nisi  to  change  the  venue  in  this  cause  from  "twice  that 
Badnorskire  to  an  adjoining  county^  on  the  ground  that  twenty-nine 
there  were    but  twenty-nine  special  jurymen  in  the  special  jurors 

county  of  Radnor ;  that  the  Defendant's  attorney  had  !"  *  county 

\  ^  .  ,  -^  18  not  a  suffi- 

great  mfluence  at  Prestetgn^  and  many  mortgages  on  cient  ground 

small  freeholds  in  the  parish  where  the  premises  in  foi*  changing 
question  lay,  and  where  a  considerable  proportion  of 
the  jurors  resided ;  that  there  was  a  ferment  in  the 
neighbourhood  where  the  premises  lay  on  the  question 
who  was  justly  entitled  to  them  ;  that  the  farmers  of  the 
parish  had  countenanced  the  Defendant  in  taking  for- 
cible possession  of  the  premises;  and  that  the  Defendant 
was  an  old  bone-setter,  who  had  set  the  bones  of  many 
who  might  sit  on  the  jury. 

£i)iaff5  shewed  cause  on  an  affidavit  which  disclosed 
that  Presteign  was  eighteen  miles  distant  from  the  assize 
town ;  denied  the  existence  of  any  ferment  on  the  sub- 
ject of  the  title  to  the  premises ;  and  asserted  that  the 
Defendant  took  possession  of  them  as  heir  to  a  lunatic, 
who  had  executed  a  deed  under  which  the  lessor  of  the 
Plaintiff  claimed. 

Wilde  relied  on  the  impossibility  of  striking  a  special 
Jury  according  to  the  act  of  parliament ;  and  on  the 
absence  of  any  denial  that  the  farmers  in  the  neighbour- 
hood had  countenanced  the  Defendant  in  taking  forcible 
possession,  or  that  the  Defendant's  attorney  had  a  num- 
ber of  mortgages  in  the  parish. 
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Doe  dem. 
Llotd 

V. 
WlIiUAMB. 


TiNDAL  C.  J.  If  we  were  to  make  this  rale  absolute, 
we  should  be  saying  that  no  special  juiy  cause  shall  be 
tried  in  Radnorshire^  Should  there  be  a  failure  of  justice 
for  want  of  jurors  we  can  apply  a  remedy  hereafter. 
The  rule  must  be  discharged. 


Vaughan  J.  and  Bosakqust  J.  concurred. 

Erskine  J,    The  rule  was  granted  on  the  ground  of 
a  ferment  in  the  neighbourhood)  which  is  now  denied. 

Rule  discharged. 


Jan»  22. 


RippoN  V.  Dawson. 


A  Defendant 
was  described 
in  a  writ  of 
summons  as 
of  Newcastle'- 
upon-Tyne, 
in  the  county 
of  Northum^ 
berland : 
Held^  no  mis- 
description ; 
Newcastk' 
upon^Tyne 
consisting  of 
the  town  and 
county  of 
Newcastle- 
uporuTyne, 
and  of  certain 
townships  in 
the  county  of 
Northumber- 
land, 


A  JUDGE  at  chambers  having  set  aside  the  writ  of 

summons  in  this  case,  because  it  described  the 

Defendant  as  of  Newcastle  upon  J^ne  in  the  county  of 

Northumberland^    whereas    Newcastle^t^pon^Tyne    is  a 

county  of  itself, 

■ 

Corrie  obtained,  a  rule  nisi  to  set  aside  the  Judge's 
order,  on  the  ground  that  the  description  was  not  neces-* 
sarily  incorrect,  for  by  2  &  S  W.  4«  c.  62.  several  town* 
shq)s  in  the  county  of  Northumberland  were  thenceforth 
to  be  held  within  the  boundary  of  Newcastle^pon^Tyne. 
Besides,  it  was  sufficient  if  the  Defendant  lived  within 
200  yards  of  the  boundary ;  Jelks  v.  Fiy,  {a) 

Wilde  Seijt  who  shewed  causey  contended  that  the 
description  was  bad  on  the  f^e  of  the  writ ;  for  though 
by  the  statute  referred  to,  parts  of  Northumberland  were 
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within  the  parliamentary  borough  of  Newcasile^upon' 
Tyne^  no  part  of  the  town  and  county  of  Neoocastle'Upor^ 
Ti/ne  was  within  the  county  of  Northumberland.  The 
Defendant's  residing  within  200  yards  of  the  boundary 
might  render  aviulable  the  service  of  a  writ,  describing 
him  as  of  the  town  and  county  of  NewcasUe-uparU'Tyfief 
bat  it  could  not  cure  the  misdescription  which  alleged 
Nmastk'4tp(m^Ti/ne  to  be  in  the  county  of  Northumber^ 
IdiuL   There  was  no  such  place  in  Northumberland* 

Carrie.  The  writ  does  not  describe  the  Defendant  as 
of  the  Unm  and  county  ^  Newcastle^pon^Tyne^  but  as 
of  ISewcastU'iipon'Tyne  in  the  county  of  Norihumber' 
lond^,  and  part  of  Newcastle^pon^I\/ne  being  now  in 
^(rikmheriand^  the  description  is  not  incorrect  The 
recent  statute  was  not  mentioned  to  the  Judge  at 
Chambers;  and  the  Defendant  has  not  deposed  that 
he  lives  within  the  town  and  county. 

TnnuL  C.  J.  We  should  have  been  bound  to  take 
judicial  notice  that  Newcastle'4q)on''Tytie  is  a  town  and 
county  of  itself;  but  we  are  also  bound  to  notice  that 
under  the  recent  statute,  Newcastle  consists  of  the  towti 
and  county  ofNeaxasUe^  and  of  townships  in  the  county 
^Northumberland.  The  defendant  should  at  least  have 
shewn  that  he  does  not  reside  in  that  part  of  the  town 
which  is  in  the  countv  of  Northumberland :  there  is  no 
incongruity  on  the  fisice  of  the  writ* 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 
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Jan.  25.  Smith  v.  Nicolls, 

To  an  action  /^ ASE.  The  declaration  contained  six  counts :  -—the 
of  trotser  g|.g(  count  was  for  an  unfounded  charge  of  illegal 

pleaded,  that  ^''&<l^ng  and  seizure  of  the  Plaintiff's  ship,  the  Admiral 

Defendant  Owen;  2.  for  maliciously  arresting  the  Plaintiff  for  an 

tong  wiuiin  allied  rescue  of  the  Admiral  Owertf  and  obliging  him  to 

diction  of  the  enter  into  recognizances  in  the  sum  of  2000^.,  to  appear 

Admiralty  to  the  charge  within  six  calendar  months  then  following; 

Sierra  Leone.  ^'  ^^^  falsely  charging  the  Plaintiff  with  haying  feio* 

Plaintiff  re-  niously  received  government  stores,  alleged  to  have  been 

covered  a  feloniously  stolen,  the  Plaintiff  knowing  the  same  to  have 
judgment  -^  ^         ^  ^^        ^ 

against  him  been  so  stolen,  and  causing  him  to  be  imprisoned  for  a 
in  that  Court  long  time ;  4.  for  falsely  charging  the  Plaintiff  with 
cause  of  ac  ^^^'^g  received  goods,  knowing  them  to  have  been 
tion :  Hdd^     stolen,  and  causing  his  house  and  premises  to  be  en* 

tered  and  searched  for  them;  5.  for  not  selling  the 
Plaintiff's  goods  with  due  care ;  and  the  sixth  was  a 
count  in  trover* 

To  these  counts  the  Defendant  pleaded,  1.  not 
guilty;  2.  the  statute  of  limitations;  3.  to  the  fifth 
count,  that  Defendant  had  not  the  sale  or  disposal  of 
the  goods  ;  4.  to  the  last  count,  that  the  goods  were  not 
the  goods,  8cc  of  the  Plaintiff;  and,  5th,  to  part  of  the 
last  count,  that  before  and  at  and  during  the  times  in 
the  last  count  mentioned,  the  Defendant  was  a  public 
officer  of  our  Lord  the  King,  to  wit,  governor  and 
superintendent  of  a  certain  island,  then  parcel  of  his 
Majesty's  possessions  in  parts  beyond  the  seas,  called 
Fernando  Po^  and  one  of  the  justices  assigned  to  keep 
the  peace  of  our  Lord  the  King  in  and  for  the  said 
island,  the  said  island  then  being  within  the  jurisdiction 
of  the  Court  of  Vice-Admiralty,  of  and  for  and  held 

/<  *       ►       *         <>•/•;. 
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vichia  his  Majesty *s  colony  of  Sierra  Leoiie:  that  he        183^. 

being  such  public  officer  and  justice  as  aforesaid,  and       

belieTiog  that  a  breach  of  the  navigation  laws  had  been  ^^ 

committed  by  the  Plaintiff  with  the  said  ship  and  boat  NiooLia. 
within  the  said  jurisdiction,  and  that  the  said  ship  and 
boat,  and  the  goods  on  board  of  the  ship  were  liable  to 
forfeiture^  and  that  it  was  his  duty,  as  such  public  officer 
and  jastice,  to  cause  the  said  ship  and  boat,  with  the 
goods  then  on  board  thereof^  to  be  conveyed  to  Sierra 
I^one  for  adjudication  in  the  said  Court,  did,  to  wit^ 
00,  &c^  within  the  said  jurisdiction,  cause  the  said  ship  . 
and  boat,  and  the  goods  then  on  board  of  the  ship  to 
be,  and  the  same  ship,  boat,  and  goods,  thereupon  were 
seized  by  the  crew  of  a  certain  ship  employed  in  his 
Majesty's  service  in  that  behalf;  and  thereupon  then 
and  there  caused  the  same  ship,  boat,  and  goods,  to  be, 
and  the  same  thereupon  then  were  conveyed  to  Sierra 
I^one  aforesaid,  for  adjudication  in  the  said  Court,  on 
the  matters  tbere  to  be  alleged  in  respect  of  such  breach 
of  the  said  laws ;  and,  thereupon,  then  caused  the  same 
ship,  boat,  and  goods  to  be,  and  the  same  then  were 
detained  at  Sierra  Leone  for  a  certain  space  of  time,  to 
*it,  for  the  space  of  three  weeks ;  at  the  expiratioa 
^hereof,  to  wit,  on,  &c.,  the  said  ship,  boat,  and  goods 
were  restored  to  and  received  back  by  the  Plaintiff,  he 
then  being  discharged  and  acquitted  of  the  said  breach 
of  navigation  law :  that  in  so  causing  the  ship,  boat,  and 
goods  to  be  seized,  conveyed,  and  detained  as  aforesaid 
and  not  otherwise  he  converted  and  disposed  thereof 
in  manner  and  form  as  the  Plaintiff  had  above  in  that 
behalf  complained  against  him :  that  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  the  Plaintiff  im- 
pleaded  the  Defendant  in  the  said  Court  of  Vice-Ad- 
^^nralty,  the  same  court  then  and  thenceforth  continually 
having  jarisdiction  in  the  premises,  of  and  concerning  the 
caosmg  the  said  ship,  boat,  and  goods  to  be  seized,  con^* 
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veyed,  and  detained,  as  aforesaid,  and  for  all  the  damages 
by  the  Plaintiff  sustained  on  occasion  thereof;  and  the 
Plaintiff  then  claimed  and  sued  for  such  damages  in 
such  plea  in  the  said  court  as  aforesaid ;  and  such  pro- 
ceedings were  thereupon  had  in  the  said  court,  that 
afterwards  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  a  sentence  and  decree  were  made  and 
pronounced  in  and  by  the  Court  in  the  said  plea,  and 
in  and  upon  the  matters  of  the  said  claim  and  suit ;  and 
by  that  sentence  and  decree  it  was  ordered  and  ad- 
judged, that  the  Defendant  should  pay  to  the  Plaintiff 
the  damages  by  the  Plaintiff  sustained  on  occasion  of 
the  premises,  with  costs  and  expenses,  the  amount  of 
such  costs,  damages,  and  expenses  to  be  ascertained  and 
reported  to  the  said  court  by  the  registrar  thereof:  and, 
thereupon,  afterwards  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  registrar  of  the  court,  to  wit, 
one  John  Samo^  did  ascertain  and  report  to  the  Court 
that  such  costs,  damages,  and  expenses,  amounted  to  a 
certain  sum  of  money,  to  wit,  4*50/.  5s.;  and  which 
report  was  afterwards  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  read  and  affirmed  by  the  said 
Court :  which  sentence,  decree,  and  affirmance,  have  not 
been  in  anywise  reversed  or  made  void :  and  that,  the 
Defendant  was  ready  to  verify. 

Seventhly,  that  before  and  at  and  during  the  times  in 
the  same  count  mentioned,  the  Defendant  was  a  public 
officer,  to  wit,  governor  &c.  of  Fernando  Po  &c.,  and  one 
of  the  justices  &c. :  that  at  the  said  times  when  &c, 
the  said  goods  were  in  and  upon  the  said  island ;  and 
that  before  any  of  the  said  times  when  &c.,  to  wit,  on 
&c.,  the  Plaintiff  left  the  island,  and  from  thenceforth 
continually,  until  and  during  and  at  and  after  the 
said  times  when  &c.,  remained  and  was  absent  from 
the  said  island ;  and  that  during  all  the  said  times  when 
&c.,  there  was  no  one  on  the  part  of  the  Plaintiff  in 
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darge  of  the  same  goods,    and  the  same  were,  by        18S9. 

reason  thereof  in  danger  of  being  lost,  or   stolen;       

whereupon  the  Defendant,  then  being  such  public  officer        Smith 
and  justice  as  aforesaid,  and  believing  that  it  was  his      Kiooixs. 
duty  as  such  public  officer  and  justice,  so  far  as  in  him 
lay,  to  protect  and  take  care  of  property  in  the.  island 
left  unprotected,  and  to  dispose  of  the  same  in  the  way 
most  consistent  with  the  interests  of  the  owners  thereof, 
and  that  it  was  for  the  interest,  and  would  prove  con- 
sistent with  the  wishes  of  the  Plaintiff,  that  the  said 
goods  should  be  disposed  of  as  hereinafter  mentioned, 
and  tor  the  purpose  of  preventing  the  Plaintiff  from 
being  deprived  of  and  losing  the  same  goods,  and  in 
order  to  procure  for  and  preserve  to  the  Plaintiff  all 
the  benefit  and  advantage  that  could  be  derived  there- 
from, did,  to  wit,  on  &c.,  cause  the  same  to  be,  and 
the  same  thereupon  then  were  taken  and  collected  by 
and  into  the  hands   of  certain  public  officers  of  the 
island,  by  the  Defendant  in  that  behalf  directed  and 
aathorised;  and  thereupon  the  said  goods  then  were  sold 
and  disposed  of  for  the  most  money  that  could  be  rea- 
sonably gotten  for  the  same;    which,  after  deducting 
certain  expenses  and  necessary  payments  thereout,  then 
amounted  to  a  certain  large  sum  of  money,  to  wit, 
500O2L;  and  thereupon  the  Defendant  then  caused  the 
same  sum  to  be,  and  the  same  then  was  remitted  to 
certain  other  persons,  to  wit,  the  Lords  Commissioners 
of  his  Majesty's  Treasury,  for  the  purpose  of  being   . 
paid  over  to  and  received  by  the  Plaintiff  in  full  satis- 
&ction  and  discharge  of  the  cause  of  action  in  the  last 
count  mentioned,  and  all  damages  by  the  Plaintiff  sus- 
tained on  occasion  thereof.    That  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  the  Plain- 
tiff accepted  and  received  the  same  sum  of  money  from 
the  same  persons  in  full  satisfaction  and  discharge  of  the 
caose  of  action  in  that  count  mentioned,  and  all  damages 
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veyed,  and  detained,  as  aforesaid,  and  for  all  the  damages 
by  the  Plaintiff  sustained  on  occasion  thereof;  and  the 
Plaintiff  then  claimed  and  sued  for  such  damages  in 
such  plea  in  the  said  court  as  aforesaid ;  and  such  pro- 
ceedings were  thereupon  had  in  the  said  court,  that 
afterwards  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  a  sentence  and  decree  were  made  and 
pronounced  in  and  by  the  Court  in  the  said  plea,  and 
in  and  upon  the  matters  of  the  said  claim  and  suit;  and 
by  that  sentence  and  decree  it  was  ordered  and  ad- 
judged, that  the  Defendant  should  pay  to  the  Plaintiff 
the  damages  by  the  Plaintiff  sustained  on  occasion  of 
the  premises,  with  costs  and  expenses,  the  amount  of 
such  costs,  damages,  and  expenses  to  be  ascertained  and 
reported  to  the  said  court  by  the  registrar  thereof:  and, 
thereupon,  afterwards  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  registrar  of  the  court,  to  wit, 
one  John  SamOf  did  ascertain  and  report  to  the  Court 
that  such  costs,  damages,  and  expenses,  amounted  to  a 
certain  sum  of  money,  to  wit,  4*50/.  5s*;   and  which 
report  was  afterwards  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c,  read  and  affirmed  by  the  said 
Court :  which  sentence,  decree,  and  affirmance,  have  not 
been  in  anywise  reversed  or  made  void :  and  that,  the 
Defendant  was  ready  to  verify. 

Seventhly,  that  before  and  at  and  during  the  times  in 
the  same  count  mentioned,  the  Defendant  was  a  public 
officer,  to  wit,  governor  &c,  of  Fernando  Po  &c.,  and  one 
of  the  justices  &c. :  that  at  the  said  times  when  &c, 
the  said  goods  were  in  and  upon  the  said  island ;  and 
that  before  any  of  the  said  times  when  &c.,  to  wit,  on 
&c.,  the  Plaintiff  left  the  island,  and  from  thenceforth 
continually,  until  and  during  and  at  and  afler  the 
said  times  when  &c.,  remained  and  was  absent  from 
the  said  island ;  and  that  during  all  the  said  times  when 
&c.,  there  was  no  one  on  the  part  of  the  Plaintiff  in 
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duTge  of  the  same  goods,    and  the  same  were,  by        18S9. 

reason  thereof  in  danger  of  being  lost,  or   stolen ;       

whereupon  the  Defendant,  then  being  such  public  officer        Sm^ph 
and  justice  as  aforesaid,  and  believing  that  it  was  his      Kiooua 
dtitj  as  such  public  officer  and  justice,  so  far  as  in  him 
hyj  to  protect  and  take  care  of  property  in  the.  island 
left  unprotected,  and  to  dispose  of  the  same  in  the  way 
most  consistent  with  the  interests  of  the  owners  thereof, 
and  that  it  was  for  the  interest,  and  would  prove  con- 
sistent with  the  wishes  of  the  Plaintiff,  that  the  said 
goods  should  be  disposed  of  as  hereinafter  mentioned, 
and  for  the  purpose  of  preventing  the  Plaintiff  from 
being  deprived  of  and  losing  the  same  goods,  and  in 
order  to  procure  for  and  preserve  to  the  Plaintiff  all 
the  benefit  and  advantage  that  could  be  derived  there- 
fitnn,  did,  to  wit,  on  &c.,  cause  the  same  to  be,  and 
the  same  thereupon  then  were  taken  and  collected  by 
aod  into  the  hands   of  certain  public  officers  of  the 
island,  by  the  Defendant  in  that  behalf  directed  and 
authorised;  and  thereupon  the  said  goods  then  were  sold 
and  disposed  of  for  the  most  money  that  could  be  rea- 
sonably gotten  for  the  same;    which,  after  deducting 
certain  expenses  and  necessary  payments  thereout,  then 
amounted  to  a  certain  large  sum  of  money,  to  wit, 
^000^;  and  thereupon  the  Defendant  then  caused  the 
same  sum  to  be,  and  the  same  then  was  remitted  to 
certain  other  persons,  to  wit,  the  Lords  Commissioners 
of  his  Majesty's  Treasury,  for  the  purpose  of  being    . 
paid  over  to  and  received  by  the  Plaintiff  in  full  satis- 
&ction  and  discharge  of  the  cause  of  action  in  the  last 
count  mentioned,  and  all  damages  by  the  Plaintiff  sus- 
tained on  occasion  thereof.    That  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  the  Plain- 
tiff accepted  and  received  the  same  sum  of  money  from 
tl)e  same  persons  in  full  satisfaction  and  discbarge  of  the 
c^Qse  of  action  in  that  count  mentioned,  and  all  damages 
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1889.  judgment  was  lost  to  the  Plaintiffi  or  bow,  as  alleged, 
^— -*  the  Defendant  had  impeached  the  judgment :  that  the 
Sjdth  replication  was  double  and  multifarious,  and  attempted 
Njoolls.  ^  ^^  ^P  various  distinct  matters  by  way  of  replji 
that  is  to  say,  that  the  judgment  was  yoi4 ;  that  all 
remedy  thereon  had  been  lost;  that  the  Defendant  bad 
impeached  it;  and  that  the  Plaintiff  had  derived  no 
benefit  from  it:  that  the  replication  contained  irrele- 
vant and  superfluous  matter,  and  that  no  single  and  suf- 
ficient issue  could  be  taken  thereon :  that  it  traversed 
mere  matter  of  inducement  and  took  immaterial  issues : 
tha  tit  raised  a  negative  pregnant,  by  denying  the 
judgment  concerning  the  causes  of  action  stated,  leav- 
ing it  doubtful  whether  the  judgment  or  the  identity 
of  the  causes  of  action  was  denied,  or  both:  that  it  de* 
parted  from  the  count,  which  was  in  trover,  by  shewiag 
the  cause  of  action  to  be  in  trespass :  And 

To  the  replication  to  the  seventh  plea,— -on  the  ground, 
that  it  traversed  mere  matter  of  inducement,  and  raised 
immaterial  issues ;  that  it  was  double  and  multifarious ; 
and  that  it  departed  from  the  count  which  was  in  trover, 
by  stating  in  support  thereof  matters  which  shewed 
the  cause  of  action  to  be  trespass* 

Henderson  in  support  of  the  demurrer. 

If  the  B&h  plea  be  good,  the  replication  affords  no 
answer  to  it ;  and  the  plea  is  good,  because  primdjade 
the  judgment  of  the  Colonial  G)urt  is  entitled  to  credit, 
axid  at  all  events  voidable  only  and  not  void.  The 
Plaintiff  in  his  replication  has  not  denied  the  general 
jurisdiction  of  the  Court,  and  the  absence  of  the  Defen-* 
dant  does  not  render  its  proceedings  null.  If  an  officer 
of  that  Court  had  seiaed  in  execution  property  of  the 
Defendant's  at  Sierra  Leone^  the  officer  would  not  have 
been  liable  in  trespass  or  trover.   Ladbroke  v.  Crickett.  (a) 
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And  the  Defendant's  absence  did  not  render  the  proceed-       1 839. 
ingsvoid;  ifit  did,  no  judgment  of  outlawry  could  ever  lie 
enforced.  At  all  events  the  Plaintiff  is  estopped  to  raise 
the  objection,  for  he  was  the  actor,  and  procured  the 
jadgmcDt  which  he  now  alleges  to  be  null.     The  ques- 
tion is,  in  efiect,  a  question  as  to  the  validity  of  the  prac- 
tice of  the  Ck>urt  of  Sierra  Leone ;  and  according  to 
Tarbtm  v.  Tarleton  (a),  the  Courts  at  Westminster  are 
not  Conrts  of  Error  for  tribunals  in  the  colonies.     But 
it  was  held  in  Becquet  v.  McCarthy  {b\  that  in  prder  to 
treat  a  foreign  judgment  as  void  on  the  ground  that  it  is 
contrary  to  the  law  of  the  country  where  it  was  pro- 
ooanoed,  it  must  be  shewn  to  be  void,  clearly  and  un- 
equivocally; and  where  the  law  of  a  British  colony 
required,  that  in  a  suit  instituted  against  an  absent 
party,  the  process  should  be  served  upon  the  King's 
Attorney-General  in   the  colony,  but  it  was  not  ex- 
pressly provided    that  the    Attorney-General  should 
communicate  with  the  absent  party,  it  was  held,  that 
such  law  was  not  so  contrary  to  natural  justice,  as 
to  render  void  a  judgment  obtained  against  a  party 
who  hod  resided  within  the  jurisdiction  of  the  Court 
at  the  time  when  the  cause  of  action  accrued,  but 
had  withdrawn  himself  before  the  proceedings  were 
commenced.     So,  in  Martin  v.  Nicolls  (c),  it  was  held 
that  the  grounds  of  a  foreign  judgment  cannot  be  re- 
^ed  m  the  Courts  of  this  country :  and  in  Douglas 
r.  Forrest  {d)j  that  an  action  was  maintainable  in  the 
£ag2rsi  Courts  on  a  Scotck  judgment  of  Horning^  ob- 
tained against  a  Scotchman  who  was  absent  and  had 
DO  notice  of  the  proceedings.     This,  too,  was  a  matter 
in  which  the  Court  of  Admiralty  had  exclusive  jurisdic- 
^  and  therefore  it  cannot  form  the  subject  of  an 


^M.S^S.  20.  (c)  3  Sim.  458. 
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1839.        SLCtionheTe:LeCauxy.Eden.{a)  In Burrtms v. Jendno{h] 

'  it  was  expressly  decided  that  a  party  cannot  be  sued 

^'^^        here  on  his  acceptance  of  a  bill  of  exchange  abroad, 

NicoLLs.      after  he  has  been  discharged  by  a  judgment  of  the 

country  where  the  bill  was  accepted.    In  Buchanan  y, 

RucJcer  (c),  and  Cavan  v.  Stewart  {d\   which  may  be 

cited  for  the  PJaintifi^  it  did  not  appear  that  the  Defen* 

dant  had  ever  been  resident  within  the  jurisdiction  of  die 

Colonial  Court.     [W.  H.  Watson  for  the  PlaintiflC  The 

replication  here  alleges  that  the  Defendant  never  was 

within  the  jurisdiction ;  but  if  the  fact  were  otherwise, 

the  Plaintiff  consents  to  an  amendment     TindalCi* 

I  think  the  plea  is  bad  independently  of  that] 

Then,  the  replication  to  the  seventh  plea  is  double, 
taking  issue  on  matter  of  inducement,  as  well  as  on  the 
allegation  of  satisfaction.  It  is  also  a  departure  from 
the  declaration  in  trover^  because  it  discloses  the  grounds 
of  action  of  trespass. 

W.  H.  Watson^  contrd.  The  fifth  plea  is  ill.  There 
is  no  authority  which  decides  that  a  mere  judgment  in 
a  foreign  court,  not  followed  by  execution,  is  a  bar  to 
an  action  here.  There  is  no  analogy  between  a  judgment 
in  courts  of  record  here,  and  a  judgment  in  a  colonial 
court  Judgments  here,  are  binding  as  to  the  merits, 
the  jurisdiction,  and  the  parties:  they  can  only  be 
questioned  by  a  court  of  error :  they  are  final  and  con- 
clusive by  way  of  estoppel,  and  in  the  administration  of 
assets  rank  before  simple  contracts  and  specialty  debts : 
but  the  judgment  of  a  colonial  court  is  no  more  than  a 
simple  contract ;  an  accord  as  to  the  quantum  due,  with- 
out satisfaction:  it  ranks  with  simple  contracts  in  the 
administration  of  assets;  and  may  be  questioned  in  die 
courts  of  this  country ;  1  PhiU^  Evid.  537. ;  if  the  De- 

(a)  BougU  59^.  (e)  I  Campb.  63. 

(b)  2  Sir.  733.  (d)  1  Stark.  N.  P.  C.  525. 
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fendant  has  not  been  properly  summoned,  the  judgment       1 839. 

is  a  nullity ;  Buchanan  v.  Bucken    In  Hall  v.  Odder  {a)       

Lord EUenborougk  ssLidf  ^'Judgments  in  foreign  courts  ^i"'^ 
are  not  to  be  considered  upon  the  same  footing  as  Niooiilb. 
jadgmonts  in  oar  own  courts  of  record ;  they  are  but 
eTidence  of  the  debt;  they  do  not  bar  or  stay  an  action 
on  simple  contract ;  but  assumpsit  lies  on  them,  and  it  is 
open  to  the  parties  to  enter  into  the  question  of  their  re- 
gDlarity."  In  Plummer  v.  Woodbume  (b)  a  plea  stated 
that  the  plaintiff  had  impleaded  the  defendant  on  a  plea 
of  trespass  on  the  case  upon  promises  in  a  court  of  ju- 
dicature in  the  island  of  St.  Christopher^  for  the  same 
causes  of  action  as  those  mentioned  in  the  declaration ; 
that  the  defendant  pleaded  mm  assumpsit^  upon  which 
issoe  was  joined,  and  that  the  jury  found  for  the  de« 
fendant,  with  one  penny  costs;  that  judgment  was 
given  for  the  defendant  upon  that  verdict;  and  that 
that  judgment  was  afterwards  affirmed,  first  by  a 
Conrt  of  Error  in  the  island,  and  afterwards  by  the 
Kbg  in  councU:  but  it  was  held,  that  the  plea  was 
bad,  inasmuch  as  it  did  not  appear  that  the  judg- 
ment at  St,  Christopher's  was  final  and  conclusive  in  ^ 
the  colony  itself,  so  as  to  bar  the  plaintiff  from  another 
action  there.  The  Defendant,  therefore,  should  at 
least  have  pleaded  that  this  judgment  was  binding  on 
the  parties  in  the  colony.  It  is  no  more  than  an  ac- 
count stated,  on  which  the  Plaintiff  might  sue  here  in 
assumpsit;  Walker  v.  Witter  (c);  and  even  in  this 
coontiy,  a  decree  in  Chancery  to  account  is  no  bair  to 
an  action  for  the  amount  due.  It  would  not  amount  to 
an  estoppel,  for  estoppels  must  be  mutual,  and  there 
would  be  nothing  in  this  judgment  to  bar  the  Defendant 
from  proceeding  against  the  Plaintiff  on  matters  arising 


{a)\\l 
(6)  4  B. 


East  J  124.  (c)  1  Dougl.  1. 

^  C.  625. 
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1889.       out  of  the  saine  dispute.    Burrows  t.  Jemino  vns  a 

proceeding  in  reniy  the  foreign  court  having  vacated  the 

^''''       acceptance,  so  that  it  ceased  to  exist. 
Kioo&Ls.  Then,  the  seventh  plea  is  ill  for  not  shewing  a  privity 

between  the  Plaintiff  and  Defendant,  and  for  not  alleg- 
ing accord  as  well  as  satisfaction ;  Grimes  v.  Blqfidd  (a}, 
Pejftoes  Case,  {b) 

And  the  replications  are  sufficient  [TViufof  C.J. 
You  may  confine  yousself  to  the  replication  to  the 
seventh  plea.]  As  to  the  objection  that  it  shews  a  cause 
of  action  in  trespass,  trover  is  a  concurrent  remedy ; 
Branscomb  v.  Bridges  (c),  Foster  v.  Attanson.  {d)  iJin-' 
dal  C.  J.  The  short  answer  to  that  objection  is,  that 
that  which  is  a  departure  in  pleading  is  a  variance  in 
evidence ;  and  if  the  evidence  in  support  of  the  repli- 
cation would  sustain  the  all^ation  in  the  declaration, 
there  is  no  departure.]  Then,  as  to  the  alleged  du* 
plicity,  the  traverse  of  matter  of  inducement  is  mere 
surplusage,  and  tUile  per  inuiik  non  vitiatttr.  Co.  Uit. 
808  a.    Stephen  on  Pleadings  419. 

The  Courts  thinking  the  replication  to  the  seventh  plea 
open  to  objection,  gave  leave  to  amend,  and  called  on 

Henderson  to  support  the  fifth  plea. 

The  judgment  of  the  court  at  Sierra  Leone  is  jnimd 
Jade  conclusive,  and  there  is  no  authority  whidi  deddes 
that  such  a  judgment  is  not  a  bar.  Buchanan  v.  Bucker 
and  Cavan  v.  Stewart  proceeded  on  the  ground  that  the 
defendant  had  never  been  within  the  jurisdiction  of  the 
Court;  here^  as  required  in  Obicini  v.  Bligh  (e),  the 
plea  avers  that  he  was  within  it ;  and  in  Becquet  v. 
McCarthy  the  judgment  was  supported  against  the  de- 


(: 


d)  2  T,  R.  479. 

e)  8  Bingh.  S35. 
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feodant,  who  had  resided  in  the  colony,  but  was  absent        1889. 

during  the  whole  of  the  proceedings.     The  judgments       

of  foreign  courts  are  to  have  credit  for  correctness  of  Sw™t 
proceeding;  AmoU  v.  Bed/em  (a),  Burram  v,  Jemino :  jsfxooLM, 
and  the  latter  case  was  not  a  proceeding  in  renh  but  a 
judgment  upon  a  legal  right.  Undoubtedly,  the  pro- 
ceedings of  foreign  courts  have  been  questioned  at  Nisi 
Prim ;  but  proceedings  inconclusive  at  Nisi  Prius  may 
operate  as  an  estoppel  if  pleaded.  (The  authorities  are 
all  collected  in  Pltmmer  v.  fVoodburne.) 

And  supposing  the  judgment  to  be  equivalent  only  to 
an  award,  or  an  account  stated,  it  may  still  be  a  good 
bar  to  an  action  for  the  same  cause :  for  the  relative  posi« 
don  of  the  parties  is  altered :  the  Plainti^  has  no  longer 
a  daim  for  unliquidated  damages ;  the  judgment  has 
ascertained  and  concluded  the  amount;  and  for  that 
amount,  if  for  any  thing,  not  for  the  original  cause,  the 
Plaintiff  must  sue :  so  that,  at  all  events,  the  Plaintiff 
has  adopted  a  wrong  form  of  action. 

It  is  true  that  in  conveyances,  estoppels  must  be  mu- 
tual; but  that  does  not  apply  to  the  judgment  of  a 
coart;  and  the  Plaintiff  is  precluded  from  averring  that 
he  has  obtained  judgment  by  wrong.  Prudham  v.  PAi7* 
U^.{J))  The  judgment  will  have  no  operation,  if  it  be 
not  a  bar  to  proceedings  in  another  court  for  the  same 
cause  of  action;  and  by  pleading  over,  the  Plaintiff  has 
admitted  the  jurisdiction  of  the  colonial  court. 

TiNDAL  C.  J..  It  appears  to  me  that  the  plea  which 
is  pleaded  fifth  in  order  is  substantially  bad.  This  is 
an  acdon  which  is  brought  to  recover  damages  for  seiz- 
ing and  taking  the  ship  and  boat  of  the  Plaintiff,  and 
certain  goods  that  were  therein ;  and  the  answer  that  is 
set  up  by  the  fifth  plea  is,  that  the  Plaintiff  brought 

(a)  3  Bw^  S58.  (b)  Ambler,  763. 
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1859*  an  action  against  the  present  Defendant,  in  the  Vke- 
Admiralty  G)art  in  the  colony  of  Sierra  Leone^  and 
has  recovered  in  that  action  the  sum  of  596/*  by  de&ult, 
NiooiiLS.  there  being  no  appearance.  The  parties  (or  at  least 
one  of  them)  went  before  the  Registrar  of  the  Court, 
when  the  damages  were  assessed  at  a  certain  sum,  and 
sentence  afterwards  was  affirmed  by  the  Court 

The  broad  question  therefore  is,  stopping  at  that 
plea^  whether  it  is  a  plea  of  judgment  recovered  so  as 
to  deprive  the  Plaintiff  of  a  right  of  action  on  his  ori* 
ginal  ground  of  action  in  our  courts  here,  or  whether  it 
amounts  to  any  thing  more  than  an  agreement  between 
the  parties  as  to  the  extent  of  damage  the  Plaintiff  has 
sustained. 

It  is  admitted  that  no  case  can  be  cited  on  the  part  of 
the  Defendant  to  shew  that  a  judgment  recovered  in  a 
Vice-Admiralty  Court  is  to  stand  upon  the  ordinary  foot- 
ing of  a  judgment  recovered  in  our  courts  of  common  law. 
The  ground  on  which  a  plea  of  judgment  recovered  bars 
the  Plaintiff  from  any  further  action  is,  that  the  or^nal 
nature  of  the  debt,  or  damage,  where  it  may  be  sought 
to  be  recovered,  is  changed:  that  he  has  a  higher 
remedy;  he  has  a  judgment  in  a  court  of  record  on 
which  he  can  issue  an  immediate  execution:  and  in* 
asmuch  as  an  immediate  execution  could  be  issued  on 
his  judgment,  it  would  be  a  very  superfluous  matter, 
and  give  great  encouragement  to  litigation,  if  he  were 
allowed  to  commence  de  novOf  and  bring  another  action 
on  that  which  was  the  original  ground  of  complaint. 

Therefore,  it  has  been  always  held,  that  whether  in 
an  action  of  debt  or  for  damages,  the  cause  of  action 
has  itself  merged  and  become  extinguished  in  a  remedy 
of  a  higher  nature,  where  there  is  a  judgment  obtained 
in  a  court  of  record  in  this  country. 
^  Now,  in  the  first  place,  the  court  here  is  not  a  court 

of  record  at  all :  it  is  a  Vice- Admiralty  Court  in  a 
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Ibreign  colony  belonging  to  the  Crown.  The  judgment  1839. 
cannot  be  put  on  a  higher  footing  than  a  judgment 
recovered  in  a  common  law  proceedings  in  the  courts 
of  that  colony.  Perhaps  it  is  putting  it  rather  higher  Nxoolls. 
than  it  deserves  if  it  is  rated  so  high.  Admitting  it» 
howerer,  so  to  be  considered,  we  all  know  that  any 
mode  by  which  an  execution  can  be  taken  in  this 
country  on  a  judgment  recovered  in  a  colonial  court 
is  not  by  proceeding  on  that  judgment  itself,  but  by 
a  new  action  brought,  in  which  the  judgment  forms 
efidence,  or  is  in  the  nature  of  evidence  of  a  contract 
between  the  parties. 

The  first  ground  of  objection  then^  is  this  broad  one, 
that  whereas  in  a  judgment  recovered  in  a  court  of  re* 
cord  here,  the  PlaintifiP  has  an  immediate  remedy  by 
writ  of  execution,  he  can,  in  this  case,  only  have  re- 
course to  another  action  for  the  purpose  of  enforcing 
his  demand.  Great  doubts  have  formerly  existed  (and 
some  degree  of  doubt  still  exists)  whether  a  judgment 
so  recovered  is  conclusive  between  the  parties,  or  whe- 
ther the  matter  may  be  opened  and  agitated  in  this 
country.  That  question  has  been  a  good  deal  entered 
upon  by  Chief  Justice  Eyre  in  Phillips  v.  Hunter,  (a) 
If)  then,  the  judgment  has  not  altered  the  nature  of 
the  rights  between  the  parties,  we  want  some  authority 
to  see  that  the  Plaintiff  is  to  be  deprived  of  the  remedy 
which  every  subject  has  of  bringing  his  action  in  the 
courts  here  for  the  damages  he  has  sustained.  It  ap- 
pears to  me  be  has  his  option,  either  to  resort  to  the 
ofiginal  ground  of  action,  or  to  bring  an  assumpsit  on 
^e  judgment  recovered.  This  appears  to  have  been 
the  opinion  of  the  Court  in  Hall  v.  Odber^  where  Mr. 
Justice  Bayley  states  the  distinction :  —  "  This  being 
only  a  foreign  judgment,  did  not  merge  or  extinguish 

(a)  2  H.  BL  411. 
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1839.  the  Plaintiff's  simple  contract  debt,  which  can  only  be 
done  by  converting  it  into  a  debt  of  a  higher  natare : 
it  is  only  evidence  of  the  debt''  There,  the  action 
NiooLu.  being  brought  in  the  foreign  court  upon  an  accottot 
stated,  and  in  a  court  here  upon  the  judgment,  it  was 
held  that  the  party  might  still  maintain  his  action  on 
the  account  stated ;  which  would  be  quite  inconsistent 
with  the  doctrine  now  attempted  to  be  supported  by 
the  Defendant,  that  the  original  ground  of  action  is 
extinguished  and  merged  between  the  parties. 

That  being  the  case  on  general  grounds,  let  us  see 
whether,  in  this  particular  instance,  there  is  not  some- 
thing beyond  it ;  let  us  look  at  what  the  Plaintiff  has 
replied  to  this.  The  effect  of  the  Plaintiff's  replication 
is  this,  —  he  shews  some  matters  by  which  at  least 
prim&  facie  the  judgment  relied  on  is  a  void  judgment; 
for  he  says,  at  the  time  of  the  suit  being  commenced, 
and  from  that  time  down  to  the  termination  of  the  suit, 
not  only  was  the  Defendant  in  that  action  absent  from 
the  place,  but  that  he  had  no  person  whatever,  no 
agent,  or  any  other  person  on  whom  any  process  or 
monition  from  the  Court  could  be  served,  or  who  could 
answer  for  him.  Till  that  is  answered  by  shewing  that 
there  was  some  law  in  the  colony  from  which,  in  the 
situation  the  party  was,  the  judgment  would  not  be  a 
void  one,  we  must  say  the  Plaintiff  is  setting  up  that 
which,  if  unanswered,  shews  it  to  be  a  void  judgment. 
In  Plummer  v.  Woodbume  the  Court  says,  that  before 
you  set  up  a  foreign  judgment  as  conclusive  in  the 
nature  of  an  estoppel  between  the  parties,  it  must  ap- 
pear on  the  record  that  it  is  decisive  and  binding  be- 
tween them  in  the  colony  where  the  judgment  is  given. 
That  does  not  appear  here;  and  therefore  on  both 
grounds  I  think  the  plea  is  a  bad  plea,  as  far  as  the 
foreign  judgment  is  concerned.  There  must,  therefore, 
be  judgment  for  the  Plaintiff 
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Vaugbak  X    In  order  to  be  a  bar  to  an  action  here,  1839. 

the  judgment  in  the  Colonial  Court  must  be  final  and  ■ 

conclusive  between  the  parties,  which  Hall  v.   Odder  Smith 

and  Pbimmer  v.  Wbodbume  shew  clearly  it  is  not  Nioollb. 

BosANQUET  J.  I  am  of  the  same  opinion.  In  this 
case  the  judgment  of  a  foreign  court  has  been  pleaded 
as  a  bar  to  a  count  in  trover,  on  the  ground  that  the 
cause  of  action  tramiit  in  remjudicaiam.  The  foreign 
court  is  not  a  court  of  record,  nor  is  it  adequately 
averred  to  be  so  on  the  face  of  the  plea.  But  it  is  con- 
tended that  at  all  events  the  cause  of  action  is  changed. 
The  judgment  of  a  foreign  court,  however,  amounts 
only  to  an  agreement  on  which  an  action  of  assumpsit 
will  lie,  but  does  not  constitute  a  debt  of  a  higher 
order ;  and  if  we  take  the  case  of  a  tortf  in  which  the 
parties  have  agreed  to  estimate  the  damages  at  a  certain 
sum,  such  an  agreement  would  not  be  pleaded  as  a  bar 
to  the  damages,  and,  according  to  HaU  y#  Odber^  it  does 
not  change  the  cause  of  action.  Although  it  may 
amount  to  accord,  it  does  not  constitute  satisfaction, 
and  cannot  be  a  bar  to  a  suit  for  the  orignal  cause  of 
complaint.  It  appears,  too,  by  the  replication  in  this 
case,  that  the  Defendant  was  out  of  the  jurisdiction  of 
the  Court  at  the  time  judgment  was  given  against  him ; 
and  there  is  nothing  on  the  record  which  shews  any  law 
of  the  colony  that  such  a  judgment  is  binding. 

Erskime  J.  Taking  the  distinction  made  by  Chief 
Justice  Eyre  in  Phillips  v.  Hunter  (a)  to  be  correct,  — 
that  where  a  party  seeks  to  enforce  in  our  Courts  the 
judgment  of  a  foreign  court,  it  is  consideration  suflScient 
to  raise  a  promise,  and  examinable  as  matter  in  paisg 
but  in  other  cases  is  conclusive,  —  I  think  that  this 

(a)  2J7.J9A411. 
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jadgment  is  no  bar  to  the  present  action.  I  also  agree 
that  it  is  not  sufficiently  shewn  by  the  plea  that,  by  the 
law  of  the  colony,  such  a  judgment  was  binding  on  the 
Defendant.  * 

Judgment  for  the  PlaintiflP  on  the  fifth  plea. 


Jan*  26. 


CuRRiE  V.  Almond. 


TPHIS  was  an  action  of  trespass,  for  subjecting  the 
Plaintiff  to  a  false  imprisonment,  on  a  charge  of 
having  committed  an  offence,  to  wit,  a  felony. 

The  Defendant  pleaded,  in  the  first  instance,  that  he 
had  apprehended  the  Plaintiff,  having  reasonable  cause 
that  Plaintiff  to  believe  he  had  forged  the  acceptance  of  a  bill  of 
had  forced      exchange.    But 

the  acceptance  ° 


In  an  action 
for  false  im- 
prisonment 
the  Court 
allowed  De- 
fendant to 
plead —  !• 


of  a  bill  of 
exchange ; 
2.  that  he 
had  issued  {in 
acceptance 


Jerois  obtained  a  rule  nisi  to  withdraw  this  plea,  and 
plead  instead,  four  pleas. 

1.  That  the  Plaintiff  had  forged  the  acceptance  of 
knowing  it  to  a  bill  of  exchange. 

3.  that  de-  ^'  '^*^  ^^  ^^^  issued  a  forged  acceptance,  knowing 

fendant  had     it  to  be  forged. 

^!«!!.°f^  ^'  "^^^^  the  Defendant  had  reasonable  cause  to  be- 

cause to  !•  1 

believe  Plain-  "6^^  the  Plaintiff  had  forged  the  acceptance. 

tiff  had  forged       4.  That  the  Plaintiff  had  obtained  money  on  the  bill 

the  accept:        u     r  i  . 

ance;  4.  that  ^7  take  pretences. 

Plaintiff  had 

obtained  Henderson,  who  shewed  cause,  contended  that  the 

hUl^  fis?^  Defendant  ought  to  be  confined  to  the  plea  he  had 
pretences ;  —  pleaded  in  the  first  instance,  which  contained  the  charge 
refuSl"'"^^    on  which  he  had  actually  apprehended  the  Plaintiff: 

to  allow  the  circumstances  to  be  given  in  evidence  under  one  plea  ;  and  it  not 
necessarily  appearing  that  they  were  only  one  transaction. 
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That  the  other  pleas  were  merely  various  modes  of 
stating  the  same  defence,  and  in  direct  contravention 
of  the  mle  which  prohibits  such  a  mode  of  pleading. 

Tke  Court  offered  to  reject  the  three  new  pleas  if  the 
Plaintiff  would  allow  the  subject  matter  of  them  to  be 
given  ID  evidence  under  the  plea  first  pleaded. 

Henderson  declined  the  offer,  and  insisted  that  the 
Defendant  should  be  confined  to  the  charge  he  had 
made  in  the  first  instance.  The  last  plea,  at  all  events, 
disclosed  no  justification  for  apprehending  the  Plaintifi^ 
and  was  therefore  demurrable. 

TiNDAL  C.  J.  I  think  this  case  does  not  fall  within 
the  rale  on  which  the  Plaintiff  relies. 

It  is  trae  that  it  is  not  competent  to  a  defendant  to 
state  in  various  ways  the  same  facts  and  circumstances : 
but  here,  it  is  not  certain  what  the  circumstances  may  turn 
out  to  be  in  proof ;  the  Defendant  may  rely  on  different 
facts,  and  the  Plaintiff's  counsel,  by  refusing  to  allow 
diem  to  be  given  in  evidence  under  otie  plea,  admits 
that  the  facts  alleged  in  these  several  pleas  are  not  the 
same.  It  b  advantageous  to  the  Plaintiff  that  be 
should  have  notice  by  the  record  of  all  the  facts  on 
which  the  Defendant  means  to  rely ;  and  we  should 
repeal  the  statute  of  Anne  if  we  were  to  refuse  to  allow 
the  pleas  now  required. 

Vaughan  J.  concurred. 

BosAKQUET  J.  It  appears  to  me  that  the  three  first 
pleas  allege  distinct  offences ;  and  as  to  the  fourth,  the 
Coort  will  not  enter  into  the  question  of  its  validity  on 
a  motion  like  the  present. 


18S9. 

CuRRiS 

f7. 
AUIOND. 


£r5Kine  J.  concurred. 


Rule  absolute. 


▼OL.  V. 
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Under  m.  77* 
&  91.  of  3  & 
4  IT.  4.  c74., 
the  Court  of 
C.  P.  autho- 
rized a  feme 
coyert  to  con- 
vey her  copy- 
hold proper^, 
her  hushand 
having  redded 
abroad  for 
more  than 
twenty  years 
with  another 
woman. 


Ex  parte  Ank  Shirley. 

J^HATELEY  applied  under  the  S  &  4  W.  4.  c.  74. 
ss.  77.  9 1 .9  for  the  sanction  of  the  Court  to  a  cod- 
veyance  of  copyhold  property  by  a  married  woman, 
without  the  concurrence  of  her  husband. 

The  property  in  question  had  been  devised  to  the 
applicant,  to  her  sole  and  separate  use,  by  her  father, 
who  died  in  1826. 

Her  husband  had  been  living  abroad  with  another 
woman  ever  since  1817. 

{Tindal  C.  J.  If  the  property  is  copyhold  you  need 
not  come  here.) 

By  s.  91.  this  Court  may  dispense  with  the  concur- 
rence of  the  husband  in  any  case  where  he  is  living 
apart  from  his  wife.  -ss**--— ^ 

Tindal  C.  J.     That  over-rides  the  seventy-seventh 

section,  which  seems  to  exclude  copyholds. 

riat. 


Jan.  29* 

An  affidavit 
of  acknow- 
ledgment hy 
a  feme  covert, 
taken  before  a 
notary  public 
in  lUin&is, 
Held,  suffi- 
cient. 


Ex  parte  Mary  Ann  Mann. 

TN  a  commission  to  take  the  acknowledgment  of  a 
married  woman  to  bar  dower,  one  of  the  commis- 
sioners was  described  iCs  Judge  M^BobertSf  coansellor 
at  law,  of  Danville^  Illinois^  in  the  United  States.  In 
his  affidavit  he  signed  himself  Samuel  M^Roberts. 

The  affidavit  of  acknowledgment  was  taken  before 
a  notary  public. 
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B,  Andrews^  upon  affidavit,  that  on  enquiry  at  the        1 939. 
American   Ambassador's  it  appeared,  that  in  Illinois       

judges  often  practise  as  counsellors,  and  that  there  was      ^^  P^^ 

Mr  A  WW 

a  judge  in  that  State  named  Samuel  M^Roberts;  moved, 
that  the  certificate  of  acknowledgment  might  now  be 
received. 

He  cited  Domvilie  dem.^  Kinderley  ten.^  Collier 
vouchee  (a),  where  the  objection  was,  that  the  affidavit 
had  not  been  taken  before  a  notary  public ;  and  Lovi' 
bond  ▼.  Morshead{Jk\  where  it  was  taken  before  two 
English  magistrates  in  France  ;  the  object  being  merely 
to  satisfy  the  Court  as  to  the  authenticity  of  the  pro- 
ceedings: but 

The  Court  requested  him  to  ascertain  whether  or  not 
notaries  public  are  authorised  to  take  affidavits  in  lUi' 
wis;  and  upon  his  afterwards  producing  an  affidavit 
that  upon  enquiry  in  a  proper  quarter  it  appeared  that 
such  is  the  practice,  the  Court  acceded  to  his  appli- 
cation. 

Fiat- 

(a)  3  Taunt.  275.  (b)  2  New  Rep.  57. 


Williams  v.  Davis.  jan.  28. 

'THIS  was  a  country  cause,  in  which  issue  was  joined  Iwue  was 

on  the  12th  ofjune  last,  but  no  notice  of  trial  was  ^^^J^^^g^g^ 

given  for  the  ensuing  assizes.  on  the  12th 

A  rule  nisi  having  been  obtained  for  judgment  as  in  ^^*^^^>  ^) 

0  ^     °  no  notice  of 

case  of  a  nonsuit,  trial  was  given 

for  the  enra- 
ing  ttozes :  Hddy  that  it  was  too  soon  to  move  for  judgment  as  in  case  of  a  non- 
nit  in  the  ensiiiDg  Hilary  term. 

82 
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Clarkson^  who  shewed  cause,  contended  that  the  ap- 
plication was  premature.  The  Plaintiff  was  not  bound 
to  take  more  than  one  step  in  a  term,  and,  therefore, 
had  been  guilty  of  no  default.  Evans  v.  Barnard  [a\ 
ApperUy  v.  Morse,  (i) 

BarstaWf  in  support  of  the  rule.  Under  the  old  prac- 
tice it  was  sufficient  to  take  one  step  in  a  term;  but 
under  the  new,  a  Plaintiff  is  in  default,  i^  after  joining 
issue  in  an  issuable  term,  he  do  not  give  notice  of  dial 
for  the  next  assizes.  The  authorities  are  conflicting. 
Harrison  v.  Williams,  (c) 

Tjndal  C.  J.  It  is  a  clear  and  intelligible  rule,  that 
where  issue  is  joined  in  an  issuable  term,  there  is  no 
default,  provided  notice  of  trial  be  not  given,  till  after 
two  assizes.  The  case  last  referred  to  seems  to  confirm 
the  rule,  for  there,  issue  was  joined  in  Michaelmas  va- 
cation  in  a  country  cause,  and  notice  of  trial  not  being 
given  for  the  ensuing  assizes,  it  was  held  to  be  too  earlj 
to  move  for  judgment  as  in  case  of  a  nonsuit,  in  Easter 
term  following. 

Vaughan  J.  I  am  of  the  same  opinion,  because  a 
party  must  have  made  default  before  you  can  apply  for 
judgment  as  in  case  of  a  nonsuit;  and  as  a  Plaintiff  is 
not  bound  to  take  more  than  one  step  in  a  term,  there 
has  been  no  default  here. 


The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


(a)  6  Dovk  867. 


(6)  Id.  505. 


(•)  Id.  772. 
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Evans,   Demandant;  Davies  and  Wife,  Jan. 28. 

Deforciants. 

TTPON  an  application  to  amend  a  fine  by  indorsing  The  Court 
ibe proclamations,  it  appeared  from  affidavits,  ^®*J  vf 

That  the  deforciants  had  acknowledged  the  fine  in  the  Cardigan 
question  before  Gmtlbum  Sent.,  judge  of  the  court  of  court  of  great 
great  session  at  Cardigan,  m  August  1830,  as  the  cap-  y^   indorsinir 
tion  of  the  fine  shewed  ;  the  proclama- 

That  the  writ  of  covenant  of  the  fine  was  returned  ^^^^  **  *?" 

pearing  to  he 

at  the  Cardigan  autumn  great  session,  1830,  duly  com-  the  practice 

pounded,  and  that  an  entry  of  the  fact  was  made  by  the  ^  **^  co'irt 
_  J  to  proclaim 

compounder;  aU  fines,  and 

That  Mr/JoneSf  the  deputy  prothonotary  of  th^  court  that  two  pro- 
of great  session,  had  the  custody  of  all  the  records,  and  ^^^^^a^^oM 
made  all  entries  concerning  them ;  made,  though 

That  no  proclamations  were  indorsed  on  any  of  the  °o'  indorsed, 

fi^^  f     ,««-«>         r  •  on  the  fine  in 

Dues  for  1830,  or  for  many  years  previous;  oueation. 

That  the  fine  in  question  was  annexed  to  the  roll  of 
fines  levied  at  the  Cardigan  autumn  great  session  for 
1830; 

That  the  chirograph  of  the  fine  was  never  sent  to  the 
deaumdant,  or  engrossed ; 

That  on  the  abolition  of  the  Welsh  judicature  in 
1A30,  Mr.  Janes  was  appointed  clerk  of  assize,  and 
continued  in  that  office  till  he  died  in  1836; 

That  it  was  his  duty  to  indorse  the  proclamations  on 
fioes,  and  that  the  records  remained  in  his  custody  till 
his  death. 

The  criers  of  the  court  at  the  autumn  great  session 
of  1830,  and  the  autumn  assizes  of  1831,  deposed,  that 
iqxm  those  occasions  the  roll  of  fines  was,  after  notice 
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given,  read  out  by  the  clerk,  whose  duty  it  was  to  read 
them,  according  to  the  practice  of  the  court;  which  prac- 
tice was,  to  make  the  first  proclamation  at  the  session  at 
which  the  fine  was  levied,  and  the  two  other  proclama- 
tions at  the  two  succeeding  sessions.  Mr.  Joneses  clerk 
deposed  that  it  was  the  practice  to  proclaim  all  fines, 
whether  they  required  proclamation  or  not;  that  the  foot 
or  conclusion  of  the  fine  was  seldom  made ;  and  that 
when  office  copies  were  required,  the  proclamations  for 
any  particular  fine  were  taken  frono  a  footing  which 
might  be  annexed  to  another  fine  on  the  same  roll. 

Mr.  Jones  and  the  crier  who  attended  at  the  Cardigan 
spring  assizes  in  1831  being  dead,  there  was  no  affidavit 
as  to  the  proclamation  at  those  assizes. 


E.  V,  Williams,  who  shewed  cause,  contended  that  as 
to  that  proclamation,  there  being  nothing  to  amend  by, 
the  defect  was  incurable;  the  Court  would  not  act 
upon  a  presumption  that  the  ordinary  course  had  been 
pursued,  when  the  applicant  might  have  produced  the 
compounder's  books,  or  at  least  have  procured  an 
affidavit  from  some  officer  who  was  present  at  the  spring 
assizes.  In  lAoyd  v.  Nicholas  (a),  there  was  an  entiy  at 
the  foot  of  one  of  the  fines,  that  all  the  proclamations 
had  been  duly  made,  which  affi:)rded  something  to 
amend  by ;  but  no  case  had  gone  so  far  as  the  present. 

Evans,  in  support  of  the  rule',  relied  on  Uogfd  v. 
Nicholas,  contending  that  the  affidavit  of  Mr.  Joneis 
clerk  shewed  that  the  proclamations  must  have  been 
made,  and  if  so,  the  Court,  according  to  the  principle 
established  by  Uxyd  v.  Nicholas,  would  not  allow  the 
deforciants  to  sufier  for  the  officer's  omission  to  enter 
the  proclamation  of  record.     Unless  the  contrary  were 


(a)  4  New  Ctues,  6SS. 
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proved,  the  Court  would  presume  that  the  officer  hal 
discharged  the  duty  of  making  proclamation. 

TiNDAL  C.  J.  The  affidavit  of  Mr.  Jone^s  clerk,  and 
the  statute  which  requires  the  proclamations  to  be  made 
at  three  successive  courts,  relieves  us  from  every  diffi- 
culty. 

There  is  no  doubt  that  in  this  case  they  were  made  at 
the  autumn  assizes,  1831,  and  at  the  autumn  court  of 
great  session  in  1830;  the  only  question  is,  whether 
they  were  made  at  the  intermediate  spring  assizes.  But 
when  I  find  that  it  was  the  practice  to  make  proclama- 
tion on  all  fines,  whether  they  required  it  or  not,  that  it 
was  a  duty  imposed  on  the  clerk  to  call  out  the  fines, 
and  that  he  did  so  at  the  autumn  sessign  of  1830,  I 
think  we  do  not  carry  out  the'  principle  of  Uqyd  v. 
Nicholas  to  an  unreasonable  extent  in  allowing  this 
amendment, 

The  rest  of  the   Court  concurring,   the  rule   was 

made 

Absolute. 


1839. 
Evans 

V, 

Dayibb. 


Bratshaw  ».  Eaton. 


Jan,  29. 


T 


O  an    action   on    a   tailor's    bill    the    Defendant  In  an  action 

pleaded  infancy,  and  the  Plamtifi*  replied  that  the  ^^f  ^^  ^^ 

articles  provided  were  necessaries.  price  of  neces- 

At  the  trial  before  the  under-sheriflF  of  Middlesex,  it  '^:^^J'^' 

,.     J        mBnedtonim, 

appeared  that  the  Defendant,  whose  mother  lived  at  gnq^iry  by 

•  Plaintiff  as  to 

Defendant's  circmnstanees  is  not  a  condition  precedent  to  the  right  to  recover. 


'it^C^.33d 


S  *. 


ISA^JStrif^iL 
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Neuocastle  under  Lyne^  was  articled  to  an  attorney  in 
London^  where  the  Plaintiff  carried  on  business. 

The  articles,  for  which  the  Plaintiff  sought  to  recover 
9/.  155.,  were  a  Newmarket  coat,  a  great  coat,  and  a  pair 
of  trowsers,  furnished  to  the  Defendant  in  Juhf  and 
At^ust  1836. 

The  Defendant's  mother  proved  that  she  had  well 
provided  him  with  clothes,  and  that  between  January 
and  Jidy  1836  he  had  had  two  coats,  two  pair  of  trow- 
sers, a  cloak,  and  a  waistcoat 

The  Plaintiff  had  made  no  enquiry  before  he-  sup- 
plied the  Defendant 

The  under-sheriff  having  left  it  to  the  jury  to  decide 
whether  or  not  the  articles  in  question  were  necessary 
for  the  defendant,  the  jury  found  a  verdict  for  tbe 
Plaintiff,  which 


James^  moved  to  set  aside,  on  the  ground  that  the 
Plaintiff  should  have  been  nonsuited,  because  he  had 
made  no  enquiry ;  and  that  the  verdict  was  against  the 
evidence.  In  Ford  v.  Fothergill  {a)  Lord  Kemfon  said, 
that  he  was  of  opinion  the  tradesman  was  bound  to 
make  such  enquiry,  and  if  the  infant  had  contracted 
other  debts  at  the  same  time,  for  the  same  sort  of 
articles  for  which  the  action  was  brought,  that  such 
was  good  evidence  to  rebut  the  presumption  of  neces- 
saries. 

Cook  V.  Denton  (i).  Story  v.  Pery  (c),  Burghart  v. 
Angerstein  (rf),  Mortara  v.  Hall,  {e) 

A  rule  nisi  having  been  granted. 


Wilde  Serjt,  who  shewed  cause,  contended  that  this 
was  altogether  a  question  for  the  jury.     Although  it 


(a)  1  Eip.  212. 
(6)  3  Car.  J^  P.  114.. 
(c)  4>  Car. /^  P.  526. 


(d)  6  Car.  S^  P,  69O. 
(c)  6  Sim.  4^5. 
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might  have  been  prudent  in  the  Plaintiff  to  have  made 
enquiries,  or  he  might  be  morally  bound  to  do  so,  he 
was  not  legally  bound ;  for  the  only  question  here  was, 
whether  or  not  the  articles  were  necessary,  and  the 
Plaintiff's  enquiries  could  have  no  bearing  on  that 
questioiL  Whatever  might  have  been  the  result  of  his 
enquiries  the  ai*ticles  might  still  be  necessary;  and  as 
to  the  suggestion  of  a  nonsuit,  if  any  one  of  the  articles 
furnished  fell  within  the  description  of  necessaries,  the 
evidence  ought  to  be  left  to  the  jury :  Maddox  v.  Mil- 
ler, (a) 

In  Ford  v.  FothergiU  the  verdict  was  for  the  Plaintiff, 
and  the  Defendant  never  moved  to  set  it  aside.  In 
Mortara  v.  Hall  the  infant  had  200  pairs  of  gloves, 
besides  ladies'  gloves. 


1839. 
Bbatsraw 

V. 

Eaton. 


James,  in  support  of  the  rule,  relied  on  the  language 
of  the  Judges  in  Ford  v.  Fothergilly  Story  v.  Pen/,  and 
CoiA  V.  Denton,  that  if  a  tradesman  gives  credit  to  an 
in&nt  he  does  it  at  his  peril.  The  onus  therefore  is 
cast  on  him  to  shew  that  the  goods  furnished  were  ne- 
cessaries ;  and  he  can  only  establish  that,  by  proving  that 
be  has  made  enquiries  as  to  any  previous  supply.  The 
under-sheriff  should,  at  least,  have  directed  the  jury  to 
find  whether  or  not  the  Plaintiff  had  made  any  enquiry, 
and  whether  or  not  the  infant  had  before  been  suffi- 
ciently supplied. 

TiNDAL  C.  J.  The  issue  for  the  jury  in  this  case 
was,  whether  the  articles  supplied  were  necessary  for 
the  Defendant  or  not:  and  after  a  verdict  for  the 
PbuDtiff,  a  motion  has  been  made  to  enter  a  nonsuit, 
or  for  a  new  trial,  on  the  ground  that  the  under-sheriff 
did  not  direct  the  jury,  that  to  entitle  the  Plaintiff  to 


(o)  IM.SfS.lSB. 
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recover  it  was  necessary  he  should  establish  that  he 
had  made  due  enquiry  as  to  the  Defendant's  circnin- 
stances.  We  are,  therefore,  called  upon  to  say  that 
such  enquiry  is,  by  an  inflexible  rule  of  law,  a  condition 
precedent  to  the  Plaintiff's  recovery.  That  it  is  pru- 
dent in  a  tradesman  to  make  such  enquiry,  is  dear: 
but  he  is  not  bound  to  make  it  by  any  inflexible  rule 
of  law.  The  question  in  these  cases  is,  whether  the 
articles  furnished  were  necessary  for  the  DefendaDt; 
and  that  question  is  independent  of  any  enquiry  the 
Plaintiff*  could  make.  After  every  enquiry  that  could 
be  made,  it  might  still  turn  out  that  the  goods  were 
necessary.  The  proposition,  therefore,  in  the  books,  as 
to  the  necessity  of  enquiry,  must  be  understood  with 
reference  to  the  prudence  of  such  a  step,  and  as  of  a 
duty  of  imperfect  obligation.  I  find  no  authority  which 
lays  it  down  that  such  enquiry  is  essential  to  the  Plain- 
tiff's right  to  recover:  on  the  contrary,  in  Ford  v. 
FotAergiUf  on  which  the  Defendant  relies,  the  verdict 
was  for  the  Plaintiff^,  and  no  motion  was  made  to  set  it 
aside. 

We  cannot,  therefore,  accede  to  the  motion  for  a 
nonsuit:  and  if  we  come  to  the  question,  whether  the 
articles  were  necessary  or  not,  there  seems  to  be  no 
reason  for  impeaching  jthe  decision  of  the  jury '—  one 
of  the  articles,  at  least,  the  great  coat,  cannot  be  con- 
sidered as  unnecessary  for  a  person  in  the  Defendant's 
sphere. 


Vauohan  J.  I  am  of  the  same  opinion.  The  De- 
fendant's counsel  contends  for  a  proposition  broader 
than  any  of  the  authorities  warrant,  namely,  that  en- 
quiry is  a  condition  precedent  to  the  Plainttfi*'s  right  to 
recover.  The  supply  here  appears  to  have  been  reason- 
able ;  and  necessaries  is  a  word  of  relation :  what  is  not 
necessary  in  one  station  may  be  necessary  in  another.    I 
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should. say  that  a  great  coat  was  necessary  for  this 
Defendant.  In  Story  v.  Pery  and  Bainbridge  v.  Picker'^ 
tT^  (a)  it  was  proved  that  the  defendant  had  been  amply 
supplied  by  his  father.  I  see  no  reason  for  disturbing 
the  present  verdict. 


1839. 

BitATBHAW 

Eatok. 


BosANQUET  J.  I  do  not  say  that  if  I  had  been  on 
the  jury  I  should  necessarily  have  found  the  same  ver- 
dict; bat  I  concur  in  thinking  that  we  ought  not  to 
grant  a  new  trial.  Some  of  the  articles  were  necessa- 
ries ;  and  it  has  been  laid  down  that  if  any  of  them  be 
such,  the  question  ought  to  be  left  to  the  jury.  It  is  said, 
indeed,  in  several  of  the  cases,  that  the  PlaintiiF  ought  to 
make  enquiries;  but  the  consequence  is,  not  that  he 
should  be  nonsuited  if  he  fails  to  do  so.  but  that  he 
trusts  the  defendant  at  his  peril.  If  that  be  so,  the 
only  question  here,  i^,  whether  or  not  the  articles  were 
necessaries :  that,  has  been  left  to  the  jury,  and  I  see  no 
reason  for  disturbing  the  verdict. 

Erskine  J.  Under  all  the  circumstances  I  think 
this  was  a  question  for  the  jury;  and  though  some  of 
the  cases  lay  it  down  that  the  Plaintiff  ought  to  make 
enquiry  previously  to  supplying  the  goods,  that  cannot 
be  a  condition  precedent  to  recovery  if  it  appear  that 
the  articles  were  necessary  for  the  defendant  In  the 
present  case  that  question  was  fairly  left  to  tne  jury, 
hoth  as  to  quantity  and  quality ;  and  though  as  to  some 
of  the  articles  I  should  not  have  found  the  same  ver- 
dict, that  is  no  reason  for  setting  it  aside. 

Rule  discharged. 


(a)  2  W.Bl.l$%5. 
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AdEANE  V.  MORTLOCK. 

^T^HIS  was  an  action  of  trespass  on  the  case^  in  which 
the  Plainti£P  claimed,  amongst  other  matters,  by 
the  third  and  fourth  counts  of  his  declaration,  a  right 
of  way  out  of  the  Plaintiff's  land,  into  and  over  a  cer- 
tain part  of  a  certain  road,  and  thence  into  and  over 
the  Defendant's  land  in  the  parish  of  Utile  Abiftgfon  in 
Cambridgeshirej  unto  certain  sluices  or  staunches  erected 
upon  the  Defendant's  land,  for  the  purpose  of  repairing 
the  said  sluices  or  staunches  which  the  Plaintiff  had 
always  used  for  the  irrigation  of  his  own  land ;  and  also 
for  the  purpose  of  clearing  the  stream. 

The  Defendant,  by  his  plea,  traversed  the  right  of 
of  the  right  of  way  claimed  in  the  third  and  fourth  counts  of  the  de- 
claration, and  thereupon  issue  was  joined. 

At  the  trial  before  Parke  B.,  at  the  last  Spring 
assizes  for  the  county  of  Cambridge^  it  appeared  that 
the  way,  formerly  a  public  footpath,  claimed  by  the 
Plaintiff  as  an  approach  to  the  sluices  and  flowing 
river,  passed  over  the  London  turnpike  road,  which 
separated  the  Plaintiff's  lands  from  those  of  the  De- 
course:  Held,  fendant,  over  the  Defendant's  fence  by  the  side  of 
riirfatof  way  ^^^  turnpike  road,  and  thence  through  and  over  the 
to  the  hatches.  Defendant's  lands,  on  the  south  side  of  and  near  to  a 

along  the  side  small  stream  or  watercourse  called  the  flowing  river,  to 

of  the  stream,  .  m  ■■ 

was  not  extin-  the  sluices.     The  fence  of  the  Defendant's  lands  next 

guished  by        to  the  turnpike  road  was  six  or  seven  feet  high,  and 
havine  made     ^^^  h^eti  erected  ever  since  the  enclosure  of  the  parish 

a  more  dr-       in  1801  and  1802. 

cuitous  track 

to  the  hatches,  at  some  little  distance  from  the  side  of  the  stream. 

Held,  also,  that  the  occupier  of  a  meadow,  irrigated  by  means  of  the  hatches^ 
was  a  competent  witness  in  an  action  brought  by  the  reversioner  for  the  obetruo- 
tion  of  the  way. 


Jan.  SO. 

By  an  enclo- 
sure act,  all 
ways  over 
WeitFiM 
were  to  be 
extinguished 
as  soon  as 
Defendant 
should  have 
made  a  new 
carriage  road 
across  it ; 
provided  that 
nothing  con- 
tained in  the 
act  should  de- 
prive Plaintiff 


ingress  and 
egress  to  and 
from  a  certain 
watercourse 
there,  for  the 
purpose  of 
opening  cer- 
tain hatches, 
and  cleansing 
the  water- 
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Before  the  enclosure  of  the  parish,  three  different 
approaches  had  been  used  by  die  Plaintiff's  father,  to 
the  sluices  and  flowing  river,  over  a  certain  open  and 
common  field  called  West  Field.  The  Little  Abington 
Enclosure  Act  directed,  that  West  Field  should  be  set 
out  and  allotted  to  Mr.  Mortlock^  the  Defendant,  which 
was  effected  by  the  commissioners'  award  :  by  section  18. 
it  was  enacted  that  all  carriage-roads,  bridle-roads,  and 
footways,  over  or  across  that  part  of  West  Field  to  be' 
allotted  to  Mr.  Morttock^  should  be  extinguished  from 
the  time  the  public  road  thereinafter  directed  to  be 
made  at  the  expense  of  the  said  Mr.  Mortlock  should 
have  been  formed  and  put  into  good  and  sufficient 
repair  fit  for  the  passage  of  cattle  and  carriages ;  pro- 
vided that  nothing  contained  in  the  act  should  extend 
or  be  construed  to  extend  to  deprive  Mr.  Adeane^  his 
heirs  or  assigns,  or  his  or  their  agents,  servants,  &c«, 
with  or  without  horses,  carts,  and  carriages,  of  the  right 
of  fflgress,  egress,  and  regress  to  and  from  the  ancient 
cat  or  watercourse,  and  every  part  thereof,  used  to  float 
certain  meadow  grounds  in  Babraham,  belonging  to 
Mr.  Aieane^  for  the  purpose  of  rebuilding,  repairing, 
opening,  or  shutting  the  sluices  or  staunches  erected  on 
the  said  watercourse,  nor  to  deprive  Mr.  Adeanej  his 
heirs  or  assigns,  or  his  or  their  agents,  servants,  or 
workmen,  of  the  liberty  of  ingress,  egress,  &c.,  at  all 
reasonable  times  to  and  from  the  cut  or  watercourse, 
and  every  part  thereof,  to  cleanse  the  said  cut  or  watjer- 
course,  or  for  any  other  reasonable  purpose  relating  to 
the  watercourse. 

By  section  15.  the  commissioners  were  directed,  with 
consent  of  owners,  to  set  out  and  appoint  such  public  car- 
riage roads,  highways,  bridle-ways,  and  footpaths  over 
the  lands  directed  to  be  divided  and  inclosed  as  they 
should  think  proper ;  also,  to  set  oiit  and  appoint,  with 
consent  of  owners,  such  private  roads  and  ways,  fences, 


18S9. 

Adeanb 
mobtlook. 
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18S9.  ditches,  and  works,  &c«,  over  the  said  lands  as  they 
should  think  necessary. or  convenient;  also,  to  stop 
up,  alter,  turn,  or  discontinue  any  old  road  or  roads, 
MoBTiiOCK.  way  or  ways ;  and  that  after  the  said  public  and  private 
roads  and  ways  should  be  set  out  or  altered,  no  person 
should  use  any  ancient  or  other  roads  or  ways,  either 
public  or  private,  either  on  foot  or  with  horses,  car* 
riages,  or  cattle. 

By  clause  17>  the  commissioners  were  authorised 
and  required  to  set  out  and  appoint  a  public  carriage- 
road  across  West  Fields  and  the  expense  of  forming  the 
same  was  to  be  paid  by  Mr.  Mortlock*    And 

By  clause  19.  it  was  enacted,  ^^  that  whereas,  there 
was  more  land  in  the  parish  of  LitUe  Abingdon^  lying 
on  the  west  side  of  the  London  road,  than  Mr*  Adeane 
could  claim  to  be  entitled  to  under  the  enclosure  act, 
and  it  would  be  convenient  he  should  have  the  whole 
on  the  west  side,  he  should  be  permitted  to  purchase 
and  pay  for,  in  money,  all  that  would  not  otherwise  be 
assigned  or  allotted  to  him." 

As  soon  as  the  commissioners  had  made  their  award, 
the  Defendant  inclosed  West  Field ;  erected  the  fence 
before  mentioned,  commencing  at  the  stream  and  run- 
ning northwards  along  the  side  of  the  turnpike  road 
for  about  two  furlongs :  at  that  point  the  Defendant 
made  a  carriage  road  leading  eastward  from  the  turnpike 
road  across  West  Fields  and  parallel  with  the  stream  for 
about  three  furlongs ;  the  new  road,  then,  turning  at  right 
angles,  led  directly  down  to  the  sluices.  If  the  Plain- 
tiff's servants  pursued  this  course  to  the  sluices,  they 
had  to  traverse  three  sides  of  a  parallelogram  instead  of 
one ;  they  therefore,  as  soon  as  the  Defendant's  fence 
was  erected  in  1802,  made  their  way  over  it,  and  pur- 
sued their  course  by  the  side  of  the  stream,  as  before: 
in  consequence  of  which,  the  Defendant  placed  tenter 
hooks  on  the  fence,  at  the  spot  where  the  Plaintiff's 
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seryants  scaled  it,  and  removed  some  steps  they  had 
placed  there  to  assist  them  in  getting  over.  But  the 
Plaintiff's  servants,  after  that,  got  over  at  a  place  two 
yards  fiirther  on,  times  out  of  number. 

One  of  the  witnesses  called  on  the  part  of  the  Plain- 
tiff was  the  occupier  of  the  meadow  which  was  irrigated 
by  means  of  the  sluices  in  question.  He  was  objected 
to  on  the  part  of  the  Defendant,  as  having  a  direct 
interest  in  the  event  of  the  suit ;  but  the  learned  Baron 
admitted  him,  after  causing  his  name  to  be  indorsed  on 
the  record,  and  directed  the  jury  that  the  inclosure  had 
not  affected  the  Plaintiff's  rights,  which,  as  it  appeared 
to  him,  were  expressly  reserved  by  the  proviso  in  the 
eighteenth  section. 

A  verdict  having  been  found  for  the  Plaintiff, 


18S9. 
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£?%  obtained  a  rule  nisi  to  set  it  aside,  on  the 
ground  of  misdirection  as  to  the  construction  of  the 
inclosure  act,  and  the  improper  admission  of  an  in- 
terested witness. 

By  sect.  17.  all  former  rights  of  way  were  expressly 
extinguished  on  the  Defendant  completing  the  new 
carriage  road  over  West  Field ;  and  the  proviso  in  the 
eighteenth  section,  securing  the  Plaintiff's  right  of  way, 
was  only  intended  to  secure  him  an  access  to  the  sluices, 
which  he  still  had  by  the  Defendant's  new  road ;  if  he 
were  entitled  to  approach  them  by  the  old  track,  and 
break  the  Defendant's  fence,  the  Defendant  had  derived 
no  benefit  from  the  enclosure. 


B,  Andrews  and  Bi/les,  who  shewed  cause,  contended 
that  the  language  of  the  proviso  in  the  eighteenth 
section  was  free  from  ambiguity,  and  reserved  to  the 
Plaintiff  not  a  right,  but  the  right  of  ingress  which 
then  belonged  to  him ;  the  Defendant  had  no  right  to 
compel  him  to  go  further  round,  or  to  deprive  him  of  a 
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path  by  the  side  of  the  stream,  which  was  necessary, 
as  well  for  cleansing  the  watercourse  as  managing  the 
sluices. 

The  enclosure  act  was  in  the  nature  of  a  contract  be- 
tween the  various  proprietors  in  the  parish,  and  ought 
therefore  to  be  strictly  construed  against  the  Defendant 
If  the  language  of  the  act  were  ambiguous,  the  pre- 
sumption ought  to  be  in  favour  of  the  Plainti£P;  Scales 
V.  Pickering,  {a) 

As  to  the  witness,  Dodington  v.  Hudson  (6)  was  ex- 
pressly in  point,  and  established  that  he  was  admissible. 
In  that  case  it  was  held,  that  in  an  action  on  the  case 
by  a  reversioner,  for  an  injury  done  to  his  inheritance 
by  a  stranger,  the  tenant  in  possession  was  competent 

to  prove  such  injury. 

« 

fVilde  Serjtl,  Kelly^  and  Gunnings  in  support  of  the 
rule.  As  the  Plaintiff  derived  a  benefit  from  the  en- 
closure act  as  well  as  the  Defendant,  there  is  no  reason 
for  construing  it  strictly  against  the  Defendant :  and  the 
right  of  way  reserved  to  the  Plaintiff,  was  not  a  right 
to  enter  Wesl  Field  at  the  particular  point  where  he 
climbed  the  Defendant's  fence,  but  the  right  he  had  to 
approach  the  sluices  at  all  seasonable  times.  That 
right  he  might  enjoy  by  the  new  road;  and  the  in- 
crease of  distance  in  so  small  a  space  was  not  sufficient  to 
occasion  inconvenience:  the  Plaintiff,  therefore,  had  his 
right,  according  to  the  proviso,  and  the  old  track  was 
extinguished  on  the  substitution  of  the  new.  The 
erection  of  the  fence  by  the  Defendant  in  1802,  and  his 
placing  tenter  hooks  in  1818,  together  with  the  removal 
of  the  steps  made  by  the  Plaintiff's  servants,  were  co- 
temporaneous  acts,  which,  shewed  the  construction  put 
on  the  statute  by  the  parties  themselves,  and  also  ex- 
tinguished the  Plaintiff's  right.  From  the  length  of 
time,  even  a  release  might  be  presumed. 

(a)  4  Bingh.  448.  (6)  1  Binf^  257* 
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Tben,  the  occupier  of  the  meadow  was  improperly        1839. 
admitted  as  a  witness.     The  irrigation  of  his  land  de- 
pending upon  the  free  use  of  the  sluice,  he  had  a  direct 
interest  in  the  event  of  the  suit,  and  was  incompetent,  on    Mobtlook. 
the  same  ground  as  a  tenant  who  cannot  be  a  witness  • 
for  his  landlord,  Defendant  in  an  action  of  ejectment. 

Dodington  v.  Hudson  was  decided  on  the  ground  that 
the  damages  to  be  recovered  in  that  action  would  go 
wholly  to  the  landlord,  and  could  never  be  recovered 
bj  the  tenant :  here,  the  tenant  sustains  an  immediate 
damage,  if  the  landlord  be  impeded  in  the  use  of  the 
sluices. 

TiNDAL  C.  J.  In  this  case  I  think  the  rule  which 
has  been  obtained  for  a  new  trial  ought  to  be  dis« 
charged.  On  the  trial  of  this  cause  there  was  in  fact, 
looking  to  the  evidence,  only  one  right  of  way  that  was 
i^ly  in  issue  between  the  parties^  that  is,  Mr.  Adeane^s 
right  to  enter  on  the  premises  of  Mr.  Mortlock  in  the 
place  where  there  is  now  a  gate,  which  has  been  set  up 
for  a  considerable  time  across  the  former  common  and 
pablic  footway.  It  appears  to  me  that  the  intention  of 
the  act  of  parliament  was  merely  to  enclose,  shut  up, 
and  extinguish  the  public  footways  across  West  Field. 
But  if  we  look  to  the  evidence  in  this  cause,  Mr.  Adeane 
had  something  more  than  a  right  of  footway,  for  he 
had  not  only  a  right  to  walk  along  this  common  foot- 
way by  himself  and  his  servants;  but  he  had  also  a 
right  to  diverge  from  the  path  in  various  places,  and 
in  every  case  where  it  was  necessary  for  the  purpose  of 
watching  and  looking  at  the  watercourse  that  ran  nearly 
parallel  to  the  path. 

When  the  act  of  parliament  was  passed,  **  that  all  car- 
riage roads,  bridle  roads,  and  footways  over  and  across 
that  part  of  West  Fields  which  is  to  be  allotted  to  Mr. 
Morilocl'f  shall  be  extinguished  from  the  time  the  public 

VOL.  V,  R 
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1839;  road  is  set  forth,"  that  right  of  way  was  extinguiabed  as 
far  as  any  public  right  was  concerned.  But  there  is 
an  exception  which  expressly  gives  to  Mr.  AdeoM^  as 
MoRTKooK.  one  of  the  public,  a  right  to  use  this  road  for  ingress, 
^egress,  and  regress  for  certain  specific  purposes.  The 
words  of  the  act  of  parliament  that  relate  to  Mr. 
Adean^s  right  are,  ^'  Provided  always,  that  nothing  in 
thb  act  shall  extend,  or  be  construed  to  extend  to  de- 
prive Mr.  Adeanej  his  heirs  and  assigns,  or  his  or  their 
agents,  servants,  and  workmen,  of  the  right  of  ingress, 
egress,'  or  regress  at  all  seasonable  tiroes  whatsoever,  to 
and  from  the  ancient  cut  or  watercourse,  and  every  part 
thereof,  used  to  float  certain  meadow  grounds  beloDg- 
ing  to  Mr.  Adeane^  for  the  purpose  of  rebuilding,  repair- 
ing^ openings  or  shutting  the  sluices  erected  on  the 
watercourse,  and  to  cleanse  the  said  watercourse." 

Now,  in  the  first  place,  commenting  only  on  the  par- 
ticular words  of  the  clause;  — the  words  are,  not  to  ex- 
tend to  deprive  him  of  something  which  he  already  had 
as  contra-distinguished  fn>m  the  right  which  the  public 
had.  It  shall  not  deprive  him  of  his  **  right  of  ingress, 
egress,  or  regress  at  all  seasonable  times  whatsoever, 
for  the  purpose  of  cleaning  out  the  watercourse."  I 
think  those  words,  <^  the  right  of  ingress,  egress,  or 
regress "  point  out  the  mode  of  entering,  staying,  and 
going  out  again,  which  he,  at  the  time  of  this  act,  used. 
And  undoubtedly  the  bulk  of  the  evidence  is,  that  he 
went  into  the  field  at  the  place  to  which  the  several 
witnesses  deposed. 

It  is  true,  that  there  is  in  this  case  evidence,  that 
shortly  after  the  passing  of  the  act  of  parliament  a 
fence  was  made,  or  pales  were  erected,  and  that  some- 
times spikes  were  put  up,  and  at  other  times  nails.  One 
can  easily  conceive,  that  Mr.  Adeane,  who  lived  close 
to  Mr.  Mortlock^  would  acquiesce  in  any  thing  being 
put  up  which  would  keep  the  public  away,  so  long  as 
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Ms  servants,  when  diej  thought  it  necessary,  liad  the 
means  of  getting  over;  one  can  easily  suppose,  that  he 
woold  have  acquiesced  in  it  without  any  renunciation 
of  his  own  right.  There  are  certainly  some  parts  of 
the  case  that  point  a  little,  or  that  turn  the  attention 
a  little,  to  the  circumstance  of  impediments  cast  in  the 
way  of  the  servants  of  Mr.  Adeane^  namely,  that  some 
steps  were  put  up  at  one  time,  which  afterwards  were 
taken  down.  But  these  points  were  submitted  to  the 
jury;  die  bulk  of  the  evidence  was  clearly  the  other 
waj ;  and  it  seems  to  shew  that  the  right  had  been  ex- 
ercised from  the  period  of  the  passing  of  the  act,  with 
very  slight  interruption.  And  therefore,  I  think,  both 
upon  the  interpretation  of  the  act  and  on  the  evidence 
in  the  cause,  that  the  first  point  which  has  been  sub- 
mitted on  the  part  of  the  Defendant  falls  to  the  ground. 
The  second  is,  whether  in  an  action  by  a  reversioner 
against  a  stranger  for  an  injury  done  to  his  reversion, 
in  whkh  the  action  sounds  in  damages,  the  person  who 
is  a  tenant  is  a  competent  witness.  He  has  got  a  bias 
upon  his  mind,  because  he  may  very  well  suppose  that 
the  effect  of  this  action  may  ultimately  tend  to  prevent 
the  nuisance  which  the  landlord  complains  of.  But 
that  seems,  to  my  mind,  to  be  nothing  more  than  a 
possibility  of  a  probable  advantage;  one  of  the  advan- 
tages which  the  law  has  laid  upon  the  degree  of  credit 
to  be  given  to  the  witness,  and  not  as  an  objection 
to  be  made  to  his  competency.  I  think,  therefore,  upon 
^  whole,  the  rule  must  be  discharged. 
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Vaughak  J.  I  am  of  the  same  opinion.  It  is  clear 
that  Mr.  Adeane  had  the  right  in  question  when  tlie 
act  passed,  and  that  it  was  continued  and  confirmed 
by  that  act:  both  the  Plaintiff  and  Defendant  were 
parties  to  the  act,  and  the  right  could  not  be  reserved 
in  terms  more  large  oi*  explicit.     Then,  if  it  was  re- 

R  2 


244  HILARY  TERM, 

1839.        served,  has  it  been  extinguisbed  by  anything  that  has 

■  ■     "        occurred  since  the  passing  of  the  act  ?   Has  the  Plaintiff 

Adbanb       exercised  the  right  for  the  last  twenty  years?     The 

MoBTLocK.  ®^^^®°c®  '^^  ^^^^  ^^^^  ^'"c®  ^^^  passing  of  the  act  be 
has  used  it  tiroes  out  of  number.  The  effect  of  that  evi- 
dence was  entirely  a  question  for  the  jury. 

With  respect  to  the  witness,  ever  since  the  case  of 
Dodington  v.  Hudson^  such  a  witness  has  been  esteemed 
competent;  his  position  is  not  like  that  of  a  tenant  who 
is  called  as  a  witness  for  his  landlord,  Defendant  in  an 
action  of  ejectment,  for  if  the  verdict  be  against  the 
landlord,  the  tenant  is  immediately  turned  out:  here, 
though  the  Plaintiff  should  be  deprived  of  the  way  in 
question,  he  had  still  access  to  the  sluices  by  another 
way.  According  to  the  principle  established  in  B€nt  t. 
Baker  (a)f  the  witness  was  clearly  competent,  and  to 
obviate  the  possibility  of  objection  his  name  was  in- 
dorsed on  the  record. 

BosANQUET  J.  The  first  question  arises  on  the  con- 
struction of  this  act  of  parliament,  the  eighteenth  section 
of  which  provides  that  nothing  contained  in  the  act 
should  extend  or  be  construed  to  extend  to  deprive 
Mr.  Adcafief  his  heirs  or  assigns,  or  his  or  their  agents, 
servants,  &c.  with  or  without  horses,  carts,  and  car- 
riages, of  the  right  of  ingress,  egress,  or  regress,  to  and 
from  the  ancient  cut  or  watercourse,  and'  every  part 
thereof. 

It  is  not  disputed  that  the  way  in  question  has  been 
obstructed,  but  it  is  contended  that  a  convenient  access 
to  the  sluices  has  been  substituted  by  the  Defendant, 
and  that  that  is  sufficient  under  the  statute.  If  the  act 
were  a  contract,  as  it  is  argued  for  the  Defendant,  it  is 
not  likely  it  would  leave  the  Plaintiff's  right  so  vague 

(a)  3  r.  R.  27. 
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as  to  give  rise  to  sach  a  question.  At  all  events^  the 
word  deprive  must  mean  to  take  away  something  which 
the  Plaintiff  had  before ;  and  when  the  legislature  says, 
the  Plaintiff  shall  not  be  deprived  of  the  right  of  ingress, 
egress,  and  regress,  it  means  ingress  in  the  line  before 
used  by  the  Plaintiff,  provided  he  continues  to  use  it  for 
the  same  purpose* 

The  admissibility  of  the  witness  was  established  by 
Dodington  v.  Hudson  long  before  the  recent  act  passed, 
under  which  the  name  of  an  interested  witness  is  in- 
dorsed on  the  record :  the  verdict  would  not  have  been 
evidence  for  or  against  him  then,  and  it  is  clear  it  can- 
not be  now;  the  only  question  is,  whether  he  has  a 
direct  interest  in  the  result  of  the  suit :  but  a  witness 
has  such  an  interest  only  when  he  derives  from  the 
verdict  a  benefit  which  can  be  enforced  by  him  as  the 
result  of  the  judgment :  that  he  has  none  such  here 
is  quite  plain;  and,  therefore,  this  rule  must  be  dis- 
charged. 


245 
.  1839. 
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V. 
MORTLOCK. 


Erskine  J.  The  Plaintiff's  right  to  approach  the 
siaices  is  not  denied:  the  question  is,  whether  he  is 
entided  to  approach  them  by  the  spot  in  dispute. 
Now,  the  eighteenth  section  of  the  Enclosure  Act  seems 
expressly  to  reserve  the  right  as  it  was  enjoyed  before, 
and  there  is  nothing  in  the  evidence  to  shew  that  the 
right  has  been  released  or  extinguished. 

On  the  question  of  the  admissibility  of  the  witness, 
the  answer  has  been  fully  given  by  the  learned  Judges 
who  have  preceded  me. 

Rule  discharged* 


R  S 
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In  an  action     nPHIS  was  an  action  to  recover  lOOOZ^  alleged  by  the 

^'^T^Tn''"  Plaintiff  to  have  been  lent  by  him  to  the  De- 

an I.  O.  U.,  •' 

the  Master       fendant  on  an  I.  O.  U.,  through  the  agency  of  one 
having  re-         jj^U. 

ation'of  costs'       ^  verdict  having  been  found  for  the  Defendant,  the 

for  Defend-      Plaintiff  obtained  a  rule  for  a  new  trial  on  payment  of 

ant,  to  aflow     ^^^^^ 

two  briefs,  or  * 

the  expense  of       In  taxing  the  Defendant's  costs,  the  Master,  on  the 

the  attendance  ground  that  the  Defendant  had  proposed  to  call  no  wit- 

Londan  of       nesses,  allowed  for  only  gne  counsel,  —  notwithstanding 

the  attorney      the  Defendant  had  employed  two,  —  and  disallowed  a 

who  had  con-  ^y^^^^  fo^,   consultations   and  for  the    attendance  in 

ducted  the  «^ 

cause  in  the      London  of  the  Defendant's  attorney  from  the  country. 

country,  on 

that^rfend-  Talfourd  Serjt.  obtained  a  rule  nisi  for  a  review  of 
ant  had  called  the  taxation,  upon  an  affidavit  which  alleged  that  the 
no  witnesses,    ^^^^g^  y^^  ^f  impoitance,  affecting  the  character  and 

directed  a  re-  credit  of  the  parties,  and  the  authority  of  Hale^  and  io- 

view  of  the  volving  a  question  of  law ;  that  though  there  were  no 

an  affidavit  witnesses  on  the  side  of  Defendant,  his  brief  contained 

shewing  that  the  examinations  of  the  Plaintiff  and  Hale  under  a  fiat 

the  circum-      ^p  bankruptcy,  which  examinations,  in  one  event,  it 

stances  of  the  r    j* 

case  justified    would  have  been  necessary  to  give  in  evidence,  and  that 

the  employ-  ^jjg  Defendant's  success  depended  on  the  careful  cross- 
counsel  and  examination  of  the  Plaintiff's  witness ;  that  the  cause  of 
the  attendance  action  arose  in  Bath^  and  that  the  presence  of  the 
ft  ^^^^  country  attorney  was  essential  to  the  safe  ci^nduct  of 
country.  the  Defendant's  case. 

Wilde  Serjt.  and  Ogle^  who  shewed  cause,  contended 
that  the  matters  sought  to  be  reviewed  were  entirely 


t  VICTOWA. 


«4? 


fcr  the  discretion  of  the  Master,  with  the  exercise  of 
which  the  Court  would  not  interfere. 

Ti^bmtL  The  Master  has  acted  on  a  wrong  principle 
in  refusing  to  allow  for  two  counsel,  where  so  much 
depended  on  the  cross-examination  of  the  Plaintiff's 
witness;  in  disallowing  consultations  upon  the  subject 
of  oflering  the  examinations  in  evidence  for  the  De- 
fendsnt,  and  in  disallowing  the  expenses  of  the  Country 
attoniey,  who,  as  the  most  cognisant  of  the  circum- 
stances of  the  case,  ought  to  be  present  to  conduct  the 
defence. 


1889. 
Maduon 

V, 
BAflON* 


Th^  Court  directed  that  the  Master  should  reconsider 
the  mstten 

Rule  absolute. 


Wood  v.  Farr. 

T)EBT  for  a  demand  of  150/. 

First  count,  50/.  for  goods  sold ; 

Second,  50/.  for  work  and  labour ; 

Third,  50/.  on  an  account  stated. 

Plea,  that  the  Plaintiff  ought  not  to  have  or  maintidn 
his  action,  because  the  Defendant  had  paid  him,  and 
the  Plaintiff  had  accepted  and  received  divers  sums  of 
money  amounting  to  50/. 

In  his  replication,  the  Plaintiff  traversed  the  payment 
md  receipt  of  the  50/.,  and  entered  up  judgment  by 
^iicitht  100/.,  with  a  stay  of  execution  till  the  trial 
of  the  issue  as  to  the  50/. 

Chandkss  obtained  a  rule  nisi  to  set  aside  this  judg- 
ment as  irregular.    The  plea  was  ill,  professing  to  be 

R  4 


«7a7i*  dK 

In  debt  for 
I50i.  Defends 
ant  having 
pleaded  to 
the  whde 
action  that  h« 
had  paid 
Plaintiff  50/. 
Plaintiff 
signed  judg^ 
ment  by  nU 
dloafor 
100/.   Held, 
irregular. 
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1839.  an  answer  to  the  whole,  and  containing  an  answer  to 
a  part  only  of  the  Plaintiff's  demand ;  bat  the  Plaintiff 
ought  to  have  demurred,  and  not  to  have  signed  judg- 

vm 

Fabb.  ment ;  Vere  v.  Goldsborough  (a) ;  and  the  rather,  be- 
cause the  action,  as  appeared  by  an  a£Bdavit  now  pro- 
duced, was  brought  to  recover  only  29L  ^s.  6tL  That 
was  the  demand  made  by  the  Plaintiff's  attorney. 

Wilde  Serjt.,  who  shewed  cause,  contended  that  the 
Defendant  had  no  right  to  compel  the  Plaintiff  to 
demur  to  a  plea,  pleaded  ill  perhaps  for  the  express 
purpose  of  delay.  The  Plaintiff  might,  at  hb  election, 
demur  or  take  judgment  for  the  unanswered  part  of  his 
claim.  The  Defendant  had  the  full  benefit  of  his  plea 
when  the  Plaintiff  took  judgment  only  for  so  much  of 
his  demand  as  the  plea  did  not  cover. 

[Tindal  C.  J.  The  distinction  is  taken  in  Sdk- 
eldj  1 79.,  ^^  that  if  a  plea  begin  with  an  answer  to 
the  whole,  bpt  in  truth  the  matter  pleaded  is  only  an 
answer  to  part,  the  whole  plea  is  nau^t,  and  the  Plain- 
tiff may  demur;  but  if  a  plea  begin  only  as  an  answer 
to  part,  and  is  in  truth  but  an  answer  to  part,  it  is  a 
discontinuance,  and  the  Plaintiff  must  not  demur^  but 
take  his  judgment  for  that  as  by  nil  dicit"2  That 
oijy  shews  that  the  Plaintiff  may  demur,  not  that  he 
must;  the  rule  was  laid  down  for  the  benefit  of  the 
Plaintiff,  not  of  the  Defendant  The  Court  will  give 
judgment  according  to  the  legal  effect  of  the  plea,  not 
according  to  its  mere  formal  commencement* 

Chandless.  If  the  Plaintiff  can  sign  judgment  here, 
he  can  do  so  in  every  case  of  a  defective  plea.  According 
to  the  new  rules,  every  plea  which  is  not  confined  by  its 
language  shall  be  taken   to   be  a  plea  to   the  whole 

(a)  1  New  Cases,  353. 
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action;  and  a  plea  to  the  whole  action  which  covers 
only  part  is  clearly  bad ;  Earl  of  Manchester  v.  Vale  (a), 
PiUfuy  Y.  Swann  (i),   Worley  v.  Harrison,  {c) 

TindalCJ.  I  am  unable  to  distingui$h  this  case 
from  the  rule  laid  down  in  SaUceld^  179.  The  judgment 
must  be  set  aside,  not  the  issue ;  but  as  the  pleading 
seems  rather  to  invite  demurrer,  the  costs  must  be  costs 
in  the  cause. 

Rule  absolute. 
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(a)  1  Wm»,  Saund.  28. 
(6)  2  Mees.  ^  WeU.  72. 


(c)  5  Nev.S^Mann,  175. 


Rknnie  V.  Mills. 


«/an.  31. 


THE  Plaintiff  declared  in  a  special  count,  on  a  con-  Plaintiff  de. 
I      I  • 

tract  alleged    to    have   been  made  between   the  gpgg--i*°  * 

Plaintiff  and  Peter  Scott  as  agent  for  the  Defendant,  for  for  the  breach 

12,000  Scotch  fir  sleepers  at  25.  4rf.  a  sleeper,  to  be  paid  ®^  *  contract 

in  cash,  for  each  cargo  on  delivery ;  and  all  to  be  de-  timber  and 

livered  at  a  certain   period   before    Isi  October  1838.  in  a  general. 

Breaches,  1st.  That  the  Plaintiff  delivered  31  larch  fir  g^  J^i^ 

sleepers,   and    195  'Scotch  fir  sleepers,  which  the  De-  and  delivered: 

fendant  accepted  but  did  not  pay  for :  2nd.  That  the  *"  "Wtrator, 
TV,  .._,.,  ,      .«,  ,  «       .to  whom  the 

rlamtiff  shipped  169  larch  fir  sleepers,  and  208  Scotch  ^auae  was  re- 
fir,  on  board  the  Hope,  and  carried  them  to  London  for  ferred,  found 
tbe  Defendant,  who  refused  to  accept  them :  3rd.  As  to  ^^^  ^^  ^Mq 
^  residue,  that  the  Defendant  did  not  accept  them,  to  pay,  and 

There  was  also  a  common  count  for  soods  sold.  ordered  him 

"  to  pay  to 

PIttntiff,  75/: ;  he  also  found  that  certain  of  the  timbers  shipped  by  Plaintiff 
vcK  the  property  of  Pkintiff^  and  at  his  disposal.  The  Master  having  taxed  the 
coits  on  all  the  issues  in  favour  of  Plaintiff,  the  Court  refused  to  order  a  review 
of  the  taxation. 
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The  Defendant  paid  SQL  7s.  lid.  into  Court  on  the 
count  for  goods  sold^  which  the  PlaintiiF  accepted  in 
satisfaction  of  the  demand  in  that  count:  the  Defendant 
then  pleaded,  as  to  all  the  demand  except  S9L  7s.  1  \d^ 
non  assumpsit;  and  as  to  the  first  count,  that  Scott  was 
not  the  agent  of  the  Defendant;  that  the  Plaiotiff 
did  not  deliver  nor  did  the  Defendant  accept  SI  larch 
fir  sleepers,  or  \9 5  Scotch  fir;  and  that  the  Plaintiff 
did  not  offer  to  deliver  the  sleepers  at  the  period 
agreed  on. 

The  cause  was  referred  to  a  merchant,  and  the  costs 
of  the  cause  were  to  abide  the  event  of  the  award. 

The  arbitrator  found  that  at  the  commencement  of 
the  action  the  Defendant  was  liable  to  pay  the  Plaintiff 
75/.,  and  directed  that  the  Defendant  should  now  pay 
that  amount  to  the  Plaintiff,  mimis  the  39/.  75.  11  if.  paid 
into  court ;  he  also  found  that  169  larch  fir  sleepers  and 
208  Scotch  fir,  shipped  on  board  the  Hopcy  were  the  pro- 
perty of  the  Plaintiff,  and  at  his  disposal.  Upon  thb 
award. 

The  Master  having  taxed  the  entire  costs  on  all  the 
issues,  in  favour  of  the  Plaintiff, 


TcUfourd  Serjt.  obtained  a  rule  nisi  for  a  review  of  the 
taxation,  on  the  ground  that  upon  the  award  it  did  not 
appear  that  the  Plaintiff  had  recovered  anything  in 
respect  of  the  special  count,  and  that  therefore  the 
costs  incidental  to  that  count  ought  not  to  have  been 
allowed. 


fVilde  Serjt  and  Channel^  who  opposed  the  rule,  — 
with  an  afiidavit  that  a  witness  was  examined  as  to  the 
matters  in  the  first  count,  and  that  with  the  exception 
of  the  sum  paid  into  Court,  the  whole  of  the  Plaintiff'* 
demand  was  in  respect  of  that  county — contended  that  the 
costs  of  the  cause,  which  in  the  language  of  the  submis'* 


2  VICTORIA. 

sioD  were  to  abide  the  event  of  the  award,  meant  the 
costs  of  the  entire  cause ;  further,  that  upon  the  face  of 
the  award  it  was  at  the  utmost  only  doubtful  whether  or 
not  the  arbitrator  had  taken  the  first  count  into  consi- 
deration ;  it  could  not  be  assumed  that  he  had  noi  done 
so;  bat  the  Defendant  who  sought  to  impeach  the 
Master's  judgment,  ought  to  show  affirmatively  that  it 
was  wrong. 

Talfimrd  and  Hajfmard^  in  support  of  the  rule.  On 
the  fiueof  it,  the  arbitrator's  finding  is  a  finding  on  the 
money  count  only :  it  is  consistent  with  that  finding 
that  he  should  910/ have  decided  on  the  special  count; 
and  if  so  it  cannot  be  said  affirmatively  that  he  has. 
Hunt  ▼•  Hunt  (a)  shews  that  if  an  arbitrator  do  not 
award  specifically  on  each  issue,  at  least  it  ought  to  be 
clear,  from  the  general  language  of  the  award,  that  he 
had  done  so,  to  entitle  a  party  to  claim  costs  on  all 
the  issues.  In  Harris  v.  DanieU  (6),  where  the  costs 
of  the  action  and  of  the  award  were  to  abide  the  event 
of  the  award,  and  the  arbitrators  found  that  the  Plain- 
tiff bad  a  good  cause  of  action  on  five  out  of  eight 
counts ;  that  the  defendant  should  pay  BL  damages ; 
and  that  no  further  proceedings  should  be  had  in 
the  action  ;  it  was  held,  that  there  was  no  award  as  to 
three  counts;  no  event  to  authorise  the  taxation  of 
costs  on  those  counts ;  and  consequently  that  no  part 
of  the  award  could  stand. 

Then,  the  affidavit  produced  here,  on  the  part  of  the 
Plaintifi^,  ought  not  to  be  received.  In  Gensham  v.  Ger^ 
9mn  (c),  where  an  arbitrator  had  awarded  to  an  apo- 
thecary in  London  charges  for  attendances,  the  Court 
refused  to  receive  statements  by  affidavits  for  the  pur- 
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(a)  511010^442. 

(b)  10  Bingb.  507. 


(c)  11  B.Moare,h 
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pose  of  shewing  what  particular    charges   bad  been 
allowed. 

Tin  DAL  C.  J.  This  is  an  application,  not  to  set 
Bside  the  arbitrator's  award,  but  to  review  the  Master's 
taxation:  the  burthen  lies  on  the  applicant  to  shew 
affirmatively  that  the  Master  is  wrong,  and  that  the 
arbitrator  did  not  go  into  the  special  count 

Now,  looking  at  the  award  alone,  without  the  affidavit, 
I  do  not  see  clearly  that  the  arbitrator  did  not  go  into 
the  matters  of  the  special  count,  or  that  his  award  is 
confined  to  the  second  count.  The  first  breach  of  the 
special  count  involves  almost  the  same  question  as  the 
count  for  goods  sold ;  and  how  are  we  to  say  that  the  75/. 
was  all  awarded  in  respect  of  the  second  count  ?  I  see, 
indeed,  one  part  of  the  award  from  which  it  is  dear 
that  the  arbitrator  must  have  looked  into  the  special 
count,  for  he  has  found  that  169  larch  and  208  Scotch 
sleepers,  shipped  on  board  the  Hope,  were  the  property 
of  the  Plaintiff,  and  at  his  disposal.  At  the  utmost  it 
is  ambiguous  on  the  face  of  the  award ;  but  as  there 
has  been  no  application  to  set  the  award  aside,  why 
should  the  parties  go  again  before  the  Master  while  the 
ambiguity  still  remains  ? 

■ 

Vauguan  J.  I  think  it  sufficiently  appears  on  the 
award  that  the  arbitrator  has  adjudicated  on  the  special 
count 

Bo6ANQU£T  J.  The  finding  of  the  arbitrator  is,  not 
that  the  Defendant  is  indebted  to  the  Plaintiff  in  75L 
for  goods  sold,  but  that  he  is  liaMe  to  pay  75/.  That 
is  compatible  with  a  liability  on  the  special  count;  and 
the  award  has  been  treated  as  a  valid  award,  no  motion 
having  been  made  to  set  it  aside.  Further  than  that,  it 
is  found  that   169  larch  and  208  Scotch  fir  sleepers, 
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shipped  on  board  the  Hope^  were  the  property,  of  the 
Plaintifl^  and  at  his  disposal.  At  all  events  I  cannot 
see  that  the  officer  is  wrong. 

Ebskine  J.  The  language  of  the  aw^rd  is  as  much 
applicable  to  the  special  as  to  the  general  count;  and 
there  is  nothing  to  shew  that  the  Master  has  done 
wrong. 

Rule  discharged. 


18S9. 
Renniis 

V. 

Mills. 


Garden  v.  The  General  Cemetery  Company,     jan.  ii. 


'T^HE  declaration  was  as  follows :  The  Plaintiff  in 
-^  this  suit,  by  W.  P.,  his  attorney,  complains  of  the 
General  Cemetery  Company,  who  have  been  summoned 
to  answer  the  said  Plaintiff  by  virtue  of  a  writ  issued 
on  the  14th  day  of  March,  in  the  year  of  our  Lord 
1837,  out  of  the  Court  of  our  Lord  the  King,  before 
his  justices  at  Westminster^  in  an  action  of  debt;  and 
he  demands  of  them  the  sum  of  6000/.,  which  they 
owe  to  and  nnjustly  detain  from  him :  for  that  whereas, 
before  the  making  and  passing  of  a  certain  act  of  parlia- 
ment made  and  passed  at  a  certain  session  of  pal'Iiament 
holden  at  Westminster  in  the  second  and  third  years  of 
the  reign  of  our  sovereign  Lord  the  now  King,  entitled, 
^An  Act  for  establishing  a  general  cemetery  for  the 

• 

lottrment  of  the  dead  in  the  neighbourhood  of  the 
netropolb,"  xa  wit,  on  the  1st  day  of  July  in  the  year 
of  our  Lord  1832,  the  said  Plaintiff  bestowed  his  work 
aod  labour,  of  great  value,  to  wit,  of  the  value  of  5000/., 
and  paid,  laid  out,  and  expended,  divers  sums  of  money, 
uaounting  in  the  whole  to  a  large  sum  of  money,  to  wit. 


By  an  act  of 
parliament 
constituting  a 
joint  stock 
company,  the 
company  were 
to  apply  the 
first  moneys 
reoeiyed  under 
the  act  in 
discharge  of 
the  expenoes 
incurred  in 
obtaining  the 
act:  Held, 
that  Plaintiff, 
though  a 
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the  company, 
might  sue 
them  for  his 
time  and 
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money  ex- 
pended in  ob- 
taining the 
act. 
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the  sum  of  1000/.,  in  and  about  the  applying  for,  ob- 
taining, and  passing,  the  said  act  of  parliament^  and  in 
and  about  divers  other  matters  and  things  and  expenses 
preparatory  and  relating  thereto ;  and  whereas  also,  after 
the  making  and  passing  of  the  said  act  of  parliament,  to 
wit,  on  the  12th  day  of  July  in  the  year  of  our  Lord  1832, 
and  on  divers  other  days  and  times  between  the  said  last 
mentioned  day  and  the  commencement  of  this  suit,  the 
said  General  Cemetery  Company,  under  and  by  virtue 
of  the  said  act  of  parliament,  and  of  the  powers  and  pro- 
visions therein  contained  in  that  behalf,  raised  and  re- 
ceived divers  sums  of  money,  amounting  in  the  whole  to 
a  large  sum,  to  wit,  the  sum  of  20,000/.,  out  of  which 
the  said  company  might  and  ought  to  have  paid  and 
satisfied  the  said  Plaintiff  the  said  sums  of  money;  and 
thereupon   it  became  and  was  the  duty  of  the  said 
General  Cemetery  Company,  out  of  the  said  sums  of 
money  so  received  by  them  as  aforesaid,  to  pay  to  the 
said  Plaintiff  the  said  several  sums  of  5000/»  and  1000^; 
yet  the  said  General  Cemetery  Company  did  not,  in  the 
first  place,  lay  out  and  apply,  nor  have  since  —  although 
often  requested  —  in  any  manner  whatsoever,  laid  oat 
or  applied  the  said  sums  of  money  so  by  them  raised 
and  received  as  aforesaid,  or  any  part  thereof,  in  or 
towards  paying  or  discharging  the  said  sums  of  5000/. 
and   1000/.  so  due  and  owing  to  the  said  Plaintiff  as 
aforesaid :  whereby,  and  by  reason  of  the  non-payment 
of  the  said  several  monies  respectively,  an  action  hath 
accrued  to  the  Plaintiff  to  demand  and  have  of  and 
from   the   said   General  Cemetery  Company  the  said 
several  monies  respectively,  amounting  to  the  said  sam 
of  6000/.  above  demanded ;  yet  to  pay  the  same,  or 
any  part  thereof,  the  said  General  Cemetery  Company 
have  hitherto  wholly  refused,  and  still  refuse,  to  the 
damage  of  the  said  Plaintiff  of  10/.,  and  therefore  he 
brings  bi»  suit,  &c* 
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Pleas;  second,  —  that  the  Plaintiff  bestowed  hb  said 
work  and  labour,  and  paid,  laid  out,  and  expended, 
the  said  monies  in  and  about  the  applying  for,  obtain- 
ing, and  passing  the  said  act  of  parliament  in  the  de- 
claration mentioned,  and  in  and  about  the  said  other 
matters  and  things  and  expenses  preparatory  and  re- 
lating thereto,  as  in  the  declaration  mentioned,  volun- 
tarily and  of  his  own  accord,  without  the  request  of 
any  person  whatsoever,  and  without  any  contract  or 
j^reement  expressed  or  implied  with  any  person  what- 
soever  for  the  payment  of  any  money  for  the  said  work 
and  labour,  or  the  repayment  of  the  said  monies  so 
paid,  laid  out,  and  expended,  as  aforesaid,  or  any  part 
of  them ;  and  that,  the  said  company  were  ready  to 
verily,  &c. 

Third,-— that  no  account  or  particulars  of  the  said 
work  or  labour  so  alleged  to  have  been  bestowed  by  the 
Plaintiff,  and  of  the  said  monies  so  alleged  to  have  been 
paid,  laid  out,  and  expended,  as  in  the  declaration  men- 
timed,  with  dates  and  other  necessary  particulars, 
vouchers,  receipts,  and  documents  relating  thereto,  was 
made  and  delivered  to  the  said  company,  or  the  directors 
thereof,  or  any  of  the  officers  of  the  said  company  on 
their  behalf,  at  any  time  before  the  commencement  of 
this  suit,  in  order  that  the  same  might  be  examined  by 
the  ^id  company,  or  the  directors  or  auditors  thereof, 
or  other  the  officers  of  the  said  company  on  their 
behalf:  and  that,  the  said  company  were  ready  to 
verify,  &c. 

Demurrer  and  joinder. 
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W.  H,  Watson  for  the  Plaintiff. 

The  statute  2  &  3  fT.  4.  r.  ex.  after  reciting  that  it 
would  be  of  great  public  advantage  if  a  general  cemetery, 
OQ  an  extensive  scale,  were  established  in  an  open 
situation  adjacent  to  the  metropolis,  for  the  interment  of 
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the  dead,   under  certain  regulations  and  restrictions; 
and  that  the  several  persons  thereinafter  named  (in- 
cluding the  Plaintiff)  were  willing,  at  their  own  costs 
and  charges,  to  establish  such  cemetery ;  and  constituting 
them  a  body  corporate  by  the  name  of  <<  The  General 
Cemetery  Company/'  enacts,  s.  20.,  *<  that  all  the  money 
to  be  raised  by  the  said  company  by  virtue  of  this  act 
shall  be  laid  out  and  applied,  in  the  first  place^  in  pay- 
ing and  discharging  all  costs  and  expenses  incurred  in 
applying  for,  obtaining,  and  passing  this  act,  and  all 
other  expenses  preparatory  or  relating  thereto,  and  the 
remainder  of  such  money  shall  be  applied  in  and  towards 
purchasing  lands,  tenemients,   and  hereditaments,  and 
making  and  maintaining  the  said  cemetery,  and  other 
works  by  this  act  authorised  to  be  made,  and  in  other- 
wise carrying  this  act  into  execution."     The  pleas  admit 
that  the  Plaintiff  has  done  the  work  alleged  in  the  declar- 
ation, and  it  is  no  answer  to  his  demand  to  say  that  he  was 
a  volunteer,  or  that  he  has  not  delivered  particulars  with 
dates.     Sect  20.  provides  for  the  payment  of  all  ex- 
penses incurred  in  obtaining  the  act;  no  distinction  is 
made  between  volunteers  and  hired  agents,  nor  is  the 
delivery  of  a  particular  with  dates  made  a  condition 
precedent.     Tilson  v.  Warwick  Gas  Light  Compary  {a) 
is  a  direct  authority  that  debt  lies  in  such  a  case :  there, 
an  act  of  parliament  for  incorporating  a  gas  light  com- 
pany enacted,  that  all  the  costs  of  obtaining  the  act 
should  be  paid  and  discharged  out  of  the  monies  sub- 
scribed, in  preference  to  all  other  payments ;  and  it  was 
held,  that  the  attornies  who  obtained  the  adt  mighc 
maintain  an  action  of  debt  founded  upon  th&  statute, 
for  their  costs.     See  also  Vin.  Abr.  Debt^  (I)  2.     Com. 
Dig,  Action  on  Statute^ 


(a)  ^B.d^C.  962. 
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Sir  W:  W.  Follettj  contrd. 

Thb  action  is  uot  maintainable  by  the  Plaintiff,  who 
is  himself^  as  appears  by  the  recital  of  the  act,  a  member 
of  the  company. 

The  twentieth  section  only  authorises  the  company 
to  administer  their  funds  in  a  legal  manner,  but  not  to 
give  money  to  a  mere  volunteer.  It  confers  no  right 
on  the  Plaintiff  that  he  had  not  before;  and  before  the 
act  be  coald  not  claim  payment  for  voluntary  services. 
If  one  volunteer  may  claim,  so  may  ten  thousand,  to 
the  destruction  of  the  company's  funds. 

But  the  declaration  is  ill.  It  does  not  allege  that  the 
Plaintiff's  services  had  any  effect  in  procuring  the  act 
of  parliament,  or  that  they  were  of  any  value  to  the 
Defendants,  or  even  that  he  had  any  connexion  with 
the  company.  It  does  not  aver  that  the  Defendants  had 
sufficient  funds  to  pay  all  demands,  or  even  to  pay  the 
Plaintiff.  If  they  had  sufficient  funds,  then  the  action  is 
misconceived:  it  ought  to  have  been  Case  for  a  mis- 
application, and  not  DebL  The  twentieth  section  creates 
no  debt  for  the  Plaintiff,  but  merely  gives  a  direction  to 
tbe  commissioners.  The  authority  of  Tilson  v.  Wat" 
mck  Gas  Light  Company  is  questionable:  but  at  all 
e?ents  die  case  is  distinguishable  from  the  present,  for 
there  it  was  alleged  that  the  Plaintiff  was  retaiped  to 
solicit,  and  did  solicit,  the  act  of  parliament;  and 
the  Court  must  have  proceeded  on  the  ground  that 
the  language  of  the  act  had  reference  to  the  soli- 
citor's bill. 
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W.  H.  Watson  in  reply.  The  objections  now  taken 
to  the  declaration  are  only  open  to  the  Defendants  on 
special  demurrer :  Tilson  v.  Warmck  Gas  Light  Com" 
pam^.  fiut  the  declaration  does  aver  that  the  company 
had  funds  out  of  which  they  might  have  paid  the  Plain* 
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tiff;  and  according  to  Cane  v.  Chapman  {a),  the  Court 
will  not  intend  that  there  are  other  charges.  If  the 
funds  were  exhausted,  the  Defendants  might  have 
pleaded  the  fact. 

Cur.  ado,  vult. 

TiNDAL  C.  J.  The  whole  of  the  argument  in  this 
case,  although  it  arose  upon  a  special  demurrer  to  the 
second  and  third  pleas  of  the  Defendants,  has  turned 
upon  the  validity  of  the  declaration ;  for  as  to  the  two 
pleas  which  are  demurred  to,  it  was  virtually  admitted 
on  the  part  of  the  Defendants,  that  they  are  not  sufficient 
in  law. 

The  Defendants  have  therefore  insisted  upon  varioos 
objections  against  the  right  of  the  Plaintiff  to  recover  io 
this  form  of  action,  as  appearing  upon  the  declaratioQ ; 
and  the  question  is,  whether  any  of  those  objections  are 
available  in  law. 

The  first  objection  which  has  been  raised  is,  that  as 
the  Plaintiff  had  no  legal  claim  against  any  one  before 
the  passing  of  the  Act  for  his  labour  and  expenses,  the 
same  having  been  bestowed  and  incurred  without  any 
request  from  any  one,  and  therefore,  as  it  is  contendedi 
gratuitously,  so  the  Act  never  intended  to  give  him  a 
claim  against  the  Defendants  which  he  had  not  before 
against  some  individual.  But  looking  at  the  twentiedi 
section  of  the  statute  under  which  the  Defendants  were 
incorporated,  we  think  the  labour  and  expenses  de- 
scribed in  the  declaration  are  precisely  those  which  are 
intended  by  the  twentieth  section  of  the  Act,  to  be  paid 
and  discharged  out  of  the  first  monies  which  shall  be 
raised  by  the  company  by  virtue  of  such  Act.  The  Act 
probably  contemplated  the  difficulty  which  would  arise 
from  many  of  the  expenses  being  necessarily  incurred, 


(€)  5  AdoL  ^  SO.  647. 


2  VICTORIA. 


259 


and  moch  care  and  labour  necessarily  bestowed  before 
the  company  were  incorporated;  and  consequently  at 
a  time  when  there  could  be  no  privity  of  contract  be- 
tween the  party  who  had  so  expended  his  money  and 
bestowed  his  labour,  and  the  company ;  and  therefore 
expressly  directs  that  all  the  money  to  be  raised  by  the 
company  by  virtue  of  the  Act  shall  be  laid  out  and 
applied,  in  the  first  place,  in  paying  and  discharging  all 
costs  and  expenses  incurred  in  applying  for  and  obtain- 
ing and  passing  the  Act,  and  all  other  expenses  pre- 
paratory or  relating  thereto.  It  seems  therefore  to  us, 
that  the  y^ry  object  of  the  clause  was  to  give  a  remedy 
to  the  Plaintiff  where  he  had  none  before,  whether  or 
not  by  an  action  of  debt,  or  by  an  action  on  the  case, 
forms  a  separate  and  distinct  ground  of  objection. 

It  was  next  objected,  that  it  does  not  appear  the 
labour  and  expenses  were  of  any  value  to  the  Defend- 
ants. To  which  it  seems  a  sufficient  answer,  that  tlie 
declaration  alleges  it  to  be  labour  and  expense  incurred 
in  procuring  the  very  Act  of  parliament  under  and  by 
which  the  Defendants  obtained  their  incorporation; 
that  is,  it  was  labour  bestowed  and  expense  incurred  by 
the  Plaintifl^  which  the  individuals  who  afterwards  be- 
came the  company  have  adopted :  and  as  to  the  amount 
io  value  of  such  labour  and  expenditure,  the  jury  would 
have  to  fix  that  by  their  verdict 

It  was  next  objected  Xm  the  part  of  the  Defendants' 
that  the  declaration  does  not  state  that  the  Defendants 
had  any  money  in  their  hands  at  the  time  the  Plaintiff 
demanded  his  debt,  or  at  all  events,  that  they  had  suffi- 
cient in  their  bands  to  satisfy  the  demand  of  the 
Plaintiff.  And  if  this  objection  had  been  made  the 
groand  of  a  special  demurrer  to  the  declaration,  it 
might  perhaps  have  been  held  that  the  allegation  is  in- 
sufficient for  that  purpose.     But  the  declaration  does  in 
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fact  allege,  that  the  company,  after  the  passing  of  the 
Act,  ^*  ander  and  by  virtue  of  the  Act  did  receive  divers 
sums  of  money,  out  of  which  they  might  and  ought  to 
have  paid  and  satisfied  the  Plaintiff ;''  and  we  think  this 
amounts  in  substance  to  an  averment  that  the  company 
had  enough  to  satisfy  the  Plaintiff's  demand,  and  there- 
fore is  sufficient  upon  a  general  demurrer.  And  if  io 
fact  the  company  had  never  received  money  to  such  in 
amount  as  that  out  of  it  they  might  have  pud  the 
Plaintiff's  demand,  the  Defendants  could  have  traversed 
the  averment;  or,  if  they  had  received  sufficient,  hot 
had  expended  what  they  received  in  satisfying  other 
claimants  who  came  equally  with  the  Plaintiff  within 
the  description  contained  in  the  twentieth  section,  the 
Defendants  might  have  pleaded  this  special  matter  as  an 
answer  to  the  action. 

The  last,  and  which  appears  the  more  important  ob- 
jection to  the  declaration  was,  that  the  action  was  mis- 
conceived ;  for  that  if  any  action  is  maintainable,  it  ought 
to  have  been  an  action  on  the  case  for  the  misapplication 
of  the  funds  raised  by  the  statute,  but  not  an  action  of 
debt.     That  the  Plaintiff  might  have  maintained  an 
action  on  the  case,  for  the  breach  of  duty  on   the  part 
of  the  Defendants  in  their  application  of  the  funds,  may 
perhaps  be  true ;  but  we  think  at  all  events  the  Plaintiff 
had  his  election  under  the  circumstances  to  bring  case 
or  debt     The  present  declaratibn  does  not  appear  to  us 
to  be  distinguishable  in  substance  from  that  in  Tilson^> 
Warwick  Gas  Light  Compary»  (a)    Jhicre  the  declaration 
states  the  work  and  labour  to  have  been  done  by  the 
Plaintiff,  '^  on  the  behalf  of  certain  persons  projectors  of 
a  certain  undertaking  for  lighting  the  town  of  fVatwick 
with  gas ;"  but  who  those  projectors  were,  is  left  quite 
uncertain ;  no  privity  whatever  is  shewn  between  those 


(a)  4  B.  4  C.  962. 
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projectors  and  the  Defendants  to  the  action.  In  this 
case  the  declaration  allies  the  work  and  labour  to 
have  been  bestowed  by  the  Plaintiff  before  the  passing 
of  the  Act,  without  stating  any  body  on  whose  behalf  or 
request  it  was  done:  whether,  however,  it  was  per- 
formed without  a  request  or  at  the  request  of  a  stranger 
seems  immaterial.  And  in  both  the  cases  the  declaration 
then  proceeds  to  bring  the  Plaintiff  withjp  the  provision 
of  each  respective  statute,  directing  the  payment  of  his 
demand  to  be  made  out  of  the  first  monies  to  be  raised 
mider  each  act.  In  the  case  referred  to,  it  was  said  by 
HcirtydJ^  ^<  that  the  facts  stated  in  the, first  count 
were  soflScient  to  shew  that  the  Defendants  were  under 
a  legal  obligation  to  pay  the  money  to  the  Plaintiff.'' 
And  farther  he  adds  that  '*  the  Act  of  parliament 
directed  that  the  costs  of  obtaining  the  bill  shall  be  paid 
out  of  the  first  monies  subscribed  under  the  Act  When 
the  money  so  subscribed  came  to  the  possession  of  the 
company,  they  became  by  law  liable  to  pay  those  costs ; 
and  the  amount  of  them  was  money  which  the  Defen- 
dants owed  to  and  unjustly  detained  from  the  Plaintiff.'' 
We  concur  in  this  reasoning,  and  think  it  gives  the 
answer  to  the  last  objection. 

Upon  the  whole,  we  think  the  Plaintiff  is  entitled  to 
jodgment 

Judgment  for  Plaintiff. 
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Jan.  11.      G.  Gibson  and  Others,  Assignees  of  J.  Mal- 

LANDAiNE,  a  Bankrupt,  t'.  The  East  India 
Company, 


Theredring 
pennon  of  a 
military 
officer  of  the 
E<ut  India 
Company, 
does  not,  upon 
his  bank* 
ruptcy,  pass 
to  his  assig. 
nees. 


nnHE  following  case  was  submitted  for  the  opinion  of 
this  Court :  — 

The  Plaintiffs  were  assignees  of  the  estate  and  effects 
of  John  MaUandaine^  a  bankrupt,  and  this  action  was 
brought  to  recover  the  sum  of  182/.  105.,  being  the 
half-yearly  payment  claimed  to  be  due  at  CArislmas 
1836,  of  a  pension  payable  to  the  bankrupt  by  the  East 
India  Company,  in  consequence  of  his  haying  served  in 
India^  as  a  military  officer,  the  required  period  to  entitle 
him  to  a  pension  equal  to  his  pay  as  a  lieutenaot- 
coloneL 

The  declaration  stated  that,  in  consideration  of  cer- 
tain services  rendered  to  the  Defendants  by  J.  MaUan- 
daine,  the  Defendants  promised  to  pay  him  a  yearly 
sum  of  365/.,  by  two  half-yearly  payments ;  and  the 
breach  was,  that  they  had  refused  to  pay  the  Plaintiffs, 
his  assignees,  a  half-yearly  payment,  which  became  due 
after  his  bankruptcy.  The  Defendants  pleaded  that 
they  did  not  promise  as  alleged. 

By  one  of  their  regular  instructions,  called  military 
letters,  addressea  by  the  Court  of  Directors  of  the  East 
India  Company  to  their  officers  and  servants  at  Madras, 
in  the  year  1796,  it  was  ordered  and  declared,  that 
every  officer,  after  twenty-five  years'  service  in  Itidia  — 
three  years  for  one  furlough  being  included — should 
be  allowed  to  retire  with  the  pay  of  the  rank  to  which 
he  might  have  attained. 

That  instruction,  or  letter,  was  published  by  the 


i 


2  VICTORIA.  263 

directors  as  one  of  the  regulations  of  the  East  India  }  839. 
GompaDy's  service  many  years  before  the  bankrupt  — ^ 
entered  their  army,  and  has  continued  in  force,  and  Gibsow 
been  acted  upon,  ever  since.  Ej^btp  iffj^jj, 

The  bankrupt  entered  the  service  of  the  East  India  Company. 
CcHDpany  in  the  year  IspS;  in  1829  the  bankrupt 
bad  attiuned  the  rank  of  Lieutenant-Colonel  in  th^ 
Madras  army,  under  an  appointment,  not  under  seal, 
from  the  Governor  and  Commander  in  Chief  of  the 
Fort  and  Garrison  of  Fort  St.  George  and  the  Fort  of 
ItadraSf  and  the  rest  of  the  council  thereof^  and  pre* 
viouflly  to  1884  performed  the  requisite  service  to 
entitle  hioi  to  his  retirement  and  pension  within  the 
meaniog  c{  the  said  instruction :  accordingly,  he  did 
retire  m  November  1884 ;  and  on  the  24th  of  November 
1834,  according  to  the  usual  course,  the  Court  of  Di- 
rectors, on  his  application,  resolved,  that  Lieutenant- 
Colonel  John  MaUandaifUj  of  the  Madras  establishment, 
be  permitted  to  retire  from  the  service  on  the  full  pay 
of  Lieutenant-Colonel,  namely,  U.  a  day,  the  same  to 
commence  from  the  date  of  such  application. 

The  pension  was  paid  to  J,  MaUandaine  by  half- 
yearly  payments,  until  his  bankruptcy,  which  took  place 
CO  the  29th  of  October  1886. 

The  said  sum  of  182/.  lOs.  was  paid  by  the  Defend- 
ants to  J.  MaUandaine  after  he  became  a  bankrupt,  and 
after  the  Defendants  had  notice  of  his  bankruptcy. 

It  was  agreed  that  the  Court  should  draw  such  in- 
ferences from  the  above  facts  as  might  appear  reason- 
ably to  result  from  them :  and  if,  in  the  opinion  of  the 
Court,  the  Plaintiffs  were  entitled  to  recover,  the  judg- 
ment was  to  be  entered  for  them,  by  confession,  for 
182/.  lOi. ;  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  judgment  of  nonsuit  was  to  be  entered. 

The  case  was  argued  in  Michaelmas  term  by 

s  4 
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1859.  Wilde  Serjt  for  the  Plainti&.     The  bankrupt  having 

' entered  the  service  of  the  East  India  Company,  upon  a 

GiBgoK  contract  which  entitled  him  to  a  pension  after  twenty- 
£a8t  India  ^^^  years'  service,  and  having  served  his  time,  the 
Company,  pension  became  a  legal  right  vested  in  him,  and  as  such, 
passed  to  his  assignees.  The  consideration  having  beoi 
executed,  the  bankrupt  might  have  sued  the  company  on 
their  contract ;  and  the  right  of  action  also,  passed  to  his 
assignees.  A  contract  entered  into  by  resolution  of  the 
company,  if  confirmed  by  the  Board  of  Control,  is  im* 
pliedly  sanctioned  by  33  G.  S.  c.  52. ;  for,  by  sect  125., 
no  resolution  of  the  company  shall  be  available  in  law 
for  new  pensions  beyond  200/L  per  annum,  unless  ap- 
proved and  confirmed  by  the  Board  of  Control. 

There  is  no  analogy  between  the  pension  in  question, 
and  the  half-pay  of  officers  in  the  army,  for  such  half- 
pay  is  in  the  nature  of  a  retainer  for  future  services,  and 
the  receiver  of  it  is  always  liable  to  be  called  on  again; 
whereas  here  the  party  has  ceased  to  be  a  soldier,  and 
the  company  has  no  further  claim  on  him :  and  though 
formerly  it  was  requisite  that  contracts  entered  into  by 
corporations  should,  with  some  few  exceptions,  be  by 
deed,  yet,  in  modem  times,  that  law  has  been  greatly 
altered.  In  The  Mayor  ofStaJffbrd  v.  TiU  (a),  and  The 
Mayor  of  Caermarihen  v.  Lewis  (A),  it  was  held  that  a 
corporation  mjght  sue  in  assumpsit  for  use  and  occu- 
pation :  and  though,  in  77ie  East  London  Waterworks  v. 
Ben/ley  {c),  it  was  held  that  assumpsit  would  not  lie  for 
a  corporation  upon  an  executory  contract,  because  it 
was  thought  there  was  no  mutuality  of  remedy,  yet  in 
Beverley  v.  Lincoln  Gas  Company  ((Z),  it  was  decided  that 
a  corporation  might  be  sued  in  assumpsit^  as  well  as  sue, 
where  the  contract  has  been  executed ;  and  in  Church  v. 


<a)  4  Bms^  75.  (c)  4  Binffk.  283. 

ib)  6  Carr.  ^  P.  608.  (d)  6  AM.  ^'  EU.  8S9. 
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Jlie  Imperial  Gas  Light  Company  {a)^  that  it  makes  no        1839. 
difference  as  to  the  right  of  a  corporation  to  sue  on  a       ■ 
contract  entered  into  by  them  without  seal,  whether  the       Gibson 
contract  be  executed  or  executory ;  and  Lord  Den-   £ast  India 
man  C.  J.  said,  "  The  general  rule  of  law  is,  that  a     Company, 
corporation   contracts   under  its   common   seal :   as   a 
general  rule,  it  is  only  in  th^at  way  that  a  corporation 
can  express  its  will  or  do  any  act.     That  general  rule, 
howe?er,  has,  from  the  earliest  traceable  periods,  been 
subject  to  exceptions,  the  decisions  as  to  which  furnish 
the  principle  on  which  they  have  been  established,  and 
are  instances  illustrating  its  application,  but  are  not  to 
be  taken  as  so  prescribing  in  terms  the  exact  limit  that 
a  merely  circumstantial  difference  is  to  exclude  from  the 
exception.     This  principle  appears  to  be  convenience 
amoaoting  almost  to  necessity*     Wherever  to  hold  the 
rale  applicable  would  occasion  very  great  inconvenience, 
or  tend  to  defeat  the  very  object  for  which  the  corpor- 
ation was  created,  the  exception  has  prevailed :  hence 
the  retainer  by  parol  of  an  inferior  servant,  the  doing  of 
acts  very  frequently  recurring,  or  too  insignificant  to  be 
worth  the  trouble   of  affixing  the   common  seal,  are 
established  exceptions;   on  the  same  principle  stands 
the  power  of  accepting  bill^  of  exchange,  and  issuing 
promissory  notes,  by  companies   incorporated  for  the 
purposes  of  trade,  with  the  rights  and  liabilities  conse- 
quent thereon."     Here,  the  bankrupt's   contract  with 
the  company  was  not  such  as  could  only  be  entered  into 
by  deed :  it  was  not  for  an  annuity,  which  must  be  by 
deed,  and  can  be  recovered  only  by  writ  of  annuity :  it 
differs  in  nothing  from  a  contract  for  wages,  upon  which 
the  employer  may  be  sued  at  every  period  when  the  wages 
are  payable.     In  Moore  v.  Lewis  (ft),  it  was  held  that  an 
annual  payment  may  be  contracted  for  by  parol :  in  Bin^ 

(a)  6  AdoL  S^  EU,  846.  (6)  1  Ventr.  27.    Sid.  413. 
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1 889.       nington  v,  WaUis  (a),  the  consideration  of  the  promise  on 
*       which  the  Plaintiff  sued  was  an  annuity  granted  by  parol, 
''^'^       and  no  objection  was  taken  on  that  ground.     In  Gi&son 
East  India   v*  Dickie  (d),  an  agreement  by  the  Defendant  to  allow  the 
Company.     Plaintifl^  with  whom  he  cohabited,  in  case  they  should 
separate,  an  annuity  for  her  life,  provided  she  continued 
single,  was  held  valid.     The  bankrupt,  therefore,  might 
have  sued  the  company  on  this  contract,  and  if  the 
legislature  had  intended  that  his  pension  should  be  in- 
alienable, that  intention   would   have  been   expressed 
In  33  G.  3.  c.  52. :  for  Chelsea  pensions  are  expressly 
made  inalienable  by   7  G.4.  c.  16.  s.26.;    GreermA 
pensions,  by  10  G.  4.  c.  26.  5.3.;  excise  pensions,  by 
7  &  8  G.  4.  c.  53.  s.  121.,   54  G.  3.  c  151. ;   and  half- 
pay,  by  7  G.  4.  c.  57.  s.  29. 

Spankie  Serjt  for  the  Defendants. 

The  allowance  made  by  the  East  India  Company  to 
retiring  officers  is  in  the  nature  of  the  half-pay  ^vea 
to  officers  retiring  from  the  service  of  her  Majesty.  It 
was  always  intended,  and  always  has  been  considered  in 
the  nature  of  a  personal  gratuity,  and  has  never  been 
.  granted  by  deed,  or  in  any  form  indicating  that  the 
Defendants  meant  to  become  absolutely  and  irrevocably 
liable  to  the  payment  of  such  allowance :  the  circum- 
stance of  the  allowance  never  having  been  granted  by 
deed,  shews  that  it  was  never  treated,  on  either  side^  as 
part  of  the  contract  between  the  parties.  And  the 
grant  is  not  for  the  benefit  of  the  individual,  but  to 
ensure  the  general  respectability  of  the  service  by 
enabling  an  officer  of  rank  to  support  his  station  in 
society.  All  the  circumstances  must  be  taken  into  con- 
sideration. The  allowance  in  question  is  no  part  of  th^ 
original  engagement ;  when  the  officer  retires,  he  makes 

(a)  4  ^.  ^  Aid.  650.  (6)  SM.^S.  46S. 
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bis  request;   the  company  take  it  into  consideration;        1839. 

and  the  resolution  follows :  the  directors  of  the  com-        

pany  are  only  the  executive  body,  and  many  of  their  ^ 

grants  are  subject  to  the  revision  of  the  court  of  pro-    East  Ikdia 

prietors.    But  if  this  were  in  any  sense  a  contract,  it     Company. 

was  a  contract   for  an  annuity  which   can  only  be 

granted  by  deed;   Co.  Lit*  142.  In  re  Locke  {a);  at 

all  events,  when  granted  by  a  corporation.     It  is  true 

that,  in  certain  excepted  cases,  such  as  those  which  have 

been  referred  to,  a  corporation  may  contract  without 

deed,  and  sue  or  be  sued  in  assumpsit ;  as,  in  order  to 

carry  on  the  business  for  which  they  have  been  created, 

or  to  appoint  inferior  officers,  such  as  a  cook,  or  the 

like;  Bae»  Abr.  Corporation^  p.  266.     But  they  cannot 

grsDt  an  annuity  by  parol  —  Moore  v.  Lems  was  not 

the  case  of  a  corporation  —  or  make  a  parol  demise: 

Rex  T.  Chipping  Norton,  (b)     The  SS  G.  3«  c.  52.  does 

not  make  a  grant  without  deed  binding,  but  superadds 

the  necessity  of  confirmation  by  the  Board  of  Control. 

The  53  6.  3.  c.  1 55.  s.  88.  has  the  same  operation  with 

respect  to  gratuities. 

Therefore  die  company,  though  liable  in  ^ro  ron- 
sdentia^  are  not  liable  in  a  court  of  law.  And  it  is 
contrary  to  public  policy  that  such  a  grant  should  be 
assignable.  Half-pay  is  not  assignable;  Flarty  v. 
Odium  (c)j  Lidderdale  v.  Duke  of  Montrose  {d)^  Stone  v. 
Udderdale  (e) ;  nor  any  grant  for  public  service) ; 
Ikms  V.  Duke  of  Marlborough  {g) ;  nor  an  annuity  pro 
consilio  mpendendo,  unless  the  word  assigns  be  found  in 
the  grant ;  MawuTs  Case,  {h)  The  mention  of  half-pay 
in  the  Insolvent  Debtor's  Act,  and  of  pensions  in  the 
other  acts  which  have  been  referred  to,  is  only  in  the 

(a)  2  Dow.  ^  Ry.  603.  (e)  2  Amtr.  543. 

(6)  5  Eati,  ZS^.  (g)  1  Swansi.  74. 

(c)  3T.R.6SI.  (A)  7 RV'  112. 
(<0  4  T.  R.  248. 
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V, 

Eart  India 
Company. 


way  of  more  abundant  caution.   There  is  no  such  clause 
in  the  Bankrupt  Act. 

Wilde  in  reply.  With  respect  to  the  Jbrm  of  this 
grant,  it  is  clear,  from  the  case  in  PUmden^  1 31.,  down 
to  Binnifigton  v.  Wallis^  that  a  contract  to  make  an 
annual  payment  may  be  valid  without  deed;  Ex  parte 
Locke  only  decides  that  an  agreement  to  sell  an  an- 
nuity cannot  be  enforced  at  law  as  an  annuity,  even  if 
enrolled ; — and  as  to  the  substance^ — the  resolution  of  die 
directors  is  a  binding  contract;  the  company  having 
acted  on  it,  and  no  court  of  proprietors  having  signified 
any  dissent  The  stat  33  G.  3.  c.  52.  is  a  legislative 
declaration  that  the  funds  of  the  company  are  charged 
by  such  resolution. 

Nor,  according  to  the  modern  authorities,  is  this  a 
case  in  which  a  corporation  can  only  contract  by  an 
instrument  under  seal.  The  territorial  defence  cf  India 
is  one  of  the  purposes  for  which  the  company  exists ; 
and,  according  to  Beverley  v.  Lincoln  Gas  Compamji 
such  purposes  may  be  effected  without  affixing  the 
company's  seal  to  every  engagement  If  engagements 
for  soldiers'  wages  cannot  be  entered  into  without  deed, 
neither  can  engagements  for  the  salary  of  any  clerk, 
porter,  or  captain  of  the  company's  ships. 

It  is  true  that  payments  for  continuing  duties  and 
continuing  services,  are  not  assignable;  but  debts  for 
past  services  may  be  assigned ;  Blackford  v.  PresUm{a)\ 

9 

and  there  can  be  nothing  in  such  an  assignment  contrary 
to  public  policy :  the  power  of  assignment  gives  the 
grantee  a  credit  which  he  would  not  possess  if  the  grant 
were  inalienable.  The  legislature  has  dealt  with  pen- 
sions from  the  East  India  Company  as  late  as  1  &  2  Vict, 
c.  1 1 0.     If  it  had  been   thought  expedient  to  render 


(a)  8  7.22.89. 
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them  inalienable,  it  would  have  been  easy  so  to  have        1839. 

provided  in  that  statute.  

Cur.  adv.  vidt.      ^'^'^ 

V. 

Eart  India 
TiNDAL  C.  J.  The  question  before  us  will  depend,  Company, 
as  was  admitted  in  the  course  of  the  argument,  on  the 
single  point,  whether  the  bankrupt  himself,  in  case  no 
bankniptcy  had  intervened,  could  have  maintained  an 
action  against  the  East  India  Company  for  the  arrears 
of  his  pension :  for  it  is  obvious,  that  the  assignees 
cannot  have  any  right  of  action  in  this  case,  indepeu- 
dendy  of  that  which  they  derive  from  or  through  the 
bankrupt  himself. 

The  general  rule  of  law  is  not  denied  on  the  part  of 
the  Plaintiffs  to  be,  that  no  action  founded  on  contract 
can  be  maintained  against  a  corporation  aggregate,  un- 
less where  such  contract  is  under  the  seal  of  the  corpor- 
ation. Such  indeed  is  the  language  of  all  the  authori- 
ties, bq;inning  with  those  collected  from  the  Year-books 
m  Bra.  Abr.  tit.  Corporations  and  Capacities^  down  to 
the  latest  of  the  present  day :  the  ground  of  that  rule, 
as  it  is  to  be  extracted  irom  such  authorities,  being,  that 
as  a  corporation  is  a  body  politic  and  invisible,  it  cian 
<niiy  act  and  speak  by  its  common  seal ;  or,  as  it  is  said 
arguendo,  in  Bex  v.  Bigg  (a),  *^  the  common  seal  is  the 
liand  and  mouth  of  the  corporation.'* 

Bnt  on  this  general  rule,  both  in  ancient,  and  still 
more  frequently  and  largely  in  modern  times,  have  ex- 
ceptions been  grafted ;  so  that  it  is  now  undoubted  law, 
that  in  very  many  cases,  actions  are  maintainable  in  our 
courts  upon  contracts  entered  intO)  by  or  on  behalf  of 
corporations  aggregate,  though  such  contracts  are  not 
under  seal.  It  is  only  necessary  to  allude  to  one  class 
of  these  exceptions,  determined  in  very  early  times,  which 

(a)  3  P.  Wms.  42S. 
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1839.       relate  to  contracts,  either  expressly  entered  into  by  cor- 
'  porate  bodies,  or  which  result  from  acts  done  by  them 

™***  in  matters  of  slight  importance,  of  frequent  recurrence, 
Eavt  India  and  of  necessity  for  the  existence  and  carrying  on  of 
Company,  jijg  corporation  itself;  such  as  the  employment  of  a 
butler  or  cook,  of*  the  appointment  of  a  bailiff  for  dis- 
training beasts  damage  feasant,  and  the  like;  because 
the  case  now  before  us  cannot,  upon  any  ground  of 
analogy,  be  held  to  fall  within  this  class :  but  our  atteo- 
tion  must  be  more  particularly  directed  to  that  larger 
class  of  excepted  cases  which  has  grown  up  principallj 
in  modern  times,  where  the  contract  which  has  been 
entered  into  is  one  of  which  thb  allowance  is  neoessaij 
for,  or  incidental  to,  the  carrying  into  effect  the  very 
purposes  and  objects  for  which  the  corporation  itself 
was  originally  created. 

It  is  upon  the  principle  and  reason  on  which  this 
class  of  exceptions  is  grounded,  that  the  course  of  argu- 
ment on  the  part  of  the  Plaintiffs  has  proceeded ;  and 
whether  the  contract  now  under  consideration  fells 
within  this  exception,  or  remains  under  the  control  of 
the  general  rule  of  law,  is  the  question  before  us. 

Now,  allowing  to  this  class  of  exceptions  the  widest 
range  to  which  it  has  ever  been  carried,  and  taking  it  to 
have  been  correctly  laid  down  in  the  late  case  oi  Beverley 
v.  Lincoln  Gas  and  Coke  Company  {a\  it  is  this;  that 
when  a  company  is  instituted  for  the  purposes  of  trade, 
such  company  may,  in  matters  of  frequent  requirement 
and  of  small  amount,  make  a  valid  contract  relating  to 
the  trade  which  they  carry  on,  without  a£Sxing  the  com- 
mon seal,  although  such  corporation  be  a  corporation 
aggregate,  without  a  head.  As  in  the  case  last  cited, 
a  company  created  by  act  of  parliament  for  the  supply 
of  gas  may  contract  for  gas  meters  for  the  purposes  of 

(a)  6  Adol.  6f  EU.  829- 
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their  trade,  without  seal;  and  upon  such  contract  may        18S9. 

be  held  liable  in  an  action  of  assumpsit  for  goods  sold        

and  delivered.  And  again,  a  company  so  instituted  may  Gibson 
be  liable  upon  a  similar  contract  not  under  seal,  although  East  Indu 
the  contract  be  not  executed,  but  executory  only;  as  Company, 
was  determined  in  the  case  of  Church  v.  Imperial  Gas 
light  Company  {a) ;  and  indeed  the  same  principle,  that 
a  corporation  established  for  the  purpose  of  carrying 
on  trade  or  manufacture  may  differ  from  other  cor- 
porate bodies,  as  to  the  power  of  contracting  in  mat^ 
ters  relating  to  the  purposes  for  which  the  company  was 
formed,  seems  also  to  have  been  the  opinion  of  Lord 
Tentnienj  as  may  be  collected  from  his  judgment  in 
DmAan  v.  Imperial  Gas  Light  Company,  {fi)  It  becomes, 
however,  unnecessary  to  refer  to  other  cases  bearing  on 
this  point,  as  they  are  all  brought  in  revision  by  Mr. 
Justice  Pa//^5cm,  in  giving  the  judgment  of  the  Court  of 
Queen's  Bench,  upon  the  case  to  which  reference  is 
first  above  made. 

In  order  to  determine,  whether  the  instructions  and 
isolation  of  the  Court  of  Directors  of  the  East  India 
Company  to  allow  full  pay  to  a  retired  officer,  upon  which 
the  present  action  is  founded,  form  a  contract  which  falls 
within  the  principle  of  the  exception  above  laid  down,  it 
vOl  be  necessary  to  refer  shortly  to  the  original  form- 
ation of  the  East  India  Company,  and  the  powers  with 
which  it  has  been  at  different  periods  invested  by  the 
legblature,  and  then  to  consider  the  nature  and  object 
of  the  instructions,  and  that  resolution  founded  thereon. 

The  Stat.  9  &  10  fT.  3.  c.  44.,  and  the  charter  of  in- 
corporation granted  by  the  King  under  the  powers  of 
that  act,  form  the  foundation  of  the  privileges  of  the 
present  united  East  India  Company.  And  from  the 
provisions  made  by  that  statute  it  is  evident,  that  the 

(c)  6  Ad^  4  EU.  846.  (5)  3  Ba^.  Sf  AM.  131. 
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18S9.  company  was  established,  originally  and  in  the  first 
—  instance,  for  the  purposes  of  trtide  otify;  namely  of  ex- 
G1B8OK       clusively  trafficking  and  using  the  trade  of  merchandise 

East  India  ^  ^"^  ^^™  ^^^  ^^^  Indies^  and  in  all  places  between 
Company,  the  Cape  of  Good  Hape^  and  the  Straights  ofMageUan, 
and  with  no  other  object  or  design.  But,  without  advert- 
ing to  various  enlargements  by  the  legislature  in  sub- 
sequent reigns^y  of  the  term  for  which  the  charter  was 
originally  granted,  it  will  be  sufficient  for  the  present 
purpose  to  observe,  that  about  the  commencement  of 
the  reign  of  George  III.,  a  question  arose  between  the 
government  and  the  East  India  Company,  as  to  the  claim 
set  up  by  the  latter,  to  the  possession  of  the  territorial 
acquisitions  in  Indian  which  had  been  made  by  them;  a 
claim  inconsistent  with  the  general  principle  prevailing 
in  the  law,  both  of  this  and  other  states,  namely,  that 
all  conquests  made  by  subjects  must  necessarily  belong 
to  the  Crown.  And  in  consequence  of  this  contention 
an  agreement  was  entered  into  between  the  company 
and  the  public,  **  that  the  territorial  acquisitions  and 
revenues  lately  acquired  in  the  East  Indies^  should  re- 
main in  possession  of  the  company,  and  their  successors 
during  the  term  therein  mentioned ;  an  agreement  which 
was  carried  into  effisct  by  the  stat.  7  G.  3.  c.  57.  The 
term  therein  mentioned  was  afterwards  enlarged,  and 
the  possession  and  government  of  the  territorial  acqui- 
sitions continued  in  the  said  united  company  by  subse- 
quent acts  of  the  legislature,  down  to  the  present  time; 
without  prejudice,  however,  as  declared  by  the  preamble 
to  the  statute  of  the  53  G.  S.  c.  155.  5. 61.  to  the  un- 
doubted sovereignty  of  the  Crown  of  the  United  King- 
dom of  Greixt  Britain  and  Ireland^  in  and  over  the  same, 
or  to  any  claim  of  the  said  united  company  to  any  rights, 
franchises,  or  immunities." 

Upon  this  legislative  authority,  subject,  however,  to 
such  control  of  the  Crown  as  is  provided  by  several 
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statutes,  does  the  right  of  the  company  to  the  posses-       1839. 

sion  and  government  of  the  territories  acquired  in  the       

East  Indies  depend ;   and  from  the  same  legislative       Gibsok 
authority,  without  referring  to  many  express  provisions   £^„  India 
in  subsequent  statutes,  it  is  manifest  that  the  Easi  India    Company. 
Company  have  been  invested  with  powers  and  privileges 
of  a  twofold  nature,  perfectly  distinct  from  each  other; 
namely,  powers  to  carry  on  trade  as  merchants,  and 
(subject  only  to  the  prerogative  of  the  Crown  to  be  ex- 
ercised by  the  Board  of  Commissioners  for  the  affairs  of 
India)  power  to  acquire,  and  retain,  and  govern  terri- 
tory, to  raise  and  maintain  armed  forces  by  sea  and 
land,  and  to  make  peace  or  war  with  the  native  powers 
of  India. 

Now,  upon  the  first  view  of  the  resolution  to  allow 
this  pension,  it  is  obvious  that  it  could  have  no  connec- 
tion whatever  with  the  condition  or  powers  of  the  com- 
pany, as  a  trading  community ;  and,  consequently,  that 
the  exception  which  has  been  established  as  to  contracts 
entered  into  by  corporations  instituted  for  the  purposes 
of  trade,  in  matters  relating  to  trade,  of  daily  occur- 
rence and  slight  importance,  cannot,  upon  any  reason- 
able construction,  be  held  to  comprehend  it*  If  this 
allowance  of  a  retiring  pension  is  to  be  considered  as 
a  contract  in  the  legal  sense  of  that  word,  it  was  a  con- 
tract made  by  the  company  in  its  political  character  as 
governors,  not  in  their  trading  character  as  merchants. 
It  rekted  to  the  territorial  and  political  branch,  as  dis- 
tinguished from  the  commercial  branch  of  the  com- 
pany's affairs;  (see  53  G.  3.  c.  155.  s.  64. )»  and  all  pay- 
ments under  it  would  be  chargeable  upon  the  territorial 
revenues  only ;  (see  3  &  4  ^.  4.  c.  85.  s.  9.).  The  re- 
solution, however,  is  a  general  regulation,  affecting  the 
whole  of  the  army,  not  a  separate  contract  with  any 
individual  officer ;  and  although  it  may  differ,  in  some 
particulars,  from  a  grant  of  half  pay  by  the  Crown  to* 
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the  officers  of  the  army  or  naVy,  upon  their  retirement 
from  actual  service,  yet  it  bears  a  much  stronger  ana-> 
logy  to  it  in  the  mode  of  its  being  granted,  and  in  the 
consequences  attending  it,  than  to  any  contract  Now 
it  is  clear  that  no  action  could  be  supported  against  anj 
one  to  recover  the  arrears  of  half  pay  granted  by  the 
Crown,  at  least  unless  the  money  has  been  specificallj 
appropriated  by  the  government,  and  placed  in  the 
hands  of  the  paymaster  or  agent  to  the  account  of  the 
particular  officer ;  and  there  is  no  ground  upon  general 
principle  to  hold  that  an  action  could  be  mamtained 
against  any  one,  unless  under  the  same  circumstances, 
in  the  present  case. 

It  was,  indeed,  strongly  argued  at  the  Bar,  that  as 
the  resolution  under  which  the  retiring  pensions  are 
paid  has  been  sanctioned  by  the  Commissioners  for  the 
affiiirs  of  IndiOy  it  has  by  such  approval  become  obliga- 
tory on  the  company,  and  in  the  nature  of  a  contract ; 
but  we  think  there  is  no  ground  for  giving  such  oper- 
ation to  the  act.  The  object  of  the  statute  (SS  6.  S. 
c.  SS.)  was  that  of  creating  a  board  of  commissionei-s  to 
superintend,  direct,  and  control  the  acts,  operations, 
and  concerns  relating  to  the  civil  and  military  govern- 
ment or  revenues  of  the  company's  territories  and 
acquisitions  in  the  East  Indies  ;  to  make  the  approval  of 
the  board  essential  before  instructions  Are  sent  out,  but 
not  to  give  additional  force  or  legal  oUigation  to  the 
resolution  itself  beyond  that  which  it  originally  pos- 
sessed. 

The  grant  in  question,  therefore,  appears  to  us  to 
range  itself  under  that  class  of  obligations  which  is 
described  by  jurists  as  imperfect  obligations;  obligations 
which  want  the  **  vinadum  juris^**  although  binding  in 
moral  equity  and  conscience ;  to  be  a  grant  whidi  the 
East  India  Company,  as  gorernors,  are  bound  injm 
conscientia  to  make  good|  but  of  which  the  performance 
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is  to  be  sought  for  by  petition,  memorial,  or  remon-       I8SS^. 
strance,  not  by  action  in  a  court  of  law.  

Many  grounds  of  inexpediency  in  allowing  a  claim  of  GiBsoy 
the  present  description  to  be  recoverable  in  a  court  of  East  India 
law  readily  suggest  themselves.  If  the  retired  pension  Company, 
which  is  given  for  former  services  can  be  recovered  by 
action,  why  should  not  the  pay  and  allowances  for 
actual  service  be  equally  so  during  their  continuance  ? 
And  yet  how  frequently  is  it  not  only  exp'edient,  but 
absolutely  necessary,  that  military  pay  should  be  sus- 
pended and  kept  in  arrear  beyond  the  day  when  it 
becomes  due,  and  until  the  service,  in  respect  of  which 
it  b  earned,  has  been  entirely  completed  ?  Not  to  men- 
tion the  expense  and  inconvenience  which  must  arise  if 
a  suit  might  be  instituted  by  each  individual  officer,  and 
the  prejudice  which  such  litigation  would  necessarily 
occasion  to  the  military  service.  But  if  the  allowance 
of  this  pension  will  furnish  a  ground  of  action  against 
the  company,  no  legal  distinction  can  be  assigned  why 
the  grant  of  pay  during  actual  service,  which  is  autho- 
rised by  general  orders  founded  on  resolutions  of  the 
directors,  confirmed  in  the  same  manner  by  the  board 
of  commissioners,  should  not  be  equally  the  ground  of 
an  action  at  law. 

It  is  enough,  however,  to  say,  that  though  the  com- 
pany undoubtedly  might,  if  they  had  thought  proper, 
have  made  a  grant  under  their  common  seal  for  the  pay- 
ment of  this  pension,  by  which  they  would  have  rendered 
themselves  liable  to  an  action  in  a  court  of  law,  yet  they 
have  not  so  done  t  and  it  appears  to  us,  that  this  grant, 
not  under  seal,  does  not  fall  within  the  reason  or  prin- 
ciple of  the  exception  which  has  been  above  adverted 
to;  and,  consequently,  that  it  must  be  governed  by  tfie 
general  rule  of  law,  that  a  corporation  aggregate  cannol 
be  sued  apon  a  contract  not  being  under  their  comnu)n 
seal. 

T  2 
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1839.  We  therefore  think  the  bankrupt  himself  could  not 

have  had  a  right  of  action  against  the  company ;  and 

G1B80K  ^1^^^  consequently,  no  such  right  has  passed  to  his 

Eabt  India  Assignees,  and  therefore  we  give  judgment  of 

Company.  Nonsuit 


Jan.  17.  Abernethy  and  Another  v.  Paton. 


Plaintiffs         ^H£  Plaintiffs  signed  judgment  for  want  of  a  plea, 

signed  judg-  ^^^  the  ISth  of  Jtdy  last,  and  taxed  costs  on  the 

ment  and 

taxed  costs  on    ^^^"^ 

the  16th  of         On  the  14th  of  June  the  Defendant  had  discharged 

July :  at  that  ^j^,^  ^^^  ^  ^.^j^  ^j.  ^j^^  plaintiffs.     The  Defendant's 

timccertam 

costs  were  due  costs  were  taxed  at  14/.  6s.  Sd.,  which  was  never  paid, 

to  Defendant,  except  3/.  7*.  8rf.,  the  costs  of  a  former  judgment,  which 
on  a  rule  of,_^-,        ,,  1,.  -  .ii»' 

Plaintiffs         ^"^  Defendant  had  succeeded  m  setting  aside  tor  irre- 

which  had  gularity. 

ch  nred'"  D  -  There  being  some  question  whether  or  not  the  De- 
fendant, to  fendant  was  entitled  to  set  off  the  14/.  6s.  Sd.  against 
avoid  execu-  t^g  PlaintiflS'  costs  of  the  action,  the  Defendant's  at- 
debt  and  torney  intimated  that  be  expected  to  have  them  set  off, 
costs  in  the  but  made  no  formal  demand  of  them  when  the  Plaintiffs' 
inff^at^h"  "  *^*^  ^^^®  taxed  on  the  16th  of  Jufy  ;  and  afterwards, 
was  entitled  to  avoid  an  execution,  paid  the  Plaintiffs'  debt  and 
to  set  off  the  costs,  without  obtaining  any  set-off,  but  insisting  that  he 
rule  dis-  ^^  entitled  to  it. 

charged,  but  However,  on  the  9th  of  July  he  had  taken  out  a  sum- 
any  formal  '"^"s  ^'^^  setting  off  the  14/.  6s.  6d.y  which  summons, 
demand:  in  consequence  of  some  misunderstanding  with  the 
X^  "  d!°"'  Plaintiffs'  attorney,  he  abstained  to  act  upon,  and  on 
the  Court'  ^^  ^^^  ^^  ^^^  discharged  by  an  order  of  a  Judge  at 
directed  chambers.  On  the  1 1th  the  Defendant  took  out  a  sum- 
pay^those  ^  nions  to  rescind  this  order,  but  vims  unable  to  obtain 
costs. 
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a  beariDgy  as  the  learned  Judge  was  about  to  leave 
London  for  the  circuit. 
On  the  ISth  of  November  last, 

W.  H.  Watson  obtained  a  rule  nisi  to  deduct  the 
14L  65.  6d!.  from  the  Plaintiffs'  costs  of  the  action,  and 
for  the  PIainti£&  to  pay  all  costs  incurred  subsequently 
to  the  14th  of  Juhf^  — James  v.  Raggett  {a\  —  together 
with  the  costs  of  that  application. 

Wdde  Seijt*,  who  shewed  cause,  contended,  that  if 
the  costs  in  question  could  have  been  set  off  against 
the  Plainti&'  costs  of  the  action,  the  Defendant  should 
have  made  his  application  when  the  costs  of  the  action 
were  taxed  on  the  16th  of  July:  it  was  too  late  to 
apply  after  the  long  vacation  and  nearly  a  fortnight 
of  Michaelmas  term  had  elapsed.  At  all  events,  as 
3/.  7u  Sd.  out  of  the  14*/.  6s.  6d,  had  been  paid,  the 
Defeadaut  had  now  claimed  too  much,  and  therefore 
most  pay  the  costs  of  the  present  ru^e. 

W.  i/.  Watson  having  been  heard  this  term  in  support 
of  the  rule,  the  Court  took  time  to  look  into  the  affi« 
dafits;  and  now 

TiNDAL  C  J.  said,  —  On  the  14th  of  June  18S8  a 
nile  obtained  by  the  Plaintiffs  to  open  a  prior  rule  was 
discharged  with  costs,  to  be  paid  by  the  Plaintiffs. 

The  costs  were  taxed  at  14^  6s.  6d.\  which  costs 
liaTe  never  been  paid,  except  3/.  Is.  Sd.y  the  costs  of  a 
judgment  which  the  Defendant  obtained  an  order  to 
set  aside. 

In  some  way  or  other  the  Defendant  has  a  right  to 
these  costs. 

(fl)  2  5. 4-  Aid.  776, 
T  3 
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1839.  On  the  other  hand,  judgment  was  regularly  signed  by 

'  the  PiaintifFs  for  want  of  a  pleia  on  the  1 3th  of  Jidy^  and 

Abbrnbtht   ^^  ^Qgjg  thereon  taxed  on  the  16th.  i 

Paton.  ^^  formdl  or  regular  demand  of  the  14/.  65.  6(2.  was 

ever  made  by  the  Defendant  on  the  Plaintiffs ;  but  the 
Defendant  always  insisted  on  his  right  to  set  them  off 
against  the  Plaintiffs'  costs  of  the  action,  which  the 
Plaintiffs*  attorney  ^resisted,  or  at  least  never  acquiesed 
in,  though  he  knew  it  to  be  claimed ;  and  the  Defend- 
ant's attorney  to  avoid  an  execution  paid  the  debt  and 
costs  to  the  Plaintiffs  :  and  he  now  applies  to  the  Court 
to  deduct  his  costs  of  the  rule  from  the  Defendant's 
costs  of  the  action,  and  that  the  Plaintiffs  should  pay  all 
his  costs  from  the  14th  of  July^  and  the  costs  of  this 
application. 

The  costs  of  the  rule  are  clearly  due,  and  ought  to 
be  paid. 

.  We  cannot  help  thinking  both  parties  in  fault;  the 
Plaintiffs,  because  knowing  of  this  cross  demand,  and 
that  it  was  insisted  on,  they  did  not  at  once  consent  that 
it  should  be  deducted ;  the  Defendant,  because  he  never 
made  a  direct  demand  :  he  asked  for  more  than  be  had 
a  right  to  receive,  and  brought  the  party  into  Court 
upon  this  rather  informal  motion.  The  rule  therefore 
must  be  absolute  for  the  payment  by  the  Plaintiffs  or 
their  attorney  for-  what  remains  due  of  the  costs  of  the 
rule,  but  without  costs. 

Rule  absolute  accordingly. 
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NoRiiAN  t?.  Winter.  jan,  si. 

T^HE  original  summons  in  this  cause  was  issued  on  K  Where 
5tli  ofjpril  1837,  and  returaed  on  the  1st  of  S«?-  ^e^«nd»nt*s 

••^  \  '^  ■  place  of  abode 

tauter  in  the  same  year,  could  not  be 

An  alias  was  issued  on  the  1st  of  September  1837,  <i"covered  at 
and  returned,  according  to  the  statement  of  the  Plain-  jsguinir  a  writ 
^  ti£^  on  the  30th  of  January,  according  to  that  of  the  of  sammons^ 

Defendant,  on  the  6th  of  February  1838.  ^^^'^^  ^^^f  ^' 

"^  was  sufficient 

A  jduries  was  issued  on  the  29th  o{  January,  and  re-  to  describe 

turned  and  filed  on  the  27th  of  June.  h«r>  as  of  her 

And  in  addition  to  these,  an  alias  pluries  writ  was    •  ^  ^^^ 

issued  on  the  27th  of  Jime,  and  was  not  returned  in  abode. 

Michadmas  term,  1838.  ,\^l ^®*^^ 

.  .  of  the  Courf 

There  were  also  three  writs  of  distringas  issued.   The  or  a  Judge^  a 

first  on  the  1st  of  March  1838,  pursuant  to  a  rule  of  ^"^  of  alias 
the  31st  January  preceding,  to  compel  appearance  to  summons  or 
\ht  pluries  summons.   This  distringas^  returnable  on  the  a  distringas 

16lh  oi  April,  was  returned  and  filed  on  the  1st  oi  May.  t^^feon,  may 
-^  .be  issued  and 

But  on  the  2d  of  June  the  Plaintiff  obtained  leave  to  i,ear  testcy 

quash  his  own  writ  of  distringas  to  compel  appearance,  *^ter  the 
and  issued  another  for  outlawry  for  non-appearance  to  of^gummon" 
the  alias  summons  of  the  1st  of  SeptenAer.    This  second  has  expired, 
writ  of  distringas  issued  on  the  7th  of  June,  ynder  the    ,  ^'  ^"  "'*^* 

pluries  to 
rule  of  the  2d  and  was  returnable  on  the  2d  of  November,  compel  ap- 

The  third  distringas  issued  on   the  2*5th  of  October,  pearance 

tested  on  the  7th  of  June,  for  the  purpose  of  proceed-  ^^^^  ^  ^^^ 

ing  to  outlawry  on  the  alias  writ  of  summons  of  the  1st  tringas  had 

oiSeptember  1837.  been  obtained 

*  .  .      .  f^^  the  pur- 

The  first  writ  of  distringas   was   quashed   on   the  p^ge  of  pro- 
Plaintiff's  own  motion,   as  irregular  for  having  been  needing  to 

outlawry^  was 
bdd  aTiilaUe  notwithitanding  such  distrin^,  the  distringas  never  having  been 
acted  on  or  delivered  to  the  sheriff. 
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issued  on  the  Slst  of  January  to  compel  appearance  to 
apluries  summons  tested  only  two  days  before. 

The  second  writ  of  distringas  was  never  acted  on, 
for  though  returnable  on  the  2d  of  November,  it  was  not 
taken  to  the  sheriff  till  the  25th  of  Octcber,  when  there 
were  not  fifteen  days,  as  there  ought  to  have  been,  be- 
tween the  delivery  to  the  sheriff  and  the  return. 

The  third  was  issued  without  any  new  authority 
from  the  Court  or  a  Judge,  on  a  precipe  subscribed-- 
"5y  Judg(fs  order  fled  7th  June  1838'*— though  no 
such  order  was  ever  made. 

The  action  was  brought  on  certun  promissory  notes 
signed  by  the  Defendant,  and  the  place  of  her  sup- 
posed residence  specified  in  the  writs  of  summons 
agreed  with  the  place  at  which  the  promissory  notes 
were  dated :  the  Defendant  ceased  to  reside  in  that 
place  —  Russell  Square  -^  in  1 8SS.  The  Plaintiff  made 
several  enquiries  for  her  without  success,  and  it  did  not 
appear  that  any  other  place  of  her  residence  was  brought 
home  to  the  actual  knowledge  of  the  Plaintiff  before  the 
several  writs  issued. 


W.  H.  Watson^  on  the  5th  of  November  last,  obtained 
a  rule  nisi  to  set  aside  the  several  writs  of  sununons, 
alias,  and  pluries  summons,  and  also  the  writs  of  £5- 
tringas,  with  costs;  on  the  ground,  1.  that  the  De- 
fendant's residence  was  misdescribed ;  for  after  1833 
her  supposed  residence  could  not  be  Russell  Square: 
Roberts  v.  Wedderburne  (a),  Rolfe  v.  S'mann  (J) :  2.  that 
the  pluries  writ  of  summons  was  issued  before  the  alia% 
was  returned ;  S.  that  the  alias  and  pluries  were  issued 
and  bore  teste,  after  the  previous  writs  of  summons  bad 
been  allowed  to  expire ;  Lemon  v.  Lemon  (c),  Abbotts  v. 


\ 


a)  1  New  Casesy  4. 

b)  1  Meet.  4-  W.  305. 


(e)  2  Scott,  506. 
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Ktlbf  {a)f  SmM  v.  Brown  {b) ;  4.  that  the  alias  pluries 
summons  was  taken  out  concurrently  with  a  distringas 
issQcd  in  pursuance  of  a  rule  of  Court ;  and  though  a 
distringas  might  be  issued  in  continuation  of  a  writ  of 
sammonsy  it  could  not  be  issued  concurrently  with  it : 
Eeajf  V.  Youde  {c) ;  5.  that  the  second  writ  of  distringas 
was  unavailable,  not  having  been  delivered  to  the  sheriff 
till  within  fifteen  days  of  the  day  of  its  return ;  2  ^  4. 
c.  39.  s.  5. ;  and  6.  that  the  third  distringas  was  void| 
as  having  been  issued  without  authority. 


1839. 

NOBUAN 
WiNTEB. 


WUde  Seijt  shewed  cause. 

1.  As  the  Plaintiff  could  not  discover  the  Defendant's 
actual  residence,  he  was  justified  in  describing  her  as 
of  the  place  mentioned  in  her  promissory  notes ;  that 
was  her  last  known  place  of. abode;  and  the  Plaintiff 
would  not  have  been  warranted  in  naming  at  random 
another  place  as  her  supposed  residence  ;  Welsh  v* 
Longford  (d),  HiU  v.  Haroey  (tf),  Bjolfe  v.  S'wain  (g), 
Wright  V.  Warren.  (A)  In  Ward  v.  Watt  (i),  and  Jlfar- 
gdsan  V.  Tngghe  (£)|  the  address  of  the  defendant  was 
omitted  altogether.  In  Buffie  v.  Jackson  (/),  the  afii- 
davit  stated  one  residence  and  the  writ  another.  In 
Oarke  v.  Pabner  (m),  the  writ  was  set  aside  because  the 
sheriff  might  have  been  liable  for  an  escape.  And,  in 
Colston  V.  Berens  (n),  the  objection  was  the  omission  of 
the  letter  /  in  Middlesex. 

2.  There  is  nothing  in  the  statute  or  the  new  rules 
which  prescribes  that  a  first  writ  must  be  returned  and 
filed  before  a  second  is  issued.  It  need  not  be  done 
except  for  the  purpose  of  preventing  the  effect  of  the 


(a)  3  New  Cases,  478.  ^Scott,  456. 
(h)  I  Hodges,  317. 
(c)  ^Me$s.^  r.  188. 
(tf)  2  Dowh  498. 
e)  2  Cr.  M.  ^  R.  SO?. 
)  5  DowL  106. 


g 


(A)  3  3£.  Sf  Scotty  163. 
(t)    5  2>oir/.94. 

k)  Id.  9. 

t)   2jDow1.505. 
(ffi)  9  B.  4  C.  153. 
(n)  3  DowK  253. 
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Statute  of  limitations,  which  has  not  been  pleaded  here; 
Gregory  v.  Des  Anges  (a),  NkhoUon  v.  JRamt.  (A) 

S,  The  Plaintiff's  right  to  continue  writs  of  suramoos 
by  alius  and  pluries.  and  to  issue  writs  of  difiringas 
thereony  is  not  confined  to  the  period  during  which  the 
summons  is  in  force ;  for  the  process  of  distringas  is 
only  to  enforce  appearance,  and  cannot  be  resorted  to 
during  the  currency  of  a  writ  of  summons,  as  the  part; 
may  appear  at  any  time  before  the  return.  The  dis- 
tringaSf  therefore,  might  properly  issue  after  the  lapse 
of  four  months  from  the  teste  of  the  writ  of  summons. 
It  is  only  when  it  is  to  be  used  as  a  bar  to  the  statute  of 
limitations,  and  by  way  of  a  continuance,  that  the  dis- 
tringas should  issue  within  the  four  months,  under 
2  W.  4*.  r.  S9.  s.  10.  The  point  was  very  little  considered 
in  Lemon  v.  Lemon  ;  and  Abbotts  v.  Kelly  was  decided  on 
the  authority  of  that  case.  Sewell  v.  Broom  is  the  same 
case  as  Abbotts  v.  KeUt/^  under  another  name. 

4.  As  the  Plaintiff  never  acted  on  the  distringas  of 
the  7th  of  June^  the  alias  pluries  writ  of  summons  of 
the  27th  of  June  might  be  considered  to  stand  by  itself. 

5.  The  third  writ  of  distringas  was  in  effect  the  same 
proceeding  as  the  second,  and  may  be  said  to  have 
issued  on  the  same  authority,  the  second  having  been 
delivered  to  the  sheriff  too  late  in  point  of  strict  prac- 
tice. The  Plaintiff,  therefore,  ought  to  be  permitted  to 
amend  the  third  writ  of  distringas  by  altering  the  teste 
from  the  7th  of  June  to  the  2oth  of  October ;  ByJleU  v. 
Street  (c),  Lakin  v.  Watson,  {d) 


W.  H.  Watson^  in  support  of  the  rule^  relied  on 
Lemon  v.  Lemofi  and  Abbotts  v*  Kelly^  as  deciding  that 
the  writs  of  distringas  were  unavailing  when  issued  after 


(a)  3  New  Cases,  85. 

(b)  2  Cr.  ^s  M.  469. 


(0)   10  Sing.  28. 
(d)  fiCr.SfM.  6B6. 
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the  expiration  of  the  writ  of  summons ;  and  contended 
that  the  Plaintiff  having  elected  to  proceed  by  distringas 
OQ  the  7th  of  JunCf  could  not  afterwards^  on  the  27th| 
resort  to  a  writ  of  alias  phtries. 

Cur.  adv.  xndL 


1839. 

NoiUlAV 

V. 
WiNTBB. 


TiNDAi<  C.  J.  The  rule  which  has  been  obtained  by 
the  Defendant  in  this  case,  calls  upon  the  Plaintiff  to 
shew  cause,  why  the  several  writs  of  summons,  alias^ 
and  plurics  summons,  and  three  writs  of  distringas  issued 
in  this  cause,  should  not  be  set  aside  for  irregularity 
with  costs.  And,  in  order  to  see  the  nature  of  the 
irregularity  complained  of,  it  will  be  necessary  to  state 
briefly  the  particulars  of  each. 

The  original  summons  was  issued  on  the  5th  of  April 
1837,  and  returned  on  the  1st  of  September  of  the  same 
year. 

The  alias  was  issued  on  the  1st  of  September  1837> 
and  returned,  according  to  the  statement  of  the  Plaintiff, 
on  the  80th  of  January ;  according  to  that  of  the  De- 
fendant, on  the  6th  oi  February  1838. 

The  pluries  was  issued  on  the  29th  of  January^  and 
retomed  and  filed  on  the  27th  oijune. 

And  in  addition  to  these,  an  alias  pluries  writ  has 
been  issued  on  the  27th  otjune,  which  has  not  been  yet 
returned. 

There  have  also  been  three  writs  of  distringas  issued.. 

The  first  on  the  1st  of  March  1838,  pursuant  to  a 
rule  of  the  31st  of  January  preceding,  for  non-appear- 
ance to  the  pluries  summons,  and  returnable  on  the  16th 
o{  April.  This  writ  was  returned  and  filed  on  the  1st  of 
May> 

But  on  the  2d  of  June  the  Plaintiff  applied  to  quash  - 
his  own  writ  of  distringas  for  appearance,  and  issued 
another  for  outlawry  for  non-appearance  to  the  alias 
summons  of  the  1st  of  September. 
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This  second  writ  of  distringas  issued  accordingly  on 
the  7th  of  Junef  under  the  rule  of  the  2d ;  returnable 
on  the  2d  of  November  for  non-appearance  to  the  alias 
summons  of  the  lit  o{  September* 

The  third  distringas  issued  on  the  25th  of  October^ 
tested  on  the  7th  ofjune^  for  the  purpose  of  proceeding 
to  outlawry  on  the  alias  writ  of  summons  of  the  Ist  of 
September  18S79  without  any  further  rule  or  order. 

It  may  be  convenient  to  consider,  in  the  first  place, 
the  objections  which  have  been  raised '  against  the  re- 
gularity of  the  writs  of  distringas ;  because  the  dispos* 
ing  of  the  legality  or  regularity  of  these  writs  very  mach 
clears  the  way  to  the  consideration  of  the  writs  of  sum" 
mons,  and  the  several  objections  thereto. 

Now  the  first  distringas  having  been  quashed  by  the 
Court,  on  the  Plaintiff's  own  motion,  by  rule  of  the  2d 
of  Jitnef  upon  the  ground,  as  it  would  seem,  of  irrega* 
larity,  (having  been  issued  by  virtue  of  a  rule  of  the  3 1st 
of  January^  for  non-appearance  to  the  pluries  summons, 
tested  only  on  the  29th  of  Jant^ry,)  may,  as  it  q>pears 
to  us,  be  considered  as  if  it  had  never  existed,  and  be 
altogether  laid  out  of  the  case. 

The  second  writ  of  distringas^  which  issued  on  the 
7th  of  June^  pursuant  to  the  rule  of  the  2d  oijune^  was 
perfectly  regular;  but  this  writ  having  been  made 
returnable  on  the  2d  of  November^  and  retained  by  the 
Plaintiff's  attorney,  and  not  taken  to  the  sheriff  until 
the  25th  of  October^  became  useless,  in  consequence  of 
there  not  being  fifteen  days,  as  required  by  the  statute, 
between  that  day  and  the  day  of  the*  returns.  What 
effect  the  writ  thus  sued  out,  but  not  acted  upon,  ought 
to  have  upon  the  Plaintiff's  proceedings  by  writs  of 
summons,  taken  out,  or  intended  to  be  taken  out,  in 
continuation  of  each  other,  we  will  afterwards  proceed 
to  consider. 

The  third  distringas  for  the  purpose  of  outlawry,  was 
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issued  on  the  25th  of  October^  and  made  returnable  on 
the  12th  of  November^  for  the  purpose  of  supplying  the 
place  of  the  second  distringas^  which  had  become  un- 
available. This  distringas  was  issued  without  any  new 
anthority  from  the  Court  or  Judge,  and  whilst  the 
writ  issued  pursuant  to  the  rule  of  2d  of  June  was  still 
in  existence.  Moreover  it  was  issued  on  a  pnecipe 
subscribed  "by  Judge's  order  filed  7th  of  June  18S8 ;" 
though  no  such  order  was  ever  in  fact  made.  The 
existence  of  this  writ  was  not  discovered  till  the  Sd  of 
Jfaoember  1838  ;  and  the  motion  to  set  it  aside,  to- 
gether with  all  the  other  writs,  was  made  on  the  5th ; 
and  the  issuing  of  this  writ  being  wholly  unwarranted 
by  any  authority,  if  it  is  not  to  be  considered  as  a  mere 
nallity,  we  think  must  be  set  aside.  There  remains, 
therefore,  only  the  second  distringas^  which,  as  we  be- 
fore observed,  is  subject  to  future  consideration. 

Now  the  objections .  to  the  writs  of  summons  are 
these.  Firsts  it  is  objected  to  all  of  them  that  the  De- 
fendant's place  of  residence,  or  supposed  residence,  is 
misdescribed.  It  appears,  however,  that  the  place  of 
her  supposed  residence  mentioned  in  these  writs  agrees 
with  the  place  at  which  the  promissory  notes  are  dated 
upon  which  the  action  is  brought,  and  which  was  once 
the  place  of  the  Defendant's  true  residence ;  and  though 
it  was  also  stated  that  she  ceased  to  reside  there  in  1833, 
it  does  not  appear  thai  any  other  place  of  her  residence 
was  brought  home  to  the  actual  knowledge  of  the 
Plaintiff  before  these  writs  respectively  were  issued. 

We  think,  therefore,  that  the  Plaintiff  was  authorised 
to  treat  the  place  mentioned  in  the  promissory  notes  as 
the  supposed  residence  of  the  Defendant. 

A  second  objection  has  been  made  to  the  pluries  writ 
of  summons  because  it  was  issued  before  the  alias  was 
retumedt  The  qriginal  writ  was  returned  and  filed 
before  the  alias  was  issued ;  and  the  pJUries  was  issued 
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within  &  month  after  the  expiration  of  four  months  from 
the  teste  of  the  alias.  A  question  therefore  arises,  whe- 
ther it  is  material  in  order  that  this  writ  should  be  a 
continuation  of  the  aliasj  that  the  alias  should  hare  been 
returned  or  not.  But  as  this  is  a  point  which  inajr, 
if  it  becomes  necessary,  be  determined  in  a  more  solemn 
manner  by  putting  the  several  writs  of  summons  on  the 
record,  we  forbear,  at  present,  from  expressing  any 
opinion  thereon.  Another  objection  has  been  raised  as 
to  the  regularity  of  the  alias  and  pluries  writs  of  sum- 
mons; that  they  were  issued  and  bear  teste  after  the 
previous  writs  of  summons,  of  which  they  were  intended 
to  be  a  continuation,  had  been  suflPered  to  expire.  But 
notwithstanding  the  cases  which  have  been  cited  in 
which  this  Court  refused  to  allow  the  issue  of  writs  of 
distringas  after  the  lapse  o^four  months  from  the  teste 
of  the  summons,  we  think^  upon  reconsideration,  that  the 
FlaintiiF's  right  to  continue  writs  of  summons  by  alias 
and  pluriesj  and  to  issue  writs  of  distringas  thereupon 
by  leave  of  the  Court  or  a  Judge,  is  not  confined  to  the 
period  during  which  the  summons  is  in  force.  It  is  un- 
necessary, in  the  present  case,  to  determine  the  extent 
of  time  within  which  this  right  may  be  exercised ;  the 
writs  in  (question  having  been  issued  within  one  month 
from  the  expiration  of  the  preceding  writs; 

It  is  further  objected,  that  as  this  alias  pluries  was 
taken  out,  while  a  distringas  for  the  purpose  of  pro- 
ceeding to  outlawry,  which  had  regularly  issued  in  pur- 
suance of  a  rule  of  Court  was  actually  current  and  in 
force,  such  writ  of  summons  is  irregular,  and  ought  t> 
be  set  aside :  and  there  may  seem  to  be  some  difficulty 
in  maintaining  that  a  party  who  by  leave  of  the  Court 
has  been  permitted  to  quash  his  own  process  to  compel 
appearance,  for  the  purpose  of  taking  out  process  of 
outlawry,  and  has  actually  issued  process  of  outlawry 
ptirsuant  to  the  authority  grknted  to  himi  can  regularly 
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resort  to  process  to  compel  appearance  in  continuation 
of  the  course  oF  proceeding  which  he  has  had  leave  to 
abandon,  and  carry  on  simultaneously  process  to  compel 
appearance,  and  process  to  outlawry. 

Bat  we  think  it  would  be  imposing  upon  a  party  who 
issaes  process  too  strict  a  rule  of  practice,  to  deter- 
mine that  the  issuing  of  the  second  writ  of  distringas 
on  the  7th  otJune,  which  was  never  delivered  to  the 
sheriff,  and  upon  which  no  proceedings  whatever  were 
taken,  but  which  was  altogether  abandoned  by  the  Plain- 
tiff himself,  should  be  considered  as  an  existing  writ,  for 
no  other  purpose  than  that  of  preventing  the  Plaintiff 
irom  continuing  his  writs  of  summons ;  and  at  all  events 
we  think  this  second  writ  of  distringas  ought  to  be  set 
aside  as  the  Defendant  has  moved  that  it  should  be. 

The  consequence  is  that  all  the  writs  of  summons  re- 
main in  force,  and  all  the  writs  of  distringas  ate  to  be 
set  aside. 

And  we  think  there  are  circumstances  in  this  case 
which  make  it  unadvisable  to  give  the  costs  to  either 
party,  but  that  they  should  be  costs  in  the  cause ;  the 
Defendant's  rule  being  made  absolute  as  to  part,  and 
the  Plaintiff's  cross  rule  to  amend  the  teste  of  the  writ 
of  distringas  which  issued  on  the  25th  day  of  October 
last,  being  discharged,  as  the  distringas  was  issued  al- 
together without  any  authority. 


1839i 
Norman 

V, 

Winter. 


28S 


HILARY  TERM, 


1839. 


Jan.  31. 


Baxter  and  Another  t;.  Hozier. 


A  plea  of 
pleni  oompu- 
tavitt  in  an 
action  of 
account 
against  a  te- 
nant in  com- 
mon and 
bailiflTj  is  not 
satisfied  by 
Defendant's 
shewing  that 
he  rendered 
an  account  of 
the  produce  of 
the  ssles  of 
goods  belong- 
ing to  himself 
and  Plain- 
tiff; together 
with  an  ac- 
count of  the 
charges  at- 
tending the 
sales:  he 
ought  also  to 
render  an  ac- 
count of  the 
lou,  if  any^ 
accruing  from 
the  sales ;  or 
an  account 
which  shews 
an  agreed 
balance  be- 
tween  Plain- 
tiff and  De- 
fendant, 


nnHE  following  case  was  submitted  for  the  opinion  of 
this  G>urt :  — 
This  was  an  action  of  account,   brought  by  the 
Plaintiffs  as  the  surviving  partners  of  J.  Collier  and 
J.  Baxter  deceased ;  and  the  declaration  stated,  that, 
on  the  9th  of  October  laS?,   the  Plaintiffs,  togethet 
with  John  Collier  and  John  Baxter,   since  deceased, 
and  the  Defendant,  were  the  owners  of  divers  goods 
and  chattels,   to   wit,    fifteen   cases  of  linens,  called 
platillas,  containing  15,870  yards  of  the  said  linens,  of 
great  value,  to  wit  of  the  value  of  500/.,  as  tenants  in 
common  thereof;  which  goods  and  chattels,  so  being 
the  property  of  the   Plaintiff's  and  the  said   CMiVr, 
Baxter,    and   the  Defendant,   were  in  the  care  and 
management  of  the  Defendant,  and  were  held  by  him 
as  the  owner  of  the  one  undivided  moiety  thereof,  and 
as  the  bailiff*  of  the  Plaintiffs  and  J.  Collier  and  J.  Baxter 
of  the  other  undivided  moiety,  to  be  merchandised  and 
made  profit  of  for  the   Plaintiffs  and  J.  Collier  and 
J.  Baxter,  or  the  survivors  of  them  and  the  Defend* 
ant,  according  to  their  respective  interests;    and  the 
Defendant  was  thereupon  to  render  a  reasonable  ac- 
count thereof  to  the  Plaintiff's  and  J.  Collier  and  /. 
Baxter,  or  the  survivors  of  them,  when  he  should  be 
thereto  requested:  but  although  the  Defendant  after* 
wards,  to  wit,  on  &c.,  in  the  lifetime  of  J.  Collier  end 
J,  Baxter,  sold  and  disposed  of  the  same  for  and  on 
account  of  the  Defendant  and  the   Plaintiff's  and  of 
«7.  Collier  and  Jl  Baxter ;  and  although  the  Plaintiffs 
and  J.  Collier  and  J.  Baxter,  in  their  lifetime,  after- 
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wards,  to  wit,  on   Sic,   requested   the   Defendant  to        18S9. 

render  a  reasonable  account  of  the  goods  and  mer-        

chandises,  and  of  the  proceeds  and  profits  thereof;  and  Bamer 
the  Defendant  was  afterwards,  and  after  the  death  of  Hozisa. 
J.  CoUier  and  J.  Baxter,  to  wit,  on  &c.,  requested  by 
the  Plaintiffs  so  to  do,  yet  the  Defendant  had  not  ren- 
dered the  said  reasonable  account  of  the  goods  and 
merchandises,  or  of  the  proceeds  and  profits  thereof, 
either  to  the  Plaintiffs  and  </•  Collier  and  J.  Baxter j  or 
any  of  them,  in  the  lifetime  of  J.  Collier  and  J.  Baxter, 
or  to  the  Plaintiffs  or  either  of  them,  since  the  death  of 
J.  Coliier  and  J,  Baxter,  but  had  hitherto  wholly  ne- 
glected and  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  Second  count, 
for  another  consignment :  (in  the  same  terms) :  so  also 
a  third  and  fourth  counts,  for  otlier  and  different  con- 
signments; and  on  these  two  last  the  Defendant  allowed 
judgment  to  go  by  default. 

The  Defendant,  as  to  the  two  first  counts,  pleaded, 
first,  That  the  Plaintiffs,  together  with  J.  CoUier  and 
J*  Baxter  deceased,  and  the  Defendant,  were  never 
owners  of  the  goods  and  chattels  in  those  counts  men- 
tioned, or  of  any  part  thereof,  in  manner  and  form  as 
the  Plaintiffs  had  alleged.  Secondly,  That  the  said 
goods  and  chattels  in  those  counts  mentioned  were  not 
oor  was  any  part  of  those  goods  and  chattels  ever 
in  the  care  and  management  of  or  held  by  him,  the 
Defendant,  as  the  owner  of  the  one  undivided  moiety 
thereof,  and  as  the  bailiff  of  the  Plaintiffs  and  J.  Collier 
and  J.  Baxter  deceased,  of  the  other  undivided  moiety 
thereof,  in  manner  and  form  as  the  Plaintiffs  had  al- 
leged. Thirdly,  That  he  did  not  sell  or  dispose  of  the 
said  goods  and  chattels  in  those  counts  mentioned,  or 
any  part  thereof,  in  manner  and  form  as  was  alleged  in 
the  said  two  first  counts.     Fourthly,  That  long  before 
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the  commencement  of  this  action,  and  after  the  said 
selling  and  disposing  of  the  goods  and  chattels  in  those 
counts  respectively  mentioned,  and  in  the  lifetime  of 
i7.  Collier  and  J,  Baxter  deceased,  the  Defendant  did 
render  to  the  Plaintiffs  and  J.  Collier  and  J,  Baiter 
deceased,  a  reasonable  account  of  die  said  goods  and 
merchandises  in  those  counts  mentioned,  and  of  the 
proceeds  and  profits  thereof.  And,  fifthly,  A  similar 
account  rendered  to  the  Plaintiffs  before  the  commence- 
ment of  the  action. 

At  the  trial  of  the  cause  a  verdict  was  entered  for  the 
Plaintiffs  on  all  the  Issues,  subject  to  the  award  of  a 
barrister,  who  was  by  the  order  of  reference  empowered 
to  direct  that  a  verdict  should  be  entered  for  the  Plab- 
tiffs  or  the  Defendant,  and  such  judgment  thereon  for 
either  of  the  parties  as  he  should  think  proper ;  and  to 
whom  the  cause  and  all  matters*  in  difference  between 
the  parties  were  thereby  referred ;  and  who  was  to  raise 
upon  the  face  of  his  award  any  point  or  points  of  hiw, 
if  any  should  occur,  for  the  opinion  of  the  Court 

The  arbitrator  found,  upon  the  first  issue,  —  that  the 
Plaintiffs,  with  «7.  Collier  and  J.  Baxter^  both  deceased, 
and  the  Defendant,  were  owners  of  the  said  goods  and 
chattels  in  the  first  and  second  counts  of  the  declaradon 
mentioned  in  manner  and  form  following;  that  is  to  say, 
the  Plaintiffs,  together  with  the  said  J.  Collier' and  J,  Box* 
ter^  were,  during  the  time  that  the  said  goods  and  chattels 
were  in  the  care  and  management  of  the  Defendant, 
joint  owners  of  one  undivided  moiety  of  the  said  goods 
and  chattels ;  and  as  such  joint  owners  of  the  said  un- 
divided moiety  were,  during  all  the  time  aforesaid, 
tenants  in  common  with  the  Defendant  and  one  George 
Atkinson  of  the  said  goods  and  chattels;  the  Defendant 
and  the  said  G.  Atkinson  then  being  joint  owners  of 
another  undivided  moiety  of  the  said  goods  and  chattels; 
and  awarded  that,  unless  the  Court  should  otherwise 
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order,  a  verdict  should  be  entered  for  the  Plaintiffs  on 
the  said  first  issue : 

Upon  the  second,  —  that  the  goods  and  chattels  in 
the  said  first  and  second  counts  mentioned,  were  in  the 
care  and  management  of  and  held  by  the  Defendant 
as  the  owner  jointly  with  the  said  G.  Atkinson  of  the 
one  undivided  moiety  thereof,  and  as  the  bailiff,  jointly 
with  the  said  G.  Atkinson^  of  the  Plaintiffs  and  the  said 
J.  Cdlier  and  J,  Baxter  deceased,  of  the  other  un- 
divided  moiety  thereof;  and  awarded  that,  unless  the 
Court  should  otherwise  order,  a  verdict  should  be 
entered  for  the  Plaintiffs  upon  the  said  second  issue: 

Upon  the  third,  —  that  the  Defendant  did  sell  and 
dispose  of  the  said  goods  and  chattels  in  the  first  and 
second  counts  mentioned,  in  manner  and  form  follow- 
ing; that  is  to  say,  for  and  on  account  of  the  De- 
fendant and  the  said  G.  Atkinson^  as  to  one  undivided 
moiety  thereof,  and  for  and  on  account  of  the  Plaintiffs 
^  the  said  Jl  Collier  and  J.  Baxter  as  to  another  un- 
divided moiety  thereof;  and  awarded  that,  unless  the 
Court  should  otherwise  order,  a  verdict  should  be 
entered  for  the  Plaintifis  upon  the  said  third  issue : 

Upon  the  fourth,  —  that  the  said  goods  and  chattels 
in  the  first  and  second  counts  mentioned,  were  manu- 
factured by  the  Plaintiffs  and  by  the  said  J.  Collier  and 
J.  Baxter^  in  Scotland^  and  were  afterwards  forwarded 
hy  them  to  the  Defetidant  and  the  said  G.  Atkinson  in 
Jamaica^  to  be  sold  by  the  Defendant  and  the  said 
6.  Akinsonj  on  the  joint  account  of  the  Plaintiffs  and 
the  said  J.  Collier  and  J.  Baxter,  and  of  the  Defend- 
ant and  the  said  G.  Atkinson^  in  such  proportions  as 
tberein-before  found  and  stated,  with  reference  to  the 
^id  third  issue ;  and  were  then  by  the  Defendant  and 
the  said  G.  Atkinson  accepted,  to  be  by  them  there 
on  such  joint  account,  and  in  such  proportions 
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as   aforesaid ;   that  afterwards,   and   before   the  com- 
mencement of  this  suit,  and  after  such  selling  and  dis- 
posing of  the  said  goods  and  chattels  in  the  said  first 
and  second  counts   respectively  mentioned  as  herein- 
before found  with  reference  to  the  said  third  issue,  and 
in  the  lifetime  of  the  said  J.  Collier  and  J.  Baxter^  the 
Defendant  did   render   to   the  Plaintiffs   and  the  said 
J.  Collier  and  Jl  Baxter  deceased,  a  certain  account  as 
and  for  a  reasonable   account  of  the  said  goods  and 
chattels  in  those  counts  mentioned,  and  of  the  proceeds 
and  profits  thereof,  which  account  contained  a  statement 
of  the  prices  obtained  by  the  Defendant  upon  the  sale 
of  the  said  last-mentioned  goods  and  chattels ;  and  also 
an  account  of  the  charges  upon  such  goods  and  chattels 
made  out  by  the  Defendant  in  the  ordinary  form  of  ac- 
counts of  sales  rendered  by  a  factor,  to  whom  goods 
are  consigned  for.  sale,  to  his  principal  the  consignor; 
taking  credit  for  the  whole  of  the  charges  incident  to 
the  sale  of  the  said   goods  and  chattels,  including  a 
commission  of  10  per  cent,  upon  such  sales;  without 
noticing  any  interest  of.  the  Defendant,  or  of  the  De- 
fendant jointly  with  the  said  G.  Atkinson  in  the  said 
goods  and  chattels,  or  in  the  said  undivided  moiety 
thereof;  and  without  bringing  into  the  account,  or  in 
any  manner  noticing  a  certain  loss  upon  the  said  con- 
signment, resulting  from  the  fact  that  the  said  last- 
mentioned  goods  and  chattels  were  sold  by  the  De- 
fendant at  less  prices,  and  for  a  smaller  amount  than 
the  amount  of  the  invoice  value,  or  prime  cost  thereof, 
with  the  charges  thereon  :  that  no  account  of  the  said 
last-mentioned  goods  and  chattels,  and  of  the  proceeds 
and  profits  thereof,  save  and  except  such  account  as 
above  mentioned,  was  ever  rendered  by  the  Defendant 
and  the  said   G.  Atkinson^  or  either  of  them,  to  the 
Plaintiffs  and  J.  Collier  and  J.  Baxter  deceased,  or  to 
any  of  them.     That  before  the  commencement  of  this 
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action,  the  Defendant  and  G.  Atkinson  paid  to  the 
PlaintiS  and  J.  Collier  and  J.  Baxter,  the  full  amount 
of  the  price  obtained  by  the  Defendant  and  G.  Atkinson, 
upon  the  sale  of  tlie  said  goods  and  chattels,  after 
deducting  their  said  charges  and  commission,  but  that 
they  bad  not  paid  to  the  PiaintiiTs  and  the  said  J. 
Collier  and  Jl  Baxter,  or  to  any  of  them,  any  part  of 
the  said  loss.  The  arbitrator  thereupon  awarded  that 
a  verdict  should  be  entered  for  the  Plaintiffs  upon  such 
fourth  issue,  unless  the  Court  should  otherwise  order. 

Upon  the  fifth  issue  he  found  a  similar  account  ren- 
dered to  the  Plaintiffs  after  the  decease  of  J.  Collier  and 
J.  Baxter,  and  awarded  a  similar  verdict..  He  found 
further,  that  at  the  time  of  the  commencement  of  this 
suit,  and  from  thence  continually,  until  the  making  of 
the  said  order  of  nisi  prius,  the  said  G.  Atkinson  was 
resident  beyond  and  without  the  jurisdiction  of  the  said 
Court.  And  further  awarded,  that  a  judgment  quod 
computet  should  be  entered  against  the  defendant  pur- 
suant to  the  verdict  so  to  be  entered  upon  the  said 
several  issues. 

The  arbitrator  then,  having  taken  the  account  between 
the  said  parties  as  well  in  respect  of  the  matters  contained 
in  the  first  and  second  counts,  as  also  in  respect  of 
the  matters  contained  in  the  third  and  fourth  counts  of 
the  declaration,  awarded  that  final  judgment  should  be 
entered  for  the  plaintiffs  as  upon  an  account  taken  by 
an  auditor  appointed  by  the  Court,  by  and  with  the 
consent  of  the  respective  parties,  for  certain  sums  spe- 
cified, or  for  any  less  amount  to  which  the  Court  might 
s^  fit  to  order  the  judgment  to  be  reduced  by  the 
disallowance  of  any  of  the  said  sums  either  in  the  whole 
or  in  part. 

He  also  found,  that  the  transactions  in  respect  of 
which  the  causes  of  action  in  the  first  and  second  counts 
arose,  took  place  in  the  West  Indies,  where,  during  the 
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period  of  those  transactions,  and  thence  hithertOy  the 
Defendant  and  G.  Atkinson  carried  on  the  buaness  of 
merchants  in  copartnership;  that^  by  the  coarse  of 
dealing  between  the  PlaintiiE  and  J.  Collier  and  /.  Bax- 
tevy  and  the  Defendant  and  6.  Atkinson^  before  and 
during  the  period  of  those  transactions,  interest  at  the 
rate  of  6  per  cent,  per  annum  was  charged  and  allowed 
in  account  upon  the  amounts  and  balances  due  from 
one  of  the  parties  to  the  others  of  them  respectively ; 
and  that,  at  the  commencement  of  thb  action,  the  De- 
fendant was  indebted  to  the  Plaintiffs  in  the  sum  of 
19/.  125.  Td.  for  interest  upon  95/.,  at  the  rate  of  6  per 
cent,  per  annum. 

The  questions  for  the  opinion  of  the  Court  were, 

First,  Whether  verdicts  should  be  entered  up  for 
the  Plaintiffs  on  all  the  issues,  and  a  judgment,  qtud 
computet^  be  entered  against  the  Defendant  thereon,  in 
the  manner  directed  by  the  arbitrator ;  or  whether  a 
verdict  should  be  entered  for  the  Defendant  upon  all, 
or  some,  and  which,  of  the  issues : 

Secondly,  Whether  final  judgment  should,  or  not,  be 
entered  for  the  Plaintiffs  as  directed  by  the  arbitrator, 
in  respect  of  all,  or  some,  and  which  of  the  counts  in 
the  declaration. 

The  case  was  argued  in  Michaelmas  term  by 


W.  H.  Watson  for  the  Plaintiffs.  The  case  finds 
that  the  Defendant  was  both  tenant  in  common  and 
bailiff.  The  action  of  account,  therefore,  is  maintain- 
able against  him  both  at  common  law  and  by  statute. 
Wheeler  v.  Home,  (a)  And  it  is  no  objection,  at  all 
events  an  objection  only  pleadable  in  abatement,  that 
Atkinson  was  not  joined  as  a  Defendant ;  for  the  action 
of  account  is  an  action  of  contract ;   Vin.  Abr^  Accouniy 


(a)   WiUea,  208. 


S  VICTORIA. 

C.  pi.  9. ;  and  in  such  an  action  the  omission  of  a  co- 
defendaot  can  only  be  taken  advantage  of  by  plea  in 
abatement 

[This  was  admitted  by  F.  Robinson  for  the  De- 
fendant] 

Then,  the  Defendant  has  rendered  no  account  which 
can  be  considered  as  an  answer  to  the  Plaintiffs'  de- 
mand. In  the  account  sent  in,  he  charges  himself  as 
factor  only,  claiming  a  commission,  and  not  as  partner 
taking  his  share  of  the  loss  sustained ;  and  the  account 
is  not  suiBcient  unless  an  insimul  computassel  would  lie 
upon  it 

F.  JRobinsan,  for  the  Defendant.  Upon  the  facts 
fonnd  the  PlaintiiTs  are  not  entitled  to  the  judgment  of 
the  Court 

At  common  law  the  writ  of  account  only  lies  in  three 
cases:  1.  against  a  guardian  in  socage;  2.  against  a 
bailiff;  3.  against  a  receiver.  Year^book^  2  H.  4.  pi. 
12.  b.    2ln$t.  379. 

It  has  been  said  that  account  lay  at  common  law 
agamst  a  tenant  in  common.  B,a$L  19.  Bro.  Abr.  58. 
This  is  controverted  in  the  Year-book^  1 1  ff.  4.  79. 
BM.  Abr.  1 18.  e.  Wheeler  v.  Home :  F.  N.  B.  1 18.  J. 
Co.  lit.  200.  b.  172.  a.  And  the  true  principle  of  the 
mle  is,  that  it  will  lie,  provided  the  tenant  in  common 
has  been  constituted  bailiff.    F.  N.  B.W  8. 

It  lies  also,  in  favour  of  trade,  between  merchants. 
Co.  Lit.  172.  a.  F.  N.  jB.  1 17.  D.  This,  however,  is  not 
a  writ  in  that  form.  • 

Nor  is  it  a  writ  under  the  statute  of  Anne^  because, 
io  order  to  an  account  under  the  statute,  the  declaration 
must  shew  that  they  are  tenants  in  common,  and  that 
the  Defendant  has  received  more  than  his  share.  Cam. 
Dig.  Acco.  E.  2.  6. 
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suing  the  other  as  bailiff  of  his  moiety. 

And  in  that  capacity  the  Defendant  has  rendered  a 
HoizBiu  sufficient  account.  It  is  not  alleged  that  the  account  of 
the  sales  is  false,  or  that  the  Defendant  has  miscoo- 
ducted  himself;  and  he  is  not  answerable  for  more  than 
he  receives.  BolL  Abr.  Acco.  O.  20.  21.  Co.  IaL  172. 
Bnyaonlon^s  Rep.  25.  note.  On  the  other  hand,  a  bailiff 
is  entitled  to  his  charges ;  Bro.  Abr,  Acco,  pi.  53.  Lord 
Suffolk  V.  FUyd{a),  Vin.  Abr.  Acco.  H.  Co.  Lit.  m. 
And  he  is  bound  only  to  account  for  loss  arising  from 
his  misconduct:  the  question  is  whether  he  is  justified 
in  what  he  has  done:  Year-book^  41  Ed.  3.  S. b.  BoH 
Abr.  124.  2  Mod.  100.  Co.  Lit.  89.  There  is  no  case 
in  which  he  has  been  held  responsible  for  matters  not 
within  his  own  cognisance;  for  which  reason,  at  com- 
mon law  account  did  not  lie  against  an  eicecutor:  5^* 
Conrni.  163.  Co.  Lit.  90.  b.  Here,  the  Defendant  could 
not  know  whether  he  had  sold  under  the  mannfactaring 
price  or  not.  He  has,  therefore,  rendered  a  just  and 
true  account  in  giving  a  true  narrative  of  what  he  has 
done  with  the  goods :  and  as  to  the  objection  that  the 
account  is  not  sufficient  unless  an  insimul  comptUasset 
would  lie  on  it,  in  Tomkins  v»  JVillshtar  (J)  Gibbs  C.  J. 
says,  '^  The  use  of  the  action  of  account  is,  where 
the  Plaintiff  wants  an  account,  and  cannot  give  evi« 
dence  of  his  right  without  it;  but  if^  by  subtracting 
the  amount  of  six  articles  on  the  one  side  from  the 
amount  of  nine  articles  on  the  other,  the  plaintiff  can 
make  out  that  a  balance  is  due  to  him,  even  of  SOLy  it  is 
impossible  to  say  that  the  action  of  assumpsit  will  not 
lie  for  that  balance."  So,  from  Fere  v.  Smith  (c),  it  ap- 
pears that  the  account  may  be  good  although  an  insimul 

(a)  2  Roll.  Rep.  87.  (c)  2  Lev.  5.    1  VenU  121* 

(6)  5  Taunt.  431. 
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cmpidasset  would  not  lie  on  it.  There,  upon  an  action 
00  a  bond  to  account,  a  plea  of  robbery  and  notice  was 
held  good. 

Lastly,  as  the  contract  arose  in  England^  and  was  to 
be  performed  by  payment  in  England^  the  arbitrator 
ought  not  to  have  allowed  the  West  India  interest  of 
6  per  cent.  In  Harvey  v.  Archbold  {a)  the  money  was 
adyanced  in  Gibraltar :  but  in  Scott  v.  Bevan  (6),  in  an 
action  brought  in  England  to  recover  the  value  of  a 
given  sum,  Jamaica  currency,  upon  a  judgment  obtained 
in  that  island,  it  was  held,  that  the  value  was  that  sum 
in  sterling  money  which  the  currency  would  have  pro- 
duced according  to  the  actual  rate  of  exchange  between 
Jamaica  and  England  at  the  date  of  the  judgment. 

And  there  is  no  decided  case  in  which  a  bailiff  has 
been  h^ld  liable  for  interest:  in  proceeding  under  the 
statute  the  *PlaintifS  must  shew  that  the  bailiff  has  re- 
ceived more  than  he  ought.  WiUes^  208.  Com,  Dig. 
Jcco, 
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W.  H.  Watson  in  reply.  As  to  the  interest,  the  whole 
of  the  business  having  been  transacted  in  the  West  Indies 
the  Defendant  is  liable  to  the  higher  rate:  Harvey  v* 
Archbold.  With  respect  to  the  account,  the  cases  cited 
have  DO  bearing,  for  the  arbiti*ator  has  found  that  the 
Defendant  was  bailiff,  and  in  that  capacity  the  action 
lies  whether  he  were  partner  also,  or  not.  A  bailiff 
may  be  constituted  by  a  mere  delivery  for  sale ;  Fin.  Abr. 
Acco.  E.  2.  pi.  2.  And  a  bailiff  must  render  such  an 
account  of  the  share  of  the  party  for  whom  he  is  bailiff 
as  to  enable  that  party  to  recover  on  it  in  a  court  of 
justice:  Willes^  209.  No  such  account  has  been  ren- 
dered here,  the  amount  of  loss  incurred  by  the  Plaintiff 
being  altc^ther  passed  by. 

Cur.  adv.  vult. 


(c)  SB.S^C,  626. 


(6)  2  B.  4-  AM,  78. 
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TiNDAL  C.  J.  The  first  question  referred  to  as  upon 
the  award  made  in  this  case  is,  whether  the  verdict  shall 
be  entered  upon  all  the  issues  for  the  Plaintiffs,  or 
upon  any,  and  which  of  them,  for  the  Defendant.  The 
second  is,  whether  final  judgment  shall  be  entered  for 
the  Plaintifis  in  respect  of  all,  or  which  of  the  counts  in 
the  declaration,  and  if  so,  for  what  sum  or  sums. 

As  to  the  first  question,  the  only  issues  upon  whidi 
any  doubt  can  arise  as  to  the  party  in  whose  favour  du^ 
verdict  ought  to  be  entered,  are  the  issues  raised  upcMi 
the  fourth  and  fifth  pleas :  on  all  the  other  issues  die 
Plaintifis  are,  upon  the  facts  found  in  the  award,  clearl; 
entided  to  the  verdict.  The  issues  in  question  arise 
upon  traverses  taken  to  the  fourth  and  fifth  pleas,  which 
virtually  involve  the  same  inquiry;  namely,  whedier, 
before  the  action  was  brought,  the  Defendant  did  render 
to  the  Plaintiffs  a  reasonable  account  of  the  goods  and 
merchandises  in  the  first  and  second  counts  mentioned, 
and  of  the  proceeds  and  profits  thereof.  Atid  in  order  to 
determine  in  favour  of  which  of  the  two  parties  this 
issue  ought  to  be  found,  it  will  be  necessary,  in  the  first 
place,  to  ascertain  the  precise  legal  meaning  of  the 
traverse  itself. 

The  plea,  although  in  form  the  traverse  of  an  alle- 
gation in  the  count,  cannot  be  distinguished  in  its  legal 
construction  and  operation  from  the  plea,  well  known 
and  established  in  law  as  a  bar  to  an  action  of  account; 
namely,  "  that  the  Defendant  hath  fully  acco^nted  with 
the  Plaintiff  himself."  It  is  a  good  plea  in  an  action  of 
account,  as  laid  down  in  F.  N.  B,  117.  D.  note  (^, 
that  the  Defendant  has  accounted  before  auditors  as- 
signed by  the  Plaintiff;  or  that  he  has  accounted 
before  to  the  Plaintiff  himself ;  and  the  reason  given  is, 
that  after  such  account  made,  the  action  of  account  is 
gone,  and  the  Plaintiff  may  have  an  action  of  debt  on 
the  arrear  or  balance  of  the  account.  (See  also  Bro,  Abr,^ 
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Aaxnnpfj  pi.  2d.  67.)  And  again,  it  is  laid  down  in  the 
case  of  God/ret^  v.  Samiders  (a),  that  ^^  where  the  party 
15  once  chargeable  or  accountable,  he  cannot  plead  in 
bar,  except  in  case  of  a  release  or  plene  computavifj  but 
must  go  before  auditors :  these  exceptions  are,  because 
a  release  and  having  fully  accounted  are  total  extinctions 
of  the  right  of  action."  From  which  authorities  the  in- 
ference is,  that  unless  the  plea  amounts  to  a  plea  of  plene 
compuUtvit,  inasmuch  as  it  admits  that  the  Defendant  is 
chargeable  and  accountable,  there  must  be  a  judgment 
quod  computet*  The  question  therefore  necessarily 
arises,  What  is  such  an  accounting  with  the  Plaintiff  as 
will  satisfy  this  plea? 

And  we  think  the  accounting  which  is  necessary  to 
satisfy  this  allegation  may  be  inferred  from  the  passage 
in  Fiizberbert  already  cited,  and  the  authorities  there 
referred  to  from  the  Year-books  (viz.  7  H.  4.  14?.,  and 
S4  H.  6.  4S.),  to  be  the  renderitig  an  account  to  the  satis- 
factim  (^  the  Plaintiffs  or  an  account  which  shews  an 
agreed  balance  between  the  Plaintiff  and  the  Defendant ; 
for  nothing  short  of  this  would  be  sufficient  to  alter  the 
nature  of  the  demand,  and  to  give  the  Plaintiff  an  action 
of  debt  for  the  arrears  or  balance.  And,  again,  in  the 
case  in  the  Year-books  last  referred  to,  where  the  plea  was 
that  the  defendant,  ^^  after  the  receipt  of  the  monies,  and 
before  the  writ  purchased)  himself  accounted  together 
with  the  plaintiff,  of  the  same  monies ;"  and  it  was  ob- 
jected that  the  plea  was  bad,  because  a  man  cannot  be 
judge  in  his  own  cause ;  the  answer  given  was,  "  that 
by  mutual  consent  he  may."  And,  indeed,  it  is  obvious, 
that  if  the  mere  fact  of  rendering  a  true  account  to  the 
Plamtiff,  though  not  agreed  to  by  him,  were  sufficient 
to  bar  the  action,  a  Defendant,  by  pleading  plene  com^ 
V^ttaoity  might  always  defeat  the  object  of  the  action  of 


1839. 
Baxtbb 

HOZIBB. 


(a)  3  WU8.  113. 


soo 


HILARY   r£RM, 


1839. 
Baxter 

V. 

Hosier. 


account,  which  is  to  obtain  an  investigation  before 
auditors,  and  might  insist  that  the  truth  of  the  whole 
account  rendered  was  a  question  to  be  decided  before 
the  jury  at  Nisi  Prius. 

And  still  funher,  as  the  plea  of  accounting  before  the 
Plaintiff  himself  is  just  upon  the  same  fooUng  as  an 
accounting  before  auditors  appointed  by  the  Plaintiff, 
and  it  is  clear  that  the  Defendant  in  the  latter  case  mast 
account  to  their  satisfaction,  we  hold  ourselves  war- 
ranted  in  saying,  that  the  plea  put  in  by  the  Defendant 
on  this  occasion,  that  he  has  rendered  to  the  Plaintiff  a 
reasonable  account,  is  not  made  out  in  his  favour,  unless 
he  can  shew  that  the  account  so  rendered  was  one  of 
that  description,  that  the  result  was  a  balance  ascertained 
and  agreed  upon  between  the  parties.  Now,  upon  the 
evidence  before  the  arbitrator,  it  is  manifest  that  the 
account  rendered  by  the  Defendant  was  not  an  account 
to  which  the  Plaintifis  ever  agreed:  but,  on  the  con- 
trary, that  whilst  the  Defendant  rendered  an  account  in 
which  he  charged  himself  as  factor  for  the  whole,  the 
Plaintiffs  insisted  that  he  ought  to  render  an  account  in 
which  he  should  be  chargeable  as  a  factor  for  one 
moiety  only,  and  as  owner  of  the  other,  and  thereby 
make  himself  liable  to  a  moiety  of  the  losses  arising  from 
the  sale  of  the  whole.  It  appears  therefore  to  us,  that 
the  issue  upon  the  fourth  and  fifth  pleas  must  be  found 
for  the  Plaintiffs,  and  that  they  are  entitled  to  judgment 
against  the  Defendant,  *^  qubd  computet  *'  generally,  upon 
the  whole  declaration. 

The  remaining  question  referred  to  us  is,  upon  what 
counts  in  the  declaration  the  Plaintiffs  are  entitled  to 
final  judgment,  and  for  what  sum.  And  upon  this 
latter  question  we  think,  that  although  difficulties  might 
have  arisen  as  to  the  mode  of  taking  the  account,  re- 
sulting from  the  form  of  the  declaration,  and  the  cha- 
racter in  which  the  Defendant  stands  charged  thereby, 
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in  case  the  account  had  been  taken  before  auditors 
assigned  by  the  Court,  under  the  judgment  quod  com- 
puieij  yet  under  the  power  given  to  the  arbitrator  by 
consent  of  the  parties,  such  difficulties  are  removed; 
and  that  it  was  intended  by  the  order  of  Ck>urt,  and  the 
consent  of  the  parties,  that  when  the  arbitrator,  after 
hearing  the  evidence,  decided  that  the  Defendant  should 
account,  he,  the  arbitrator,  should  take  the  account  be- 
tween the  parties  as  it  really  stood,  and  ought  to  be  taken 
between  them,  with  reference  to  their  real  and  true 
relation  to  each  other ;  in  short,  that  he  was  to  sit  as  an 
arbitrator,  to  whom  all  matters  in  difference  between 
the  parties  were  refi^rred,  and  not  simply  as  an  auditor, 
assigned  under  the  common  law  judgment,  quod  com-' 
puUtj  notwithstanding  the  judgment  was  ultimately  to 
be  entered  up  in  the  action.  And  in  this  view  we  think 
the  account  has  been  rightly  taken  by  the  arbitrator, 
and  that  the  judgment  should  be  entered  upon  the  first 
and  second  counts  which  were  traversed,  for  the  ag- 
gregate sums  found  by  him  to  be  due  thereon  for  prin- 
cipal and  interest  at  6  per  cent. ;  and  upon  the  fourth 
and  filth  counts,  on  which  judgment  went  by  default, 
for  the  aggregate  of  the  principal  sum  and  interest  at 
the  rate  above  mentioned,  as  stated  by  the  arbitrator% 
And  we  give  judgment  accordingly. 
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«^«»-  SJ.  Fector  r.  Beacon. 

1.  The  sut,  T  jj  Michaelmas  term, 

for  entering '  Thesiger  obtained   a   rule   nisi  under  the  statute 

up  judgment  9  G.  4.  c.  22.  5.  63.,  to  sign  and  enter  up  final  judg- 

tifi^teofUi'e  ™^"'  against  the  Defendant  for  620/.  155.  lOA,  upon 

Speaker  of  affidavits, 

Ae  House  of  ^hat  the  Speaker  of  the   House  of  Commons  had 

Commons,  ^*  1  1                                ,       . 

to  be  con*  ""ly   signed    the   following  certificate  :  —  "  Whereas 

Btrued  libe-  John  Rickman  Esq.,  clerk  assistant  of  the    House  of 
certificate  is  a  Commons,  and  James  William  Farrer  Esq.,  one  of  the 

yrimd  facie  Masters  of  the  High  Court  of  Chancery,  who  were  duly 

case  for  the  authorised  and  directed  by  me  in  pursuance  of  an  act 

party  who  ,               ,                  "^                *^. 

appears  on  passed  in  the  ninth  year  of  the  reign  of  his  Majes^ 

the  face  of  it  King  George  the  Fourth,  intituled  <  An  act  to  consoU- 

to  costs  •  and  ^^^^  ^^^  amend  the  law  relating  to  the  trial  of  contro- 

theoniMlies  verted  elections  or  petitions  of  members  to  serve  in 

on  Uie  De-  parliament,'  to  examine   and  tax  the  costs,   and  the 

fendant,  if  he  '^                ^            ,                      ,         ^          ^              . 

resist  pay-  expenses  incurred  by  John  Minet  Fector  Esq.,  sitting 

ment,tomake  member  for  the  borough  of  Maidstone,  have  reported 

Plaintiff  is  ^^  ™®  ^^^  amount  thereof,  I   do  hereby  certify,  that 

not  entitled,  the   costs   and   expenses   allowed   in   the   said   report 

2.  The  cer-  amount  to  the  sum  of  620/.  155.  lOd. ;  and  that  George 
tificate  IS  con- 

elusive  as  to  Beacon,  George  Powell,   William  Lucking  Wright,  Wil- 

ihe  amount  of  Ham  Jvry^  Walter  Harris,  and  William  Richard  Braan, 

costs  specified  «               %    •         ^.  .                 1  •  •          c             ^        1 

in  it.  ^^^  signed  the  petition,  complaining  of  an  undue  elec- 

3.  The  tion  and  return  for  the  said  borough,  declared  by  the 
action  on  the  gdect  committee  appointed  to  try  the  merits  of  the  said 
may  be  petition,  to  be  frivolous  and  vexatious,  are  liable  to  pay 
brought  the  same : 

on^o^Mveral  "  ^^^^"  ""^^'^  "^  ^^^^  *^^  ^*  ^^^  °^  August  1838. 

persons  "  e7.  Abercromby,  Speaker :  ** 

named  in  it  That  the  Plaintiff  by  deed  poll  had  appointed  Mr. 
as  liable. 
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Richard  Hart  his  attorney  to  demand  and  receive  the 
¥\}m  mentioned  in  the  certificate  from  the  persons  named 
therein,  and  each  of  them : 

That  Hart  served  the  defendant  with  a  copy  of  the 
certificate  and  deed  poll,  shewed  him  the  originals,  and 
demanded  payment  of  the  620/.  155.  lOd. ;  but  that  it 
was  never  paid  by  the  Defendant  or  any  other  person 
liable : 

That  in  September  1838}  a  writ  of  summons  in  an 
action  of  debt  for  620/.  155.  10c/.  was  sued  out  against 
the  Defendant,  and  personally  served  upon  him,  in- 
dorsed with  the  name  and  place  of  abode  of  Hart  as 
such  attorney  as  aforesaid : 

That  in  October^  the  Defendant  not  having  appeared, 
nn  appearance  was  entered  for  him  by  Bower  and  Back, 
Harfs  agents,  and  soon  afterwards  notice  was  given  by 
Mr*  James  Ccppock  that  he  was  the  Defendant's  attorney, 
and  would  receive  a  declaration. 

That  in  November  a  copy  of  the  declaration  was 
delivered  to  Coppock,  and  another  copy  was  filed  at  the 
Master's  office;  which  declaration  was  as  follows:  — 
"  Kent,  to  wit,  John  Minet  Fector  Esq.,  the  Plaintiff*  in 
this  suit,  by  Richard  Hart  his  attorney,  complains  of 
George  Beacon,  the  Defendant  in  this  suit,  who  has  been 
summoned  to  answer  the  said  Plaintiff  in  an  action 
of  debt ;  and  the  said  Plaintiff  demands  the  sum  of 
620/.  155.  10c/.,  which  the  said  Defendant  owes  to  and 
unjustly  detains  from  him :  for  that  whereas  the  said 
Defendant  heretofore,  to  wit,  on  the  1 8th  of  September 
1838,  was  indebted  to  the  said  Plaintiff  in  the  sum 
of  620/.  155.  10c/.,  by  virtue  of  a  statute  made  and  passed 
in  the  9th  year  of  the  reign  of  King  George  the  Fourth, 
to  consolidate  and  amend  the  laws  relating  to  the  trial 
of  controverted  elections,  or  returns  of  members  to 
%rve  in  parliament ;  whereby,  and  by  force  of  the  said 
(statute,  an  action  hath  accrued  to  the  said  Plaintiff  to 
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demand  and  have  of  and  from  the  said  Defendant  the 
said  sum  of  620/.  155.  10^.,  being  the  said  sum  above 
demanded ;  yet  the  said  Defendant,  although  often  re- 
quested so  to  do,  hath  not  yet  paid  the  said  sum  above 
demanded,  or  any  part  thereof,  to  the  said  Plaintiff,  but 
so  to  do  hath  hitherto  wholly  refused,  and  still  refases, 
to  the  damage  of  the  said  Plaintiff  of  50/.,  and  therefore 
he  brings  his  suit,"  &c. 

That  the  day  after  the  declaration  was  filed  the  De- 
fendant was  served  with  notice  thereof,  and  with  a  copy 
of  the  particulars  of  the  Plaintiff's  demand. 

Copies  of  all  the  documents  were  annexed  to  the  affi- 
davits, and  the  Plaintiff's  signature  to  the  power  of 
attorney  was  duly  verified. 


Wilde  Seijt.  and  Cockbum  shewed  cause,  upon  an 
affidavit  by  Mr.  Coppockj  which  stated, 

That  having  undertaken  in  the  absence  of  Mr. 
NortkousCf  parliamentary  agent,  to  attend  to  the  taxation 
of  the  costs  referred  to  in  the  following  notice, — *^  Maid- 
stone borough ;  We,  the  examiners  appointed  to  tax  the 
costs  and  expenses  of  Mr.  Hart  in  the  matter  of  the  above 
election,  have  appointed  Thursday,  the  2d  day  of  Ai^usiy 
at  four  o'clock  in  the  afternoon,  in  one  of  the  committee 
rooms  of  the  House  of  Commons ;  J.  W.  Farrer;  W.  G. 
Bcse,  clerk  to  the  taxation ;  House  of  Commons,  Jtdy 
SOth,  1838 ; "  —  he  went  first  to  the  office  of  Mr.  Eoscj 
clerk  to  the  recognisances  on  election  petitions,  and  derk 
to  the  taxation  of  costs,  at  the  offices  of  the  House  of 
Commons  in  Parliament  Street,  and  there  inspected  the 
original  application  for  taxation  previous  to  the  ap- 
pointment to  tax,  in  order  to  ascertain  if  the  proceed- 
ings were  regular  and  according  to  the  statute. 

That  the  original  application  upon  which  the  reference 
was  made  by  the  Speaker,  and  upon  which  such  appoint- 
ment to  tax  had  proceeded,  was  as  follows :  —  *^  Sir,  in 
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pursuance  of  the  act  9  G.  4.  c.  22.,  we  are  directed  to 
transmit  to  you  a  copy  of  Mr.  Harfs  account  against 
the  petitioners  in  the  Maidstone  election,  and  to  request 
yon  to  have  the  same  taxed  in  the  usual  way.  We  are, 
Sir,  your  obedient  humble  servants.  Bower  and  Back, 
46.  Chancery  Lane,  27th  July  1838.  To  The  Right 
Honourable  the  Speaker  of  the  House  of  Commons." 

That,  annexed  to  the  application  above  set  forth,  was 
an  appointment  signed  by  the  Speaker  of  the  House  of 
Commons,  as  follows :  —  "By  virtue  of  the  powers 
given  to  the  Speaker  of  the  House  of  Commons,  by  an 
act  passed  in  the  ninth  year  of  the  reign  of  his  Majesty 
King  George  the  Fourth,  I  do  hereby  nominate  and 
appoint  John  Bickmanj  Esq.,  clerk  assistant  to  the  House 
of  Commons,  and  James  W.  Farrer,  Esq.,  one  of  the 
Masters  of  the  High  Court  of  Chancery,  to  examuie 
and  tax  the  costs  and  expenses  mentioned  in  the  re- 
quisition hereunto  annexed ;  and  the  said  J.  Bickman 
and  J.  W.  Farrer  are  to  report  to  me  the  amount 
thereof^  together  with  the  name  of  the  party  liable  to 
pay  the  same.  Given  under  my  hand  this  30th  of  Jii/y 
1838.    «7.  Abercromby,  Speaker." 

That  the  requisition  so  referred  to  in  the  said  nomi- 
nation and  appointment  of  the  said  examiners,  was  the 
requisition  signed  Bamer  and  Back^  above  set  forth. 

That  deponent  also  inspected  the  original  document 
signed  by  the  said  J.  Bickman  and  J.  W.  Farrer,  a  copy 
of  which  had  been  served  on  the  clerk  of  Mr.  Northouse 
at  the  office  of  the  latter,  by  which  the  taxation  had 
been  fixed  for  the  2d  of  August,  which  document  was 
as  follows:  —  ^^  Maidstone  Borough.  We,  the  ex- 
aminers appointed  to  tax  the  costs  and  expenses  of 
Mr.  Hart  in  the  matter  of  the  above  election,  have 
appointed  Thursday  the  2d  of  August  at  four  o'clock  in 
the  afternoon,  in  one  of  the  committee  rooms  of  the 
House  of  Conunons,  for  such  taxation.     J.  Bickman, 
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J.  W.  Farrer  ;  W.  G.  Uose^  clerk  to  the  taxation.  House 
of  Commons,  Jidy  SOth,  1838*" 

That  on  the  2d  August  deponent  attended  at  the 
place  appointed  for  the  taxation  of  the  said  costs  and 
expenses  of  Mr.  Hart ;  at  which    taxation  the  said 
J.  Rkkman  and  J.  Wi  Farrer  presided,  and  W.  G.  BaCi 
clerk  to  the  taxation,  attended  with  all  the  documents 
and  papers  referred  to  in  this  affidavit;  and  the  sud 
W.  G.  Rose  did  in  the  presence  of  the  examiners,  and 
as  preliminary  to  the  said  taxation,  read  the  requisition 
of  Messrs.  Bauoer  and  Back  above  set  forth,  to  tax  the 
costs  and  expenses  of  Mr.  Hartj  and  the  nomination  and 
appoiqtment  by  the  Speaker  of  the  House  of  Commons,  of 
J.  Rickman  and  «/.  W.  Farrer  to  tax  the  costs  mentionol 
in  the  requisition  annexed  to  the  nomination  and  ap- 
pointment as  above  set  forth:  and  deponent  then  ob- 
jected to  the  power  of  the  said  examiners  to  tax  the 
said  costs,  and  protested  against  their  proceeding  with 
the  taxation ;  but  that  the  said  examiners  nevertheless 
proceeded  to  tax  and  did  tax  the  same. 

That  the  costs  so  taxed  by  the  examiners  oootaioed 
separate  and  distinct  costs  and  charges  for  the  opposi- 
tion of  two  several  and  distinct  parties ;  and  diat  one 
part  of  the  bill  contained  the  costs  purporting  to  be 
incurred  in  and  about  the  preparing  and  presenting 
and  prosecuting  a  petition  from  and  on  behalf  of  an 
elector,  whose  name  is  not  mentioned  in  the  said  bill* 
and  consequent  upon  the  same ;  which  costs  were  not 
costs  or  expenses  incurred  by,  and  were  not  and  did 
not  by  the  said  bill  purport  to  be  incurred  by  the  said 
J.  M»  Fedor. 

That  after  the  taxation  of  the  said  costs  the  examiners 
returned  to  the  Speaker  a  report,  which  was  shewn  to 
deponent  by  the  proper  officer  at  the  House  of  Com- 
mons ;  and  which  report,  signed  by  the  examiners,  was 
as  follows :  —  "  Maidstone  election.     In  pursuance  of 
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the  within  mentioned  order  of  the  Right  Honourable  the 
Speaker  of  the  House  of  Commons,  dated  the  80th  day 
ofi/u^last,  and  herewith  returned,  We,  the  examiners 
thereby  appointed,  do  certify  that  in  obedience  thereto, 
we  have  examined  and  taxed  the  costs  and  expenses 
mentioned  in  the  said  order ;  and  we  do  hereby  report 
to  the  Right  Honourable  the  Speaker  of  the  House  of 
Comaxms  that  the  costs  and  expenses  allowed  by  i}s  on 
such  taxation  amount  to  the  sum  of  620A  155. 10^, ;  and 
we  do  fqrther  report  that  George  Beacon^  George  Pcfwell^ 
William  Lucking  Wright^  William  Jun/t  Walter  Harris, 
and  William  Richard  Brown,  who  signed  the  petition 
ftom  the  borough  of  Maidstone,  found  by  the  select 
committee  to  be  frivolous  and  vexatious,  are  to  pay  the 
same.  Given  under  our  hands  the  2d  day  of  August 
1838.  John  Bickmany  J.  W.  Farrer.'' 

Ilut  the  costs  mentioned  and  allowed  by  the  ex- 
am'mers  in  the  last  mentioned  report  or  document  were 
composed  of  and  comprised  costs  and  expenses  incurred 
by  two  separate  and  distinct  parties  before  the  commit* 
tee;  and  that  the  said  report  included  and  contained 
sQch  separate  costs  in  one  general  aggregate  sum,  without 
distinguishing  the  respective  costs  and  expenses  in- 
curred by  each  of  the  said  distinct  and  separate  parties* 

Hat  deponent  searched  the  minutes  of  the  proceed- 
ings of  the  select  committee  of  the  House  of  Ck>mmons 
upon  the  said  Maidstone  election  petition ;  and  that  the 
following  was  the  entry  thereon,  so  far  as  the  same  re- 
l^d  to  the  attendance  of  parties,  agents,  or  counsel :  — * 
^^Mercurii  18^  die  Julii  1888. — Names  called  over;  all 
present.  Petition  of  George  Beacon  and  others,  electors, 
read ;  agent,  Mr.  Northouse ;  counsel,  Mr.  Hill,  Mr. 
Cockbum,  Mr.  Palmer :  for  sitting  members,  and  Joseph 
S^nstead  and  others,  admitted  parties  to  defend  the 
i^rn,  agents,  Dyson  and  Hall ;  counsel,  Mr.  Austin, 
^Ir-  Talbot :  adjourned  till  to-morrow  at  eleven  o'clock, 
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Jaois  1 9^  die  Jtdii  1 838. — Names  called  over :  all  present 
Mr.  Thesiger  appeared  as  counsel  for  the  sitting  mem- 
ber, in  addition  to  the  counsel  who  appeared  yesterday." 

That  there  were  not  any  persons  named  as  agents 
upon  the  minutes  of  the  committee,  other  than  the  said  . 
Mr.  Northouse  aud  Messrs.  Dyson  and  HaU. 

That  deponent  searched  the  book  kept  at  the  office  of 
the  House  of  Commons  from  its  first  commencement  on 
the  13th  o{  March  1837  to  the  present  time  ;  that  the 
name  of  Richard  Hart  did  not  appear  therein ;  and  that 
Richard  Hart  was  not  qualified  to  act  as  a  parlia- 
mentary agent  upon  any  petition  before  the  House  of 
Commons,  according  to  the  rules  issued  by  the  Speaker, 
in  pursuance  of  resolutions  of  the  House  of  Com- 
mons. 

That  since  the  issuing  of  the  certificate  of  the  Speaker 
of  the  House  of  Commons,  deponent  enquired  of  the 
said  J.  W.  Farrer^  one  of  the  examiners,  as  to  any  costs 
taxed  by  him  jointly  with  J,  Rickman,  in  the  matter  of 
the  Maidstone  election  petition ;  and  the  said  J.  IV.  Far- 
rer  informed  deponent,  on  the  19th  of  November  instant, 
—  which  information  deponent  believed  to  be  true,  — 
that  the  only  costs  taxed  by  him  in  the  matter  of  the 
Maidstone  election  petition  were  those  taxed  in  pursu- 
ance of  the  order  and  nomination  of  the  Speaker  of  the 
House  of  Commons,  above  set  forth ;  and  that  the  only 
report  signed  by  him  was  the  report  above  set  forth. 

That  Joseph  Betistead  was,  upon  petition,  admitted  as 
a  party  to  defend  the  return  of  Mr.  Fector ;  and  that 
separate  actions  had  been  brought  against,  arid  declar- 
ations delivered  to,  Pawellj  Wright^  Jttry^  Harris^  and 
Brown,  for  the  same  620/.  155.  lOd,  mentioned  in  the 
Speaker's  certificate. 


Upon  these  affidavits  it  was  objected,  first,  that  judg- 
ment could  not  be  entered  up  for  the  Plaintifi^,  his  costs 
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not  baviog  been  ascertained  in  the  manner  prescribed 
by  9  G.  4.  c.  22.  s.  60.,  which  enacts  "  that  the  costs 
and  expenses  of  prosecuting  or  opposing  any  petition 
presented  under  the  provisions  of  thb  act,  and  the  costs, 
expenses,  and  fees  which  shall  be  due  and  payable  to 
any  witness  summoned  to  attend  before  such  committee, 
or  to  any  clerk  or  officer  of  the  House  of  Commons,  upon 
the  trial  of  any  such  petition,  shall  be  ascertained  in 
manner  following,  (that  is  to  say,}  that  on  application 
made  to  the  Speaker  of  the  House  of  Commons,  within 
three  months  after  the  determination  of  the  merits  of  such 
petition,  by  any  such  petitioner ^  party ^  witness^  or  officer 
as  before  mentioned,  for  ascertaining  such  costs,  ex- 
penses, or  fees,  the  Speaker  shall  direct  the  same  to  be 
taxed  by  two  persons,  of  whom  the  clerk  or  one  of  the 
clerks  assistant  of  the  House  shall  always  be  one ;  and 
one  of  the  following  officers,  not  being  a  member  of  the 
House,  shall  be  the  other;  (that  is  to  say,}  Masters  in 
the  High  Coart  of  Chancery,  clerks  in  the  Court  of 
King's  Bench,  prothonotaries  in  the  Court  of  Common 
Pleas,  and  clerks  in  the  Court  of  Exchequer;  and  the 
persons  so  authorised  and  directed  to  tax  such  costs, 
expenses,  and  fees  shall,  and  they  are  hereby  required, 
to  examine  the  same,  and  to  report  the  amount  thereof^ 
together  with  the  name  of  the  party  liable  to  pay  the 
same,  to  the  Speaker  of  the  said  House,  who  shall, 
opon  application  made  to  him,  deliver  to  the  party  or 
parties  a  certificate  signed  by  himself,  expressing  the 
amount  of  the  costs,  expenses,  and  fees  allowed  in  such 
report,  together  with  the  name  of  the  party  liable  to  pay 
the  same ;  and  the  persons  so  appointed  to  tax  such 
costs,  expenses,  and  fees,  and  report  the  amount  thereof, 
^  hereby  authorised  to  demand  and  receive  for  such 
taxation  such  fees  as  shall  be  from  time  to  time  fixed 
by  any  resolution  of  the  House ;  and  such  certificate  so 
signed  by  the  Speaker  shall  be  conclusive  evidence  of 
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the  amount  of  such  demands  in  all  cases  and  for  all 
purposes  whatsoever." 

That  statute  gave  the  Speaker  a  new  jurisdiction  an« 
known  to  the  common  law ;  and  the  Courti  thertibre, 
as  in  the  case  of  summary  convictions,  would  see  that 
the  statutory  authority  was  strictly  and  accurately  pur- 
sued. Beg.  v»  WhistUt^  (a),  Bex  v.  Chandler  (6),  3  Haw- 
kins^ n.  Cr.  c.  25.  s.  1S»|  Bex  v.  Jukes  (c)^  Rex  t. 
Green  {d)^  Bex  v: Little  (e),  Btan*s  Just.  Cknmction,  699^ 
Palet^  an  Convictions* 

Herei  the  application  to  the  Speaker,  required  bj 
sect  60.,  to  be  made  by  the  petitiotier,  party,  witness, 
or  officer  concerned^  had  been  made^  not  by  the 
Plaintiff  who  was  a  party  to  the  proceedings  before 
the  committee,  but  by  Back  and  Bower  on  the  part 
of  Harti  who  was  neither  petitioner,  party,  witness, 
nor  officer,  nor  even  an  agent  authorised  to  appear  be- 
fore the  committee ;  so  that  it  nowhere  appeared  how 
the  Plaintiff  was  entitled  to  the  costs  which  had  been 
applied  for  by  Hart%  In  Bex  v.  Daman  {g)  it  was  held, 
that  where  a  penalty  is  given  to  a  particular  party  —  as 
to  the  owner  of  a  fishery  —  the  information  must  be  laid 
by  the  party  himself,  or  by  some  one  who  lays  it  ex- 
pressly at  the  instance  of  the  party  interested.  In 
Banson  v.  Dundas  (A),  the  application  was  made  by  the 
petitioner  propria  nomine.  Even  if  it  could  be  assumed, 
in  the  absence  of  all  evidence,  that  Hart  was  an  agent 
for  the  Plaintiff,  still  the  application  was  inoperative; 
for  it  was  made  by  Bower  and  Backj  deputed  by  f/aW, 
who,  if  an  agent,  had  no  power  to  depute.  Delegatus 
nan  potest  delegare* 

Secondly,   the  certificate  was  invalid,   because  the 
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620L  ISs.  lOd.  included  the  costs  of  Benstead^  a  separate 
party  who  appeared  to  defend  the  return,  and  against 
whom  there  should  have  been  a  separate  certificate. 
In  Strachey  v.  Ttarley  (a),  where  two  petitions  against  the 
same  return  were  reported  frivolous  and  vexatious,  and 
the  Speaker  certified  a  joint  taxation  of  costs  against 
both  petitioners,  the  Court  of  King's  Bench  thought 
that  such  joint  taxation  was  not  warranted  by  the  statute 
28  6. 8.  c.  52.,  and  the  Plainti£P  was  nonsuited.  And 
great  injustice  might  be  done  if  the  law  were  otherwise ; 
for  one  petitioner  might  proceed  on  a  ground  that 
would  occasion  no  expense,— -as  that  the  member  was 
under  age,  —  while  another  might  petition  on  a  ground 
which  might  occupy  a  committee  many  weeks,— as 
bribery, — and  occasion  nine  tenths  of  the  whole  ex- 
pense. For  aught  that  appeared  to  the  contrary,  Ben^ 
iUais  expenses  here,  might  form  that  proportion  of  the 
entire  amount* 

Thirdly,  according  to  sect.  63.  of  9  G.  4.  c.  22.,  the 
Speaker's  certificate  is  to  have  the  same  effect  as  a 
warrant  of  attorney  to  confess  judgment:  if  so,  this 
action  should  have  been  brought  against  all  the  pe- 
titionen  jointly;  for  t  warrant  of  attorney  given  by 
seTeral  persons  does  not  operate  as  an  authority  to  sign 
judgment  against  any  number  less  than  the  whole ;  even 
though  some  may  have  died  sin<^  executing  the  warrant ; 
Bam  Vi  Alderson  (6),  Gee  v.  Lane,  (c)  Under  sect  63. 
the  demand  may  be  made  on  one  or  more  of  the  parties 
reported  to  be  liable ;  but  though  the  demand  may  be 
so  made,  the  action  must  be  against  all.  In  Gurney  v. 
Gordon  (d)  there  was  a  separate  report  against  the  pe- 
titbner,  and  upon  that  report  he  was  the  only  person 
liable^ 
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Thesiger  and  ChanneU,  in  support  of  the  rule. 

The  principle  acted  on  by  the  Court  in  cases  of  sta- 
tutory jurisdiction  and  summary  convictions,  does  not 
apply  here :  for  the  Plaintiff  proceeds  on  the  report  of 
a  committee  of  the  House  of  Commons ;  and  the  statute 
which  authorises  the  Speaker  to  certify  the  amount  of 
costs,  is  in  ease  of  the  Defendant,  and  ought  to  be  con- 
strued liberally. 

The  statute,  however,  is  directory  only  as  to  the 
person  by  whom  the  application  to  the  Speaker  is  to  be 
made  :  and  all  the  requisites  essential  to  entitle  the  Plain- 
tiff to  costs  appear  in  this  case :  it  appears  that  he  was 
returned  for  Maidstone ;  that  his  return  was  petitioned 
against ;  that  the  petition  was  found  to  be  frivolous  and 
vexatious ;  that  the  costs  were  taxed,  and  the  Defendant 
ordered  to  pay  them.  It  is  immaterial  whether  the 
application  to  the  Speaker  to  tax  the  costs  was  made 
by  the  Plaintiff,  by  his  agent,  or  by  an  ordinary  mes- 
senger. • 

At  all  events,  should  the  Court  deem  it  material 
that  the  Plaintiff  should  shew  an  application  by  himself 
or  his  agent,  that  fact  may  be  collected  from  the  a£S- 
davit  put  in  on  behalf  of  the  Defendant.  That  affidavit 
is  so  craftily  framed,  that  its  silence  upon  information 
with  which  the  deponent  might  have  furnished  the 
Court  affords  a  strong  presumption  that  the  requbite 
application  was  made.  From  the  deponent's  having 
omitted  to  annex  the  account  referred  to  in  the  letter  of 
Bower  and  Back,  or  to  state  what  was  the  precise  ob- 
jection he  took  before  the  examiners,  it  may  be  inferred 
that  that  account  would  have  sufficiently  connected 
Hart  with  the  Plaintiff:  and  it  was  the  Defendant'^ 
duty  to  annex  that  account,  to  which  it  is  plain  be  had 
access ;  for  the  Plaintiff  having  established  2l  prima  fade 
case  by  the  production  of  the  Speaker's  certificate,  it 
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was  for  the  Defendant  to  establish  his  objection  by  the 
fullest  information  he  could  lay  before  the  Court 

Secondly,  with  respect  to  Benstead's  expenses,  the 
Speaker's  certificate  is  conclusive  as  to  the  amount: 
Hanson  v.  Dundas  :  but  they  might  properly  be  in- 
cluded, for  it  is  manifest  that  Benstead  and  the  Plaintiff, 
in  defending  the  Plaintiff's  return,  were  embarked  in 
one  and  the  same  cause.  Strachey  v.  Turley  is  distin- 
guishable, as  being  the  case,  not  of  a  party  petitioned 
against,  for  whom  and  his  supporters  there  can  be  but 
one  course  of  proceeding,  but  of  two  petitioners,  who 
might  have  proceeded  on  grounds  wholly  different. 

Lastly,  it  is  clear  from  Gurnej/  v.  Gordon  that  an 
action  lies  on  the  certificate  against  one  of  several  pe- 
titioners ;  and  unless  the  Defendant  can  make  it  appear 
that  the  Plaintiff  has  actually  recovered  against  another, 
he  is  entitled  to  proceed  with  the  present  action. 

Cur.  adv.  vult. 
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TiNDAL  C.  J.  Upon  shewing  cause  against  the  rule 
granted  in  this  case,  for  signing  and  entering  up  final 
judgment  for  the  sum  specified  on  the  certificate  of  the 
Speaker  of  the  House  of  Commons,  in  pursuance  of  the 
Stat  9  G.  d*.  c.  22.,  three  objections  have  been  urged  on 
the  part  of  the  Defendant  against  the  Plaintiff's  right  to 
recover  his  costs :  first,  that  upon  the  facts  brought  before 
the  Court  by  the  affidavits,  the  Speaker  had  no  jurisdic- 
tion to  grant  his  certificate ;  secondly,  that  the  certificate 
includes  the  costs  of  another  petitioner  besides  those  of 
the  Plaintiff;  and  lastly,  that  the  action  should  have 
been  a  joint  action  against  all  the  petitioners,  not  a 
several  action  against  each. 

With  respect  to  the  objection  lastly  taken,  w^  think 
it  might  have  been  entitled  to  much  consideration,  if  the 
Plaintiff  had  already  entered  up  his  judgment  in  another 
action  against  any  one  of  the  parties  made  liable  to  the 
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costs ;  for  that  would  have  raised  tlie  questioDi  whether 
more  than  one  action  can  be  maintained  under  the 
statute,  where  several  parties  are  made  liable  to  the 
costs ;  but  as  no  application  has  yet  been  made  by  the 
Plaintiff  in  any  other  Action,  and  it  does  not  appear  that 
any  other  will  be  made,  the  only  question  at  present 
before  us  is,  whether  a  several  action  is  maintabable 
against  one  of  such  parties  only.  And  we  think  that, 
under  the  construction  of  the  sixty«third  section,  it  is  at 
all  events  in  the  election  of  the  party  who  is  entitled  to 
his  costs  under  the  Speaker's  certificate,  to  demand  them 
of  any  one  of  the  persons  made  liable  by  the  certificate, 
and  to  bring  his  action  against  such  one  alone. 

In  support  of  the  two  former  objections,  it  has  been 
urged  in  the  first  place  on  the  part  of  the  Defendant, 
that  the  several  clauses  of  the  statute  which  give  au- 
thority to  the  Speaker  to  ascertain  and  certify  the  costs, 
are  to  be  considered  as,  and  to  receive  the  same  strict 
construction  with,  clauses  in  an  act  of  parliament  which 
impose  a  penalty,  so  that  no  intendment  is  to  be  made 
in  favour  of  the  Speaker's  jurisdiction ;  but,  on  the  con- 
trary, such  jurisdiction  must  appear  expressly  and  with 
entire  certainty  upon  the  face  of  the  proceedings  them- 
selves. But  we  cannot  consider  the  authority  given  by 
this  statute  to  the  Speaker  as  having  any  connection 
with,  or  bearing  any  analogy  to,  a  penal  enaotment 
Even  admitting  that  the  clauses  which  give  to  the  com- 
mittee'appointed  to  consider  the  merits  of  a  petition,  the 
power  of  reporting  that  such  petition,  or  the  opposition 
thereto,  is  frivolous  and  vexatious ;  and  which  impose  as 
the  consequence  of  such  report  the  payment  of  the  full 
costs  and  expenses  of  the  adverse  party  by  the  persons 
against  whom  such  report  is  made,  are  to  be  considered 
as  in  the  nature  of  penal  enactments, — still  the  authority 
given  to  the  Speaker  is  of  a  nature  widely  different;  it 
is  created  not  for  the  purpose  of  imposing  costs,  but  of 
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awertaitiifig  their  amount  by  taatation  of  certain  officers 
therein  mentioned ;  and  the  clauses  relating  to  it  have 
no  other  object  or  eflTect  than  to  moderate  and  diminish 
the  amount  of  the  costs  already  incurred^  or  at  all  events 
to  ascertain  their  just  measure.  They  are  in  fact  clauses 
beneficial  to  and  not  in  prejudice  of  the  party  against 
whom  the  penalty  of  costs  has  been  awarded  under  the 
ststnte:  and  ought  therefore,  as  it  appears  to  us,  to  re- 
ceive a  favourable  construction  in  themselves ;  and  that 
eveiy  ftir  intendment  is  to  be  made  from  the  facts  dis- 
closed by  the  affidavits,  in  support  of  the  jurisdiction 
under  which  the  Speaker  acts* 

Now  the  first  objection  is,  that  the  name  of  Mr.  Fector^ 
the  petitioner,  no  where  appears  upon  the  face  of  any  do- 
CDinent  brought  before  the  Cogrt,  until  it  occurs  for  the 
first  time  in  the  Speaker's  certificate ;  but  that  in  the 
original  application  to  the  Speaker,  a  copy  '^  of  Mr. 
Harfs  account  against  the  petitioners"  is  transmitted 
for  taxation ;  and  that  the  reference  by  the  Speaker  to 
the  taxing  officers  —  the  appointment  given  by  them  of 
the  day  of  taxation — and  also  their  report  to  the  Speaker 
of  the  amount  of  the  costs, —  never  disclose  the  name 
of  the  petitioner,  but  use  and  adopt  the  same  descrip- 
tion as  that  contained  in  the  first  application.  It  is 
therefore  contended  by  the  Defendant,  that  the  ac- 
count of  Mr«  Hart  is  or  may  be  the  account  of  a  per- 
fect stranger  to  the  transaction ;  that  the  costs  and 
expenses  may  include  or  belong  to  something  else ; 
and  that  no  authority  is  shewn  in  the  speaker  to  insert 
the  name  of  Mr.  Fector  in  his  certificate*  But  when  it 
IS  considered  that  the  taxation  of  the  costs  which  took 
place  arose  out  of  the  decision  of  the  committee  ap- 
pointed to  try  the  merits  of  the  Maidstone  election,  by 
which  it  appears,  as  set  oilt  in  one  of  the  affidavits,  that 
Mr.  Fector  was  the  sitting  member  and  the  party  peti- 
tioned against ;  and  that  the  appomtment  of  the  day  for 
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taxation  is  headed  <<  Maidstone  borough,"  and  the  costs 
and  expenses  of  Mr.  Hart  in  the  matter  of  the  above 
election  are  therein  expressly  referred  to;  that  the 
report  of  the  examiners  is  headed  "  Maidstone  election;" 
and  that  the  Speaker's  certificate  is  founded  expressly 
on  the  reference  which  he  had  previously  made  to  these 
same  officers,  and  which  he  describes  in  his  certificate 
as  a  reference  of  **  the  costs  and  expenses  incurred  by 
John  Minett  Fecior,  Esq.,  sitting  member  for  the  borough 
of  Maidstone"  —  it  seems  a  necessary  intendment,  that 
taking  the  documents  together,  the  costs  and  expenses 
of  Mr.  Hart  in  the  matter  of  the  election,  and  the  costs 
and  expenses  claimed  by  the  sitting  member,  must  be 
the  same  identical  costs  and  expenses.  Again,  the 
affidavit  of  the  Defendant's  agent  states  that  he  attended 
the  taxation,  that  he  objected  to  the  authority  of  the 
taxing  officers,  and  protested  against  their  proceeding; 
but  that,  nevertheless,  they  proceeded :  and  though  the 
affidavit  is  silent  as  to  what  objection  was  made,  yet, 
taking  it  to  have  been  that  which  is  above  adverted  to, 
it  could  only  have  been  overruled  by  proof  before  the 
officers  that  the  costs  of  Mr.  Hart  and  the  costs  of 
Mr.  Fector  were  identically  the  same.  Indeed,  there  is 
not  the  slightest  suggestion  in  the  affidavit,  that  Mr. 
Hart's  bill  of  costs  related  to  any  other  subject  matter 
than  the  costs  incurred  before  the  Maidstone  election 
committee,  and  such  suggestion  could  never  have  been 
omitted  if  the  fact  had  warranted  the  insertion  of  it. 
We  therefore  think  the  first  objection  ought  not  to  be 
allowed  to  prevail. 

The  second  objection  is,  that  the  costs  of  Benstead^ 
an  elector,  who  was  allowed  by  the  House  to  be  ad- 
mitted a  party  to  defend  the  return  of  Mr.  Fector ^  are 
included  in  the  amount  of  the  taxation,  and  that  the 
Speaker  had  no  jurisdiction  to  make  a  certificate  in- 
cluding both.     What  was  the  amount  of  those  costs  so 
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alleged  to  be  due  to  Benstead,  the  affidavit  does  not 
disclose,  nor  the  ground  upon  which  the  taxing  officers 
included  such   costs   in   the  bill;  nor  indeed  does   it 
appear  with  any  degree  of   certainty  that  the  agent 
made  any   precise  objection   on  this  account      But 
whether  he  did  or  not,  we  think  this  objection  is  an- 
swered by  reference  to  the  sixtieth  section  of  the  statute, 
by  which  the  certificate  of  the  Speaker  is  declared  to 
be  conclusive  evidence  of  the  amount  of  the  costs ;  the 
disputed  items  being  in  etkct  items   in  the  account, 
which  the   taxing   officers,   after   hearing  both   sides, 
thought  themselves  warranted  in  allowing,  and    the 
Speaker  in  certifying.     And  we  think  the  present  case 
differs  widely  from  that  of  Slrachet/  v.  Turley  {a\  where 
the  objection  that  the  costs  of  two  separate  parties  were 
made  the  subject  of  a  joint  taxation,  appeared  upon  the 
documents  themselves:  and  the  Court, could  not  do 
otherwise  than  take  notice,  that  under  a  power  given  to 
tax  the  costs  of  *^  such  petition,"  the  officers  had  taxed 
the  costs  jointly  of  two  several  petitions,  signed  by 
different  persons ;  whereas  in  the  present  case  the  ob- 
jection is  raised  only  by  affidavit. 

We  therefore  think  the  objections  ought  not  to  be 
allowed,  and  that  the  rule  for  entering  up  judgment 
should  be  made  absolute. 

Rule  absolute. 
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Douglas  v.  Congreve. 

np^HIS  case  was  argued  before  the  Court  of  Com- 
mon Pleas,  and  a  certificate  was  returned  by  that 
Court  (a) ;  but  afterwards  that  certificate  waa  amraded 
by  the  same  Court,  and  was  again  returned  in  the  follow- 
ing form :  '— 

'<  We  have  heard  this  case  argued,  and  we  are  of 
opinion  that  the  Plaintifi*  took,  under  the  will  of  George 
DouglaSf  the  testator,  an  immediate  estate  for  life  in  the 
real  estates  of  the  said  testator,  at  Chilstan  and  else- 
where, in  the  county  of  KerUy  and  an  estate  in  remainder 
in  tail  general  in  the  same  lands,  expectant  on  the  de- 
termination of  the  estate  for  life,  limited  to  James  Doug- 
las  Stoddart. 

"  25th  November  1837."  N.  G  Tindil. 

X  A.  Park. 
J.  Vauohan. 

T.  COLTMAN." 

(a)  See  4  New  Casein  1. 
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P£NK£Y  V,  Slade  and  Another.       Feb.  8.  (a) 

« 

^pmS  was  an  action  of  trespass  for  seizing  the  goods  Seven  bo- 
of  the  Plaintiff,  under  colour  of  a  warrant  signed  '?"^^  ™*' 

gistrates, 
by  the  Defendants,  who  were  magistrates  of  the  borough  including  the 

of  Poole,  (one  of  them  being  the  mayor,)  for  the  purpose  roayor,  as- 
#i/*«i  i»  i«i  i     seiobled  to 

of  entorcmg  the  payment  of  a  poor-rate,  which  was  al-  appoint  over- 

leged  by  the  PlaintifF  to  be  void,  on  the  ground  that  the  seers.    The 

overseers,  Sydenham  and  Custard^  by  whom  it  was  made,  ™*y^^^"^''^ 

had  not  been  duly  appointed.  pocket  two 

At  the  trial  before  Lord  Denman,  Dorset  Spring  as-  ^\*"^  ^^""s* 

with  three 

sizes,  1838,  it  was  proved  on  the  part  of  the  Plaintiff,  ge^ig  ready 

that  notice  had  been  duly  given  for  holding,  on  the  6th  attached, 

of  April  1837,  a  meeting  of  magistrates  for  the  appoint-  ^.^  ^^™  "^ 

ment  of  overseers.  names  of  two 

That  at  the  hour  of  meeting,  eleven  in  the  forenoon.  Persons  of  his 

seven  magistrates  were  assembled ;  t»z.,  Mr.  Slade  the  party,  handed 

them  to  the 
two  magiitrfttes  sitting  next  to  himself^  and,  on  their  being  signed,  immediately 
deipatcbed  them  by  a  constable  to  be  served.  As  soon  as  the  constable  had  left 
the  room,  the  four  other  magistrates,  who  had  not  observed  the  mayor's  pro- 
ceedings, requested  him  to  nominate  two  other  overseers^  and,  upon  his  refusiog 
to  |at  the  question,  appointed  them  without  his  concurrence.  The  mayor  after- 
wards caused  a  distress  to  be  levied  on  Plaintiff  for  refusing  to  pay  a  rate  made 
by  the  overseers  appointed  by  the  mayor.  Plaintiff  having  sued  the  mayor  in 
tresptts,  the  jury  were  dureeted  that  they  might  find  for  Plaintiff,  if  they  thought 
the  mayor's  appointment  of  overseers  to  be  fraudulent.  The  jury  having  found 
it  not  fraudulent,  the  Court  refused  a  new  trial,  which  was  moved  for  on  the 
gnmnd,  that  whether  the  appointment  were  fraudulent  or  not,  it  was  void,  as 
beiag  a  judicial  act  done  by  the  jninoiity  of  the  justices  assembled,  without 
opportunity  of  deliberation  afforded  to  the  entire  body. 

(a)  This,  and  the  two  fol-      term,  pursuant  to  the  statute 
Wng  cases,  were  decided  at      1  &  2  Ttct.  c.  32. 
the  sittings  in  banco  after  the 


W/^. 
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1839.        mayori  Mr.  <S2^(/^  junior  the  late  mayor  (the  two  De- 
fendants),  Captain  Festing,  Mr.  Parrotty  Mr.  Seager^ 
Mr.  Clarke^  and  Mr.  Brice.    There  were  present  also 
Slaob.       the  magistrates'  clerk  and  his  assistant,  tc^ether  with  a 
considerable  body  of  spectators. 

Mr.  Slade  junior  sat  next  to  the  mayor,  and  Captain 
Festing  next  to  Mr.  Sadeyimot. 

A  list  of  persons  eligible  to  serve  the  office  of  over- 
seer was  then  produced  from  the  vestry,  and  the  mayor 
read  out  the  names. 

Mr.  Parrott  objected  to  the  list,  that  it  Appeared  to 
be  made  for  a  political  purpose,  the  names  being  taken 
almost  exclusively  from  the  Tory  party,  to  which  the 
mayor  belonged,  and  proposed  that  one  overseer  of  each 
political  party  should  be  appointed,  from  a  more  ex- 
tended list  Mr.  Seager^  Mr.  Clarke^  and  Mr.  Brice 
concurred  in  this  proposal. 

The  mayor  said,  *^  I  shall  appoint  the  two  first  nanies 
on  the  vestry  list." 

Somebody  then  produced  an  extended  list  containing 

twelve  names,  which  Mr.  Parrott  proceeded  to  read. 

While  he  was  in  the  act  of  reading,  the  mayor  drew 

,  two  blank  forms  of  appointment  from  his  pocket,  with 

three  seals  ready  attached  to  each,  and  after  signing 

the  instruments,  handed  them  to  Mr.  Slade  junior,  who, 

after  signing  them  handed  them  to  Captain  Festing; 

Captain  Festing  having  signed  them,  they  were  handed 

back  to  the  mayor,  who  immediately  delivered  them  to 

the  high  constable;  and  the  high  constable  instantly  left 

the  room  to  serve  them  on  the  parties  concerned. 

Two  other  magistrates.  Colonel  PedJer  and  Mr.  Bick' 
man  then  came  in.  Mv^Parrott^  Mr.  Seager^  Mr.  ClarJcCy 
and  Mr.  Brice  had  not  observed  the  mayor's  proceed- 
ing, being  engaged  in  the  consideration  of  the  extended 
list,  and  Mr.  Parrott  now  proposed  as  overseers  two 
other  persons,  Btisson  and  Short,  one  of  each  political 
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party;  Mr.  Seager  seconded  the  proposal ;   but  the        18S9. 
mayor  refused  to  put  the  question,  saying  it  was  too  late, 
as  he  had  already  made  an  appointment,  and  the  high 
constable  had  gone  to  serve  the  parties.  Slade 

The  magistrates'  clerk  then  put  the  question  at  the 
instance  of  Mr.  Parrottj  and  took  the  votes  seriatim; 
when  six  magistrates  voted  for  Busson  and  Shorty  and 
Captain  Festing  and  the  two  Messrs.  Slade  declined  to 
vote. 

It  was  the  duty  of  the  magistrates'  clerk  to  provide, 
and  he  had  with  him  on  this  occasion,  blank  forms  for 
the  appointment  of  overseers. 

According  to  the  testimony  for  the  Plaintiff,  the  pro- 
ceeding on  the  part  of  the  mayor  as  to  the  signature  of 
the  papers,  and  the  handing  them  to  the  high  constable 
was  conducted  with  great  despatch,  and  with  the  air  of 
one  who  wished  that  the  act  should  escape  the  observ- 
ation of  the  other  magistrates.  The  principal  witnesses 
who  deposed  to  this  were  an  attorney  who  was  acci- 
dentally present,  and  the  magistrates'  clerk's  assistant, 
who  also  stated  that  the  mayor  some  time  afterwards 
said  to  him,  **  I  did  not  expect  to  have  got  through  it 
so  well ;  nobody  saw  me  but  yon ;  and  I  thought  you 
would  have  spoken." 

According  to  the  testimony  for  the  Defendants,  parti- 
cularly that  of  Captain  Festing,  the  mayor  acted  openly 
and  deliberately,  and  no  objection  was  made  by  Mr. 
Parrott  till  after  he,  Captain  Festing^  had  signed  the 
appointments,  and  the  mayor  was  putting  them  into  the 
hands  of  the  high  constable ;  Colonel  Pedler  and  Mr. 
Hickman,  he  said,  arrived  a  minute  or  two  after  he, 
Captain  Festing,  had  signed.  Other  witnesses,  and  among 
them  Mr.  Amcld  the  town  clerk,  made  the  same  statement 
as  to  the  mayor's  conduct ;  the  latter  said,  that  Mr.  Par- 
^s  objection  was  not  made  till  after  the  appointment 
was  in  the  hands  of  the  high  constable,  and  that  Colonel 

VOL.  T.  Y 
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1889.  Pedkr  and  Mn  Bichnan  did  not  come  in  tiU  ten 
minutes  after  the  high  constable  wns  gone. 

These  were  the  only  points  in  which  there  was  any 
Slade,  difference  between  the  statement  of  the  Plaintiff  and 
that  of  the  Defendants* 

The  borough  magistrates,  in  May  following!  being  ap- 
plied to  to  issue  warrants  against  the  Plaintiff  and  others 
for  non-payment  of  a  poor-rate  made  by  Sydenham  and 
Custardj  a  majority  of  the  magistrates  dismissed  the  ap- 
plication ;  but  the  two  Defendants  signed  warrants  not- 
withstanding, and  the  Plaintiff's  goods  haying  been 
seized  and  sold,  the  present  action  was  commenced. 

Lord  Denman  C.  J.  directed  the  jury  that  if  thej 
were  of  opinion  the  Defendants  had  acted  fraudulently 
in  making  the  appointment  of  overseers,  the  appoint- 
ment was  void,  and  a  verdict  must  be  found  for  the  Plain- 
tiff; if  they  had  acted  bona^fide^  the  verdict  should  be 
given  for  the  Defendants. 

The  jury  (special),  after  a  brief  deliberation,  found  a 
verdict  for  the  Defendants. 

CrowdeTj  in  Triniiy  term,  moved  for  a  new  trial  on 
the  ground  of  misdirection,  and  that  the  verdict  was 
against  the  evidence.  Taking  the  case,  even  according 
to  the  testimony  for  the  Defendants,  the  jury  could  have 
paid  no  attention  to  the  circumstance  that  the  chief 
magistrate  came  to  the  meeting  with  blank  forms  in  bb 
pocket  ready  sealed  with  three  seals,  which  forms  it 
was  the  duty  of  the  magistrates'  clerk  to  provide  and 
fill  up,  and  that  the  only  three  magistrates  who  would 
sign  those  papers  were  seated  next  to  each  other:  it 
was  difficult  to  conceive  for  what  honest  purpose  the 
chief  magistrate  should  have  taken  upon  himself  the 
duties  of  an  attorney's  clerk. 

But,  assuming  that  there  had  been  no  fraud,  still  the 
appoiiUment  %vas  void,  because,  even  according  to  the 
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Defendants'  case,  no  opportunity  of  conference  and  de*        1839. 
liberation  bad  been  afforded  to  the  body  of  magistrates      '  ■ 
assembled  to  make  the  appointment,  and  it  was  made  by       P'snmky 
a  minority  of  that  body.  Sladb. 

If  two  magistrates  only  had  assembled,  two  would  have 
been  competent  to  make  the  appointment :  but  as  more 
assembled,  and  as  the  appointment  was  a  judicial  act, 
Bex  V.  Forrest  (a),  the  question  ought  to  have  been  ppt, 
and  the  whole  body  ought  to  have  had  the  opportunity 
of  deliberating,  that  the  decision  might  be  according  to 
the  sttse  of  the  majority. 

In  B$x  V.  Forrest^  Lord  Kenyan  said,  —  *•  This  is  not  • 

merely  a  ministerial  act ;  if  it  were  like  signing  a  rate, 
that  might  perhaps  vary  the  question ;  but  it  is  ^  judicial 
act,  wherein  the  justices  are  to  exercise  a  discretion. 
And  in  order  to  make  this  a  good  appointment,  the  jus- 
tices should  have  acted  together :"  and  Ashhurst  J.  said,— 
''The  justices,  in  appointing  overseers,  do  not  act  minis* 
terially;  the  statute  has  vested  a  discretion  in  them, 
and  they  should  act  together.  And,  it  being  a  matter 
of  discretion,  they  should  confer  together  for  the  pur- 
pose of  a  communication  on  the  subject  matter  on  which 
they  are  to  determine." 

So  \xiBex  V.  Hamsiallllidware{b)y  l»ord  Kenyoti  said,-— 
''  The  rule  has  been  long  settled  to  be  that  the  concur* 
rence  of  justices  together  is  not  necessary  where  the  act 
to  be  done  is  merely  ministerial;  but  they  must  confer 
together^  and  form  a  joint  opinion  where  the  act  is  of  a 
jyiicial  nature." 

A  rule  nisi  having  been  granted, 

WiUe  and  BompaSy  Seijts.,  and  Barstow  shewed  cause. 
Ilie  alleged  fraud  was  peculiarly  a  question  for  the  jury, 
and  their  verdict  ought  not  to  be  disturbed,  for  there 

(a)  3  T.  -R.  SB.  (b)  3  T.  R.  880. 
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I8S9.       was  conflicting  evidence :  according  to  one  of  thcDe- 

fendants'  witnesses,  no  objection  was  made  till  after  the 

Penney      appointment  was  in  the  hands  of  the  high  constable; 

Sladb.  ^^^  "P  ^^  ^^^^  ^^^  ^^^  Defendants  no  doubt  acted  in 
the  conscientious  belief  that  they  were  giving  effect  to 
the  unanimous  opinion  of  the  magistrates.  Perhaps 
tliey  erred  in  not  recalling  the  high  constable  after  the 
objection  was  made ;  but  if  there  were  no  fraud,  this 
action  does  not  lie :  for  the  appointment  of  overseers 
is  a  judicial  act ;  Rex  v.  Forrest^  Rex  v«  Hogg  [a) ;  aod 
justices  of  the  peace  are  not  liable  to  actions  fSi:  ju- 
*  dicial  acts;  12  Rep.  2S.  95.     It  would  be  attended  with 

great  inconvenience  if  the  validity  of  judicial  acts  were 
to  depend  upon  the  result  of  an  inquiry  as  to  the  mode 
in  which  they  have  been  performed.     No  line  could  be 
drawn.     The  warrant  to  distrain,  too,  was  an  adju- 
dication on  the  existence  of  the  rate  and  its  validity 
for  the  time  being;   and  that  adjudication  cannot  be 
impeached  by  an  action.     Public  policy  requires  that 
the  law  should  be  so ;  for  the  inconvenience  would  be 
endless   if  judges   were   liable   to  actions   for  judicial 
acts  unattended  with  fraud  or  malice^  and  few  would 
venture  to  undertake  the  duties  of  a  magistrate.    There- 
fore, in  Brittain  v.  Kinnaird{Jb\  it  was  held  that  in 
trespass   against  magistrates  for  taking  and   detaining 
a  vessel,   a   conviction  by  the  Defendants,  under  the 
Bum-boat  Act  (no  defect  appearing  on  the  face  of  the 
conviction),  was  conclusive  evidence  that  the  vessel  in 
question  was  a  boat  within  the  meaning  of  the  act,  and 
properly  condemned ;  so,  in  Basten  v.  Carew  (c),  that 
a  record  of  magistrates'  proceedings  under  11  G.  2. 
c.  16.  5.  16.,  in  giving  possession  of  a  deserted  farm, 
was   a   conclusive   answer  to  an  action   against  them 
for  those  proceedings ;  and  Abbott  C.  J.  said,  —  "  It  is  a 

(a)  1  Bott.  16.  (c)  SB.^C.  649. 

(6)  IB.^B.  432 
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general  rule  and  principle  of  law,  that  where  justices  of 
the  peace  have  an  authority  given  to  them  by  an  act  of 
parh'ament,  and  they  appear  to  have  acted  within  the 
jurisdiction  so  given,  and  to  have  done  all  that  they 
are  required   by  the  act  to  do  in  order  to  originate 
their  jurisdiction,  a  conviction  drawn  up  in  due  form, 
and  remaining  in  force,  is  a  protection  in  any  action 
brought  against  them  for  the  act  so  done."     In  Aihcrofi 
v.  Bourne  (a),  the  magistrates  acting  under  the  same 
statute  were  held  to  be  protected  by  their  conviction, 
though  it  had  been  set  aside  on  appeal     In  Fawcett  v. 
Fofdis  (&},  a  conviction  under  the  Highway  Act  was  held 
to  be  a  defence  to  the  magistrates!  who  issued  a  warrant 
to  levy  the  penalty.   In  Tindey  v«  Nassau  (c),  it  was  held 
that  a  sherifi^  as  judge  of  the  county  court,  was  not  liable 
for  granting  a  warrant  against  the  goods  of  a  wrong 
person;  and  in  Gamett  v.  Fetrand{d),  that  a  coroner 
was  not  answerable  for  an  act  done  in  his  judicial  ca- 
pacitjr.    Lowiher  v.  Lord  Badnor  (^ ),  Lard  Radnor  v. 
jR^Df  (g),  and  the  cases  collected  in  1  Starkie's  Evid.  2S9., 
shew  also  the  extent  to  which  magistrates  are  protected 
in  the  discharge  of  their  duty.     It  makes  no  difference, 
in  the  present  case,  that  the  magistrates  who  granted 
the  warrant  to  distrain  are  those  who  signed  the  con- 
tested appointment  of  the  overseers ;  for  the  granting 
tbe  warrant  is  a  judicial  act ;  Harper  v.  Carr  (h) ;  the 
adjudication  is  complete ;  and,  until  the  rate  is  set  aside 
on  appeal,  the  magistrate  is  bound  to  grant  a  warrant 
whether  the  rate  be  objectionable  or  not :  for  the  poor 
must  be  supported ;  and,  under  41  G.  S.  c.  23.,  money 
collected  under  an  illegal  rate  is  to  be  placed  to  the 
account  of  the  next  valid  rate.    The  Plaintiff,  therefore. 


1839. 
Pbnnbv 

V. 

Sladb. 


(a)  7B,^C.  68i. 
(6)  IB.SiC.  394. 
(r)  1  M.  ^  Malk.  52. 
(d)  6B.^C.61U 


(e)  B  East,  US. 
(g)  2B.SiP.  391. 
(h)  7  T.  Jt.  270 
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Instead  of  suing  the  magistrates,  should  have  appealed 
against  the  appointment  of  overseers  (a),  or  have  applied 
to  the  Court  of  Queen's  Bench  in  the  term  ensuing  the 
appointment ;  Reap  v.  Great  Marlaw.  {b) 


Crtmder^  Bingham^  Butt,  and  Newman^  in  support  of 
the  rule* 

It  is  conceded  that  the  conviction  of  a  magistrate  is 
conclusive  where  it  constitutes  a  recofd,  and  the  magis- 
trate has  jurisdiction.  In  Brittain  v.  Kinnaird,  Hasten 
V.  Carew,  Ashcrofi  v.  Bourne^  Fawcett  v.  FcndiSi  Leather 
V.  Lord  Radnor ,  Lord  Radnor  v.  Reevej  Strickland  v. 
Ward{c),  and  Wilson  v.  fVeller{d),  the  convictions  were 
all  records,  and  the  magistrates  had  jurisdiction  in  the 
matter.  In  Basien  v.  Carew  it  was  contended  by  ffUde 
Serjt.  that  the  conviction  was  not  a  record ;  but  the 
Court  held  that  it  was,  and  that  circumstance  was  relied 
on  by  each  of  the  judges. 

In  the  present  case  the  distress  warrant  signed  by 
the  magistrates  was  not  a  record,  and  they  had  no  juris- 
diction. For  whether  there  was  fraud  or  not  in  the  ap- 
pointment of  overseers,  the  appointment  was  void,  be- 
cause the  justices  assembled  to  make  it  had  not  the 
opportunity  of  deliberating  on  the  subject ;  Rex  v.  Far- 
rest :  and  though  money  may  be  collected  under  a 
rate  informal  or  voidable  only,  and  carried  to  the 
account  of  the  next  valid  rate,  yet  the  magistrates  are 
acting  without  jurisdiction  if  they  issue  a  warrant  to 
enforce  a  rate  absolutely  void,  or  against  a  person  not 
liable  to  be  rated. 

Accordingly,  in  Lord  Amherst  v.  Lord  Somers  {e)  and 


(a)  The  Plaintiff  did  appeal, 
at  the  next  sessions  after  the 
distress,  and  the  appointment 
of  the  Defendants,  overseers, 
and  the  rate  inade  hy  them,  was 
quashed ;  but  the  money  levied 
was  never  returned. 


(b)  2East,24S. 

(c)  7  r.JR.  63S.  n. 
(rf)  IB.S^B.SJ. 
(c)  2  T.  R.  372. 
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leaver  ▼.  Price  {a),  the  magistrates  were  held  liable  for 
issuing  a  warrant  to  distrain  for  a  rate  on  one  who  was 
not  an  occupier  ;  and  in  Stanley  v.  Fielden  (A),  for 
issaitig  a  warrant  to  levy  a  highway  rate  improperly 
assessed.  So,  in  Harper  v.  Carr  (c\  it  was  held  that  in 
an  action  against  overseers  for  distraining  for  a  poor 
rate  under  a  magistrate's  warrant,  the  magistrates  should 
be  joined  as  defendants.  If  the  warrant  itself  were,  as 
contended  by  these  Defendants,  a  conclusive  answer  for 
the  magistrates,  why  did  they  fail  in  the  two  former  of 
these  cases,  and  why  did  the  Court  require  them  to  be 
joined  in  the  latter  ? 

At  all  events  it  makes  it  great  differenee  that  herfe 
the  taagistrates  who  signed  the  warrant  are  those  who 
made  the  illegal  appointment  If  in  any  case  a  war- 
rant should  be  held  to  shield  a  magistrate,  at  least  it 
cannot  have  that  effect  when  he  issues  it  to  take  ad* 
vantage  oC  his  own  wrong.  It  would  be  singular  that  a 
public  functionary  should  craftily,  and  for  his  own  pur- 
poses, make  an  illegal  appointment,  and  then  shield 
himself  from  responsibility,  by  executing  a  warrant  in 
furtherance  of  the  illegal  appointment  and  setting  up 
that  warrant  as  a  conclusive  defence.  In  Strother  v. 
Hvtchimon  (i),  where  the  judge  of  ati  inferior  court  had 
illegally  compelled  a  plaintiff  to  be  nonsuited,  and  upon 
a  bill  of  exceptions  the  nonsuit  was  entered  on  record, 
the  defendant  was  not  allowed  to  contend  that  the 
entry  ob  record  precluded  the  plaintiff  from  shewing  he 
had  refused  to  consent  to  the  nonsuit.  Exceptio  non 
permittitw  ejusdem  ret  cujus  petitur  dissolution 

As  to  the  alleged   inconvenience  of  inquiring  into ' 
judicial  acts,  it  would  be  light  in  comf)arison  with  the 
advantage,  if  the   inquiry  were  confined  to  cases  of 
ir&ud  and  omission  to  deliberate. 


(a)  SB.^  Adol.  409. 
(()  SB.Sf  Aid.  425. 


(c)  7  T.  R.  270. 
{d)  4  New  Cotes,  83. 


1839. 
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1 839.  And  the  argument  of  public  policy  makes  alti^ether 

against  the  Defendants.     As  no  man  is  compelled  to 
discharge  the  duties  of  a  magistrate,  or  ever  discharges 

SiiADE.  them  except  at  his  own  request,  there  can  be  no  hard- 
ship in  making  such  a  functionary  responsible  for  mis- 
conduct in  his  oiRce ;  and  it  is  only  by  the  penalties 
incidental  to  such  responsibility  that  knavish  or  incom- 
petent persons  can  be  deterred  from  seeking  the  office 
or  abusing  the  power  intrusted  to  them.  Again*  that 
cheerful  submission  to  law,  which  is  essential  to  the 
well-being  of  society,  proceeds  mainly  from  the  per- 
suasion that  the  law  is  impartially  administered  as 
between  the  different  classes  of  the  community.  But 
that  submission  must  give  place  to  distrust  and  dis- 
obedience if  a  chief  magistrate  can,  with  impunity,  make 
an  illegal  appointment  for  his  own  purposes,  and  thea 
rest  his  defence  on  his  own  warrant,  executed  in  de- 
fiance of  a  majority  of  his  brother  magistrates. 

The  jury,  therefore,  should  have  been  directed  that, 
whether  there  were  fraud  or  not,  the  appointment  of 
these  overseers  was  void,  because  the  magistrates  as- 
sembled to  make  the  appointment  had  not  the  oppor- 
tunity of  deliberating  about  it ;  Rex  v.  Forrest ;  that 
the  Defendants  could  not  take  advantage  of  their  own 
illegal  appointment ;  and  that,  therefore,  they  were  with- 
out jurisdiction  when  they  executed  the  warrant  of  which 
the  Plaintiff  complains. 

If,  under  the  sanction  of  the  higher  Courts,  a  mi- 
nority of  magistrates  assembled  for  a  judicial  act  can, 
by  such  schemes  as- these,  succeed  in  imposing  their  will 
.  upon  the  majority,  it  is  manifest  that  such  assemblies, 
instead  of  holding  deliberation  upon  the  business  for 
which  they  meet,  must  determine  every  question  by  a 
conflict  of  brutal  violence  or  low  cunning. 

Cur.  advn  vdt 
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TfNDAL  C.  X  This  was  an  action  of  trespass  for 
seizing  the  goods  of  the  Plaintiff  under  colour  of  a  war- 
rant, signed  by  the  Defendants  (who  were  inagtstrates 
of  the  borough  of  Pooler  one  of  them  being  the  mayor), 
for  the  purpose  of  enforcing  payment  of  a  poor  rate, 
which  was  alleged  by  the  Plaintiff  to  be  a  void  ratCi  on 
the  ground  that  the  overseers,  by  whom  it  was  made 
had  not  been  duly  appointed,  but  that  their  appoint- 
ment was  void. 

Upon  the  trial  of  the  cause  at  the  last  Spring  assizes 
for  the  county  of  Dorset,  before  Lord  Denman,  it  was 
proved  that  a  notice  had  been  duly  given  for  holding  a 
meeting  of  the  magistrates,  for  the  purpose  of  appoint- 
ing overseers.  The  meeting  was  attended  by  the  mayor 
and  six  other  magistrates,  in  the  first  instance;  and 
two  others  came  in  afterwards,  though  at  what  particular 
period  they  arrived  did  not  very  clearly  appear. 

The  appointment  in  question  was  signed  at  this  meet- 
ing by  the  mayor  and  two  others  of  the  magistrates,  and 
was  immediately  issued  to  the  parties  thereby  appointed ; 
and  it  was  contended  at  the  trial,  that  this  appointment 
was  fraudulently  and  surreptitiously  made  by  the  magis- 
trates who  signed  it,  without  the  concurrence  of  the 
others  who  were  present  at  the  time,  and  met  for  the 
purpose  of  making  the  appointment,  and  without  oppor- 
tunity afforded  them  for  deliberation. 

The  question  of  fraud  was  left  by  Lord  Denman  to 
the  jury,  who  found  a  verdict  for  the  Defendants, 
thereby  negativing  the  fraud  imputed  to  them. 

A  rule  nisi  was  obtained  in  the  following  term  for  a 
new  trial,  on  the  ground  of  misdirection,  or,  in  the 
alternative,  as  upon  a  verdict  against  evidence. 

The  ground  on  which  the  charge  was  impugned  for 
misdirection  was  this  :  —  ^ 

The  Plaintiff  contended,  that  the  magistrates  having 
assembled  for  the  purpose  of  appointing  overseers,  which 
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is  a  judicial  act  {Rex  v.  Forrest  {a\  the  jurisdietidn  of 
the  whole  assembled  body  had  attached,  and  that  no 
appointment  could  be  valid  unless  a  majority  of  the 
assembly  concurred  in  its  being  made,  and  that  the  jury 
ought  to  have  been  told  that,  even  if  there  was  no 
fraudi  yet  if,  through  ignorance  of  their  duty,  an  ap- 
pointment was  made  by  some  of  the  assembled  tnagis- 
trates  without  the  concurrence  of  the  majority,  at 
opportunity  afforded  to  the  majority  for  deliberfltion, 
the  appointment  was  void  for  want  of  jurisdiction;  and 
that  the  point  for  them  to  consider  was,  whether  the  ap- 
pointment had  been  made  with  the  concurrence  df  the 
majority,  and  after  opportunity  for  deliberation. 

If  this  objection  is  to  prevail,  it  is  difficult  to  say  hov 
far  it  will  extend.  Is  it  necessary  that  the  magistrates 
should  express  their  opinion  In  words,  dr  will  a  silent 
assent  be  sufficient  ?  Would  it  be  allowable^  in  such  a 
case  as  the  present,  for  the  Plaintiff  to  go  into  evidence 
that  such  or  such  a  magistrate  voted  against  the  ap- 
pointment, but  was  misheard,  or  that  the  number  of 
persons  who  had  given  their  opinions  was  miscounted, 
or  that  some  of  the  magistrates  had  been  engaged  in 
other  matters,  and  had  not  been  aware  when  the  ques- 
tion was  put? 

In  the  case  of  The  King  v»  The  Justices  bfLeiceder* 
shire  (&),  which  arose  out  of  an  appeal  against  an  order 
of  removal,  the  Court  of  Quarter  Sessions  had  been 
equally  divided ;  but,  through  a  mistake  in  reckoning 
the  numbers,  judgment  was  entered  for  Quashing  the 
order.  An  application  was  made  to  the  Court  of  King's 
Bench  for  a  mandamus  to  the  justices  to  etiter  con- 
tinuances on  the  appeal  to  the  next  quarter  se^^iotis, 
ftnd  then  to  hear  and  determine  the  same. 

But  the  Gourt  on  cause  shewn  refused  the  matidanniS} 


1 


(a)  8  r.  JR.  B%. 


{h)  \M.i^8.4M 


2  VICTORIA. 


991 


considering  that  a  judgment  having  been  entered  in  the 
Court  below,  the  Court  of  King's  Bench  could  not  (as  ' 
was  said  by  Lord  EUenborough)  hold  a  sort  of  balloting- 
box  to  ascertain  the  voices  that  were  given,  or  whether 
they  were  correctly  cast  up. 

Now  this  was  a  judgment  confessedly  wrongs  entered 
up  without  any  legal  authority  in  any  one  to  enter  it, 
yet,  as  long  as  it  remained  unquashed  on  the  files  of  a 
Court  which  had  a  jurisdiction  over  the  subject-matter, 
the  Court  could  not  treat  it  as  a  nullity. 

This  case  seems  to  furnish  an  analogy  sufficient  for 
the  determination  of  the  present  case.  Here  is  a  judi- 
cial act  performed  without  fraud,  at  a  meeting  which 
vras  competent  in  point  of  jurisdiction  to  perform  it, 
and  that  act  verified  by  a  sufficient  number  of  signatures 
to  satisfy  the  requisitions  of  the  statute  which  directs 
the  appointment  to  be  made.  We  think,  therefore,  that 
it  cannot  be  questioned  in  this  collateral  way  on  the 
ground  of  an  irregularity  or  miscarriage,  in  ascertaining 
the  sentiments  of  the  meeting. 

We  have  the  less  hesitation  in  coming  to  this  con- 
clusion, because  the  law  has  provided  appropriate 
methods  of  settling  such  a  question.  The  appointment 
may  be  directly  questioned  by  an  appeal  to  the  sessions, 
or,  if  there  is  any  impropriety  in  the  mode  of  the  ap- 
pointment, it  -may  be  set  aside  by  a  direct  application  for 
that  purpose  to  the  Court  of  Queen's  Bench :  Rex  v. 
The  Overseers  ofBridgewaier.  (a)  It  is  obviously  a  much 
more  convenient  course  that  the  validity  of  the  appoint- 
ment should  be  brought  into  controversy  in  a  direct 
way  immediately  upon  the  appointment,  than  that  a 
party  should  lie  by  until  a  rate  has  been  made  and  levied, 
and  should  then  be  allowed  to  revert  back  to  some 
miscarriage  in  the  appointment.     No  objection  arising 
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in  such  a  way  ought  to  prevail,  unless  it  rests  on  the 
most  solid  ground,  which,  in  our  judgment,  the  present 
objection  does  not 

With  respect  to  the  alternative  branch  of  the  rule  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence,  we  consider  the  case  as  being  one  peculiarly 
for  the  determination  of  the  jury ;  and  we  should  be 
very  slow  to  grant  a  new  trial  in  a  case  of  imputed 
fraud,  where  the  jury  have  negatived  the  fraud,  espe- 
cially in  a  case  where  the  Plaintiff  has  declined  the 
direct  mode  of  questioning  the  appointment  pro?ided 
by  the  law  for  that  purpose,  and  has  himself  selected  a 
tribunal  very  inconvenient,  if  not  oppressive,  to  the  De* 
fendant. 

Upon  these  grounds  we  think  the  rule  which  has 
been  obtained  for  a  new  trial  should  be  discharged. 

Rule  discharged. 


/'V&.  8. 


Berrington  v.  Collis. 


A  loan  of 
money  at 
more  than 
5  per  cent, 
upon  the 
security  of  a 
deposit  of  a 


A  RULE  nisi  having  been  obtained  on  the  part  of 
the  Defendant  to  set  aside  a  judgment  signed  on  a 
warrant  of  attorney  given  by  him,  upon  the  Plaintiff's 
shewing  cause,  it  was  ordered  that  a  special  case  should 
be  stated ;  that  the  affidavits  on  both  sides  should  be  set 
lease,  a  war-  forth :  and  that  the  Court  should  draw  such  inferences 
torney  and  a  ^  ^i^^Y  might  do  if  the  matters  of  such  affidavits  had 

prothissory      been  given  in  evidence  at  Nisi  Prim. 

note,  is  not 

protected  by 

3&4r.4. 

c.  9^.  9. 7. 


According  to  the  affidavits  on  the  part  of  the  Defend- 
ant, he  applied  to  th*e  Plaintiff's  attomies,  in  August 
1837,  to  borrow  150/.,  upon  security  of  certain  leasehold 


//     premises^  which  he  had  proposed  to  mortgage. 

v,/  y 
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On  the  20th  of  August  the  Plaintiff's  attornies*  clerk 
was  sent  to  inspect  the  premises,  and  then  agreed  that 
the  Defendant  should  give  15/.  for  the  loan  of  150/., 
to  be  repaid  at  four,  eight,  and  twelve  months  from  the 
time  of  the  advance,  in  three  equal  instalments^  and  to 
be  secured  by  a  deposit  of  the  lease  of  the  Defendant's 
premises,  and  a  warrant  of  attorney,  and  a  promissory 
iiotey  as  a  collateral  security. 

The  money  was  advanced  accordingly  on  the  1st  of 
September^  the  Plaintiff  deducting  the  15/.,  and  the  De- 
fendant depositing  his  lease,  and  executing  a  warrant  of 
attorney  for  SOOL  and  a  promissory  note  for  150/. 

The  Defendant  also  paid  the  Plaintiff's  attornies' 
bill, —  8/.  9s.  S^.,  —  in  which  the  first  charges  were  for 
coDsidering  and  taking  down  particulars  of  the  security 
offered  for  the  loan ;  attending  the  Plaintiff  and  explain- 
ing the  security,  when  he  agreed  to  advance  the  money 
upon  the  terms  proposed ;  and  the  subsequent  charges, 
for  drawing  the  note  of  hand,  and  drawing  and  engross- 
ing the  warrant  of  attorney. 

Default  was  made  in  payment  of  the  first  instalment, 
whereupon  .the  Plaintiff  signed  judgment  and  issued 
execution. 
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According  to  the  affidavits  on  the  part  of  the  Plain- 
tiff, the  Defendant  and  his  attorney  had  proposed  to 
borrow  the  money  on  the  security  of  the  Defendant's 
note  of  hand ;  and  it  appearing,  on  further  conversation, 
that  he  had  a  lease  of  the  premises  in  which  he  resided, 
it  was  agreed  that  the  lease  should  be  deposited  as  a 
collateral  security,  and  that  the  Defendant  should  exe- 
cute a  warrant  of  attorney  to  insure  the  due  payment  of 
the  promissory  note. 

Upon  handing  the  lease  over  t6  the  Plaintiff,  the  De- 
fendant signed  a  memorandum  that  it  was  deposited 
"to  secure  the  due  and  punctual  payment  of  the  sum 
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18S9.       of  150^  being  the  amount  of  bis  note  of  hand  in  the 

Plaintiff's  favour)  bearing  even  date  with  the  memoran- 

^BBitiNOToir  j^jj^ .  j^j  gjj.  ^iiiijij  jj^jjg  {,g  i^^  nigQ  executed  a  warrant 

'  CoLiiis.  of  attorneyi  further  to  secure  payment  of  the  150/."  It 
appeared  also,  by  the  defeasance  of  the  warrant  of  at- 
torney, that  that  instrument  was  executed  ^*  to  secure 
to  the  PUintiff  the  payment  of  150/.,  being  the  amouot 
of  a  promissoi7  note  made  by  the  Defendant  in  favour 
of  the  Plaintiff." 

ErUi  for  the  Plaintiff,  contended,  that  the  money  was 
lent  upon  [the  promissory  note  ;   that  Uie  warrant  of 
attorney  and  lease  were  only  deposited  as  collateral 
securities  to  insure  the  payment  of  the  note ;  and  that, 
therefore,  the  transaction  was  legal  under  3  &  4  ^.  4. 
c.  98.  5. 7.,  and  1  Vict  c.  80.  s.  I.     He  relied  on  dm- 
nop  V.  Meeks  (a),  where  it  was  held  that  the  statute 
3  &  4  /F.  4.   c.  98,  5.  ?•,   which    protects    bills  of  ex- 
change payable  at  three  months  or  less  from  the  oper- 
ation of  the  usury  laws,  extends  also  to  warrants  of 
attorney  given  to  secure  payment  of  such  bills  ;  and  on 
Es  parte  Knight^  re  PaamaU  {b\  where  a  creditor  having 
advanced  money  to  a  bankrupt  by  discounting  bills  pay- 
able within  three  months  from  the  date,  and  on  the  secu- 
rity of  a  deposit  of  goods,  and  having  taken  more  than 
61.  per  cent,  for  the  discount,  it  was  held  diat  that  was 
within  the  provisions  of  the  3  &  4  fF.  4.  c,  98.  s.  7*9  and 
that  the  contract  therefore  was  not  usurious.     But  even 
if  the  loan  were  made  chiefly  on  the  lease,  the  pro- 
missory note  and  warrant  of  attorney  might  be  valid, 
though  the  mortgage  of  the  lease  should  be  void. 

Peiersdorffi  contra^  contended  that  the  real  loan  was 
on  the  security  of  the  lease,  and  that  the  promissory 

r        (a)  2  Ad4il.  ^  EU.  S5t6.  (b)  I  Deae.  459. 
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note  was  only  added  to  elude  the  operation  of  the  usary        1889. 

laws.     But  the  statute  S  &  4  ^.  4.  c.  98.  only  protected       

persons  noaking  a  loan  on  notes  or  bills ;  not  oq  notes   BwuuwQiwr 
or  bills,   and  something  else:  and  if  the  additional       Cqu49. 
security  were  illegal,  the  whole  transaction  was  illegal ; 
as  io  Baberis  t.  Trenayne.  (a) 

The  Court  would  confine  itself  to  the  express  enact- 
ment of  the  statute.  Thus,  the  58  G.  8.  c.  98.,  which 
protects  persons  who  innocently  discount  a  note  or  bill 
made  to-  <»>ver  a  loan  upon  usurious  terms,  had  been 
held  not  to  protect  persons  who  take  such  instruments 
ia  payment  of  a  debt ;  VaUance  v.  Siddel.  {b)  In  Ex 
parte  Knight  the  contract  was  confined  to  a  discount 
upon  various  bills  of  exchange. 

Erie.  The  recent  statutes  ought  to  receive  a  liberal 
coostmction}  because  the  proved  effect  of  the  usury  laws 
is  to  make  a  borrower,  with  insufficient  security,  pay 
10  or  15  per  cent,  by  way  of  the  sale  of  an  annuity,  in- 
stead of  6  or  7  per  cent,  for  a  loan  on  his  promissory 
Dote.  The  effect  of  the  construction  sought  by  the  De* 
fendant  to  be  put  on  the  recent  statutes  is,  to  confine 
the  benefit  of  the  new  law  to  the  lender  who  has  no 
secariQf  but  his  promissory  note  to  offer,  and  to  subject 
the  lender  who  offers  an  additional  security  to  all  the 
loss  and  inconvenience  produced  by  the  usury  laws. 

Cur.  ado*  vuU. 

TiKDAL  C.  J.  This  case  comes  before  us  on  a  rule 
obtained  by  the  Defendant  to  set  aside  a  judgment 
signed  upon  a  warrant  of  attorney  given  by  him,  and  all 
subsequent  proceedings  thereon.  The  warrant  of  at- 
torney was  subject  to  a  defeazance,  by  which  it  appeared 
to  have  been  given  to  secure  the  due  and  punctual  pay- 

(a)  Oo.  Joe.  507.  (6)  6  Adol  6^  EIL  9S2. 
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ment  of  the  sum  of  150/.,  the  amount  of  a  certain  pro- 
missory note  given  by  CoUis  to  Berritigtotij  by  three 
instalments  of  50/.  each.  Tliis  note  was  dated  on  the 
1st  of  September  1837f  and  the  three  instalments  were 
payable  at  four,  eight,  and  twelve  months  from  the 
date ;  and  it  appeared  from  the  affidavits  on  each  side, 
that  at  the  time  of  the  contract  for  the  loan,  it  was 
agreed  that  the  Plaintiff  should  receive  the  sum  of  15A 
for  the  said  loan,  which  agreement  was  afterwards  car- 
ried into  effect  by  the  Plaintiff  paying  to  the  Defendant 
185/.  only  at  the  time  of  the  securities  being  executed 
by  the  Defendant.  But  the  affidavits  raise  also  a  dis- 
puted fact,  upon  which  the  whole  question  between  the 
parties  will  turn :  the  affidavits  on  the  part  of  the  Plain- 
tiff alleging  that  the  contract  between  the  parties  was 
for  a  loan  of  1502.  on  the  promissory  note  of  the  De- 
fendant, and  that  the  security  of  a  warrant  of  attorney 
and  a  deposit  of  a  lease  of  the  Defendant's  dwelling 
house  was  but  an  afterthought,  and  no  part  of  the  ori- 
ginal contract:  the  Defendant's  affidavits,  on  the  other 
hand,  alleging  that  the  real  contract  was  for  a  loan 
upon  the  security  of  the  leasehold  premises,  and  that 
the  note  was  afterwards  added,  for  the  purpose,  and 
as  affording  the  means  of  avoiding  the  Statute  of 
Usury. 

Now,  in  this  case,  we  are  called  upon  by  the  parties, 
by  their  mutual  consent,  to  draw  such  inferences  of  fact 
from  the  affidavits,  as  a  jury  might  do,  if  the  matters  of 
such  affidavits  had  been  in  evidence  at  Nisi  Prius ;  and 
after  giving  our  full  consideration  to  the  subject,  we  are 
of  opinion  that  the  proper  conclusion  to  be  drawn  from 
the  evidence  by  a  jury  at  Nisi  Prius  would  be,  that  the 
loan  was  agreed  upon  and  entered  into  between  the 
parties  as  a  loan  upon  the  security  of  the  deposit  of  the 
lease  of  the  Defendant's  leasehold  dwelling  house,  and 
that  the  security  of  the  promissory  note  and  warrant  of 
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attorney  were  added  to  the  security  of  the  deposit  for        i889« 

the  purpose  of  legalising  the  demand  of  interest  beyond       ' 

5  per  cent.  Bebmnotok 

We  think  such  a  transaction  is  not  brought  within  CoiiUs. 
the  words  of  the  statute  of  S  &  4  W.^.  c.  98.  s.  7.9  or 
the  1  Vict,  r.SO.y  those  acts  contemplating  the  case 
of  interest  taken  upon^  or  secured  by,  a  bill  of  ex- 
change or  promissory  note,  as  the^real  and  bona  fide 
ground  of  the  debt ;  and  not  extending,  or  meant  to 
extend,  to  the  case  of  a  bill  of  exchange  or  promissory 
note,  given  in  addition  to  a  security  of  another  nature, 
not  protected  by  the  statute,  upon  which  the  debt  was 
really  contracted ;  for,  if  the  latter  case  should  be  held 
to  be  comprised  within  the  act,  it  would,  in  effect,  nearly 
operate  as  a  general  repeal  of  the  statute  of  usury,  by 
enabling  persons  who  had  lent  money  upon  mortgage  at 
usnrious  interest  to  sue  for  and  recover  principal  and 
interest  upon  a  bill  or  note,  though  the  mortgage  secu- 
rity might  be  void ;  and  even  to  enforce  a  valid  security 
upon  the  land  for  the  principal,  if  the  usurious  interest 
should  not  be  reserved  by  the  mortgage ;  and  we  think 
the  case  oi  Ex  parte  Knight  In  re  Pownall  (a)  is  clearly 
distinguishable  from  the  present  The  contract  in  that 
case  was  an  express  and  specific  contract  of  discount 
upon  various  bills  of  exchange  and  nothing  else :  not  at  * 

all  varied  or  modified  in  its  nature,  by  reason  of  the  lender 
having,  at  the  time,  collateral  securities  in  his  hands  for  the 
repayment  of  monies  that  might  become  due :  but  in  this 
case  the  contract  is  of  a  loan  upon  the  pledge  of  the  title 
deeds.  And  in  Connqp  v.  Meaks  and  Another  (&),  the 
discount  of  the  bills  of  exchange  being  legalised  by  the 
statute  S  &  4  fF.  4.  c.  98.,  there  could  be  no  reason  why 
a  warrant  of  attorney,  given  subsequently  as  a  security 
for  such  legal  debt,  should  not  be  valid  also* 

(a)  1  Btac.  459.  (6)  2  Adol  Sf  EU.  326. 

▼OU  V.  z 
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1839.  But  as  the  loan  in  the  present  case  was  not,  in  our 

^  opinion,  really  made  upon  the  security  of  the  promia- 

^^  sory  note,  the  discount  taken  makes  the  debt  invalid, 

CoLLis.       and  consequently  we  think  the  warrant  of  attorney 

given  for  such  illegal  debt  is  invalid  also. 

Rule  absolute. 


2JV*.  9.  Upward  v.  Knight. 

A  plea  plead-  j^SSVMPSIT.    The  Plaintiff  declared  that  lOi.  was 

^xA^oi  ^  ^      ^"®  ^^  ^'"^  ^^^  ^^^^  ^^^^  ^^^  ^^^  money  lent,  and 

Plaintiff's  lOZ.  on  an  account  stated. 

demand.  Pleas.    1.  Non  assumpsit;  2.  That  105.,  parcel  of  the 

moice  with  demand,  was  claimed  on  the  sale  of  spirituous  liquors; 

the  formula  3.  That  at  the  time  of  the  commencement  of  the  suit, 

of  actumem     ^^^  plaintiff  was  indebted  to  the  Defendant  in  the  sum 

non,  whether 

it  he  pleaded    ^f  20L  for  work  and  labour ;  20/.  for  money  paid ;  and 

in  bar  of  part  20/.  upon  an  account  stated  between  them ;  which  sans 
mand  or  only  ^^®  Defendant  offered  to  set-off;  4.  That  upon  an 
against  the       account  stated,    the   Defendant  allowed  the   Plaintiff 

further  main-  g/.  IS5.  4id.  due  from  the  Plaintiff  to  the  Defendant, 

tenance  of  1  r  1      -rx  #• 

tlie  action  in    A^"  ^^^  ^^^  such  allowance  the  Defendant  was  m- 

respect  of        debted  to  the  Plaintiff  in  the  sum  of  7/.,  which  was  paid 
^^  before  the  commencement  of  this  suit. 

Demurrer  to  the  second  plea,  that,  being  pleaded  to 
a  part  only  of  the  cause  of  action,  it  did  not  commence 
with  the  allegation  of  actionem  noriy  or  conclude  with  a 
prayer  of  judgment; — to  the  third,  that  it  did  not  specify 
when  or  where  the  account  was  stated;-— to  the  fourth, 
that  being  pleaded  to  a  part  only  of  the  cause  of  action, 
it  did  not  commence  with  the  allegation  of  actionem  non^ 
or  conclude  with  a  prayer  of  judgment :  also,  that  it 
amounted  to  the  general  issue.    Joinder. 
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C  JoneSf  in  support  of  the  demurrer  to  the  second 
aod  fourth  plea,  relied  on  the  rule  9.  of  HiL  if  W,  4*., 
that  *'  in  a  plea  intended  to  be  pleaded  in  bar  of  the 
whole  action  generally,  it  shall  not  be  necessary  to*  use 
any  allegation  of  actionem  non^  or  to  the  like  effect,  or 
any  prayer  of  judgment ;  and  all  pleas  pleaded  without 
such  formal  parts  as  aforesaid  shall  be  taken,  unless 
otherwise  expressed,  as  pleaded  in  bar  of  the  whole 
action:"  and  referred  to  the  report  of  the  Common 
Law  Commissioners,  in  pursuance  of  which  the  new 
rules  were  framed.  In  Bird  v.  Higginsan  (a),  where  a 
prayer  of  judgment  was  held  unnecessary  in  a  plea 
applying  to  one  count  only,  the  plea  applied  to  the 
whole  cause  of  action  in  that  count :  here  the  second 
and  fourth  pleas  applied  only  to  a  part  of  the  cause  of 
action  in  any  one  count. 

In  support  of  the  demurrer  to  the  third  plea,  he 
cited  Ferguson  v.  Mitchell  [b\  Higgins  v.  Highfield  (c), 
and  Denison  v.  Richardson,  (d) 


1889. 

UrWABD 

Kmioht. 


MarshmaUf  contra.  Those  were  cases  of  declarations ; 
it  has  never  been  held  necessary  to  state  in  a  plea  of 
set-off  the  time  of  an  account  stated:  but  admitting  it  to 
be  necessary,  the  Plaintiff  ought  to  have  demurred  in 
respect  of  the  account  stated  only,  and  not  to  have  in- 
cluded tbe  entire  plea :  for  the  set-off  in  respect  of 
work  and  attendance,  and  money  paid,  is  in  the  nature 
of  a  separate  count,  which  might  stand  of  itself,  though 
the  count  on  the  account  stated  should  be  found  in- 
sufficient. The  demurrer,  therefore,  is  too  wide.  Spyer 
V.  ThelwelL  {e) 

Then,  with  respect  to  the  second  and  fourth  pleas, 
where  a  plea  is  against  the  farther  maintenance  of  an 


(a )  2  Adol  ^  EU.  696. 

(b)  2  Cr.  M.S^IL  687. 

(c)  18  East,  407. 


(d)  1^  East,  291  • 

{e)  2  Cr.  M.  S^  R.  692. 
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action  or  any  part  of  it,  the  allegation  of  actionem  non  is 
necessary ;  but  where  it  is  pleaded  altogether  in  bar  of 
maintaining  the  actjon,  or  any  part  of  it,  that  allegation 
is  unnecessary.  In  PtUney  v.  Swann  {a)  Parke  B.  says, 
of  the  ninth  rule  of  Hil  4  W.  4.,  "  its  object  was  to 
prevent  unnecessary  statements  being  made  in  the  in- 
troductory parts  of  the  pleading.  It  is  to  be  understood 
as  applying  to  a  plea  pleaded  in  bar  of  the  whole  ac- 
tion, as  contradistinguished  from  a  plea  in  bar  of  the 
further  maintenance  of  the  action.  It  did  not  mean  to 
affect  the  ordinary  rules  of  pleading." 


TiNDAL  C.  J.  According  to  the  new  rules,  a  plea  is 
to  be  deemed  as  pleaded  to  the  whole  action,  unless 
otherwise  expressed;  it  25  otherwise  expressed  here,  and 
the  second  and  fourth  pleas  are  pleaded  only  to  part 
of  the  demand:  the  Defendant  may  have  leave  to  amend. 
The  objection  to  the  set-off  for  an  account  stated  falls 
to  the  ground,  because  the  commencement  of  the  plea 
alleges  the  Plaintiff  to  have  been  indebted  before  the 
commencement  of  the  action,  for  the  several  matters  set 
forth  in  the  plea. 

The  Defendant  had  leave  to  amend. 


(a)  2  Mees.  S^  WeU.  72. 
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IN  THE  EXCHEQUER  CHAMBER, 

Jones  v.  Waite.  Feb.  ii. 

npHE  Plaintiff  declared  that,  on  the  19th  of  October  A  deed  of 

18S3,  the  Defendant  signed  a  certain  memorandum  j^^^^'^ 

in  writing,  whereby  he  agreed  to  and  with  the  Plaintiff,  Plaintiff  and 

that  the  time  mentioned  in  a  certain  deed  of  separation  ^^  y^^\ 

haying  been 
for  the  Plaintiff's  quitting  a  certain  house  at  Hollawai/i  drawn  up, 

should  be  extended  to  the  9th  of  December  then  next,  hut  not  ex- 

indusive ;  and  also  to  pay  the  Plaintiff  the  sum  of  160/.,  ^^^^j^^ 

by  eight  half-yearly  payments,  towards  Messrs.  Home      Held,  that 

and  Gates's  demand  of  366/-  45.  9A,  the  said  Plaintiff  his  ewcuting 

such  deed 
taking  the  whole  of  such  demand  on  himself;  the  pay-  ^as  a  legal    ' 

ments  to  be  made  at  the  times  of  the  payment  of  the  consideration 

annuity  mentioned  in  the  said  deed  of  separation.    And  ^^  iw^^^dSmt 

the  Defendant  also  agreed  to  pay  20/«  towards  liqui-  to  pay  certain 

datinff  certain  outstanding  debts  at  Rickmansworthy  and  ^^^  ^^ 
I     r^   .  1    •         .1  •    ij  TT  ,    expenses,  for 

also  220/.  towards  certam  household  expenses  at  Hoi'-  which  PLun- 

^oway^  such  last-mentioned  sum  of  220/.  being  divided  tiff  was  solely 
into  two  payments,  one  half  thereof  payable  at  Michael-  ^  * 
mas^day  then  next,  and  the  other  half  at  Lady-day  at 
18S5.  And  by  the  said  memorandum  in  writing,  it 
was  stated,  that  the  Defendant  agreed  to  the  above  in 
consideration  of  the  Plaintiff's  executing  the  deed  of 
separation,  and  agreeing  to  pay  Messrs.  Home  and 
Gateii  and  the  household  expenses  and  Rickmansworik 
debts,  in  full.  And  the  Plaintiff  averred,  that  he,  con- 
fiding in  the  said  agreement  of  the  Defendant,  and  in 
consequence  thereof,  was  induced  to,  and  did  then  exe- 
cute, the  said  deed  of  separation  in  the  said  memo- 
"andom  mentioned,  that  is  to  say,  a  certain  deed  of 
separation  between  the  Plaintiff  and  one  M(^ry  bis  wife, 


S'&QOel\  .   /^/- 
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1839*  and  agreed  to  pay  the  said  Messrs.  Home  and  Gaie^ 
in  tlie  said  memorandum  mentioned,  their  said  demand 
of  366/.  4>5.  9(2.,  and  the  said  household  expenses  and 

Waits,      Rickmansworth  debts  in  full ;  and  then  took  upon  hin^ 
self  the  payment  of  the   said   demands,    debts,  and 
expenses ;  whereof  the  Defendant  had  notice :  yet  the 
Defendant  did  not  nor  would  perform  the  said  agree- 
ment, but  wholly  neglected  and  refused  (although  often 
requested  so  to  do),  to  make  the  first  payment  of  tbe 
said  sum  of  220/.,  so  agreed  to  be  paid  by  the  Defend- 
ant towards  the  household  expenses  at  HclUmoy  as 
aforesaid ;  which  said  first  payment  thereof,  amounting 
to  a  certain  sum  of  money^  to  wit,  llO/.,  under  mid  by 
virtue  of  the  said  agreement  or  memorandum  in  writing, 
became  due  and  payable,  and  ought  to  have  been  paid 
by  the  said  Defendant  at  Michaelmas^day  1834,  but  the 
same  still  remained  wholly  due  and  unpaid ;  and  the 
Plaintiff  by  reason  thereof  was  forced  and  obliged  to 
pay,  and  was  liable  to  pay  the  same  out  of  his  own 
monies:  to  the  damage  of  the  Plaintiff  of  120/. 

Plea,  —  That  at  the  time  of  the  supposed  signing  by 
the  Defendant  of  the  supposed  memorandum  in  writing 
in  the  declaration  mentioned,  and  before  and  at  the 
time  of  the  commencing  of  this  suit,  the  Plaintiff  was 
solely  liable  to  make  to  the  said  Messrs.  Home  and 
Gates  the  payments,  the  supposed  agreement  by  tbe 
Plaintiff  to  make  which,  was  by  the  said  supposed  me- 
morandum in  writing,  stated  to  be  in  part  the  consider- 
ation for  the  Defendant's  agreeing,  as  was  alleged  to  be 
in  the  said  supposed  memorandum  in  writing  agreed  by 
the  Defendant ;  and  that  the  Plaintiff  was,  at  the  said 
time  of  the  supposed  signing  by  the  Defendant  of  the 
said  supposed  memorandum  in  writing,  and  before  and 
at  the  time  of  the  commencing  of  this  suit,  solely  liable 
to  pay  the  said  household  expenses,  and  Richnansawrih 
debts,  in  full,  the  supposed  agreement  by  the  Plaintiff 
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to  pay  which  household  expenses  and  Rickmanswortk 
debts,  in  fuU,  was,  by  the  said  supposed  memorandum 
ia  writiog,  stated  to  be  in  part  the  consideration  for  the 
Defendant  agreeing,  as  was  alleged  to  be  in  the  said 
supposed  memorandum  in  writing  agreed  by  the  De- 
fendant: and  that,  the  Defendant  was  ready  to  verify. 

Special  demurrer,  on  the  ground  that  the  plea  was 
double.    Joinder. 

The  case  was  first  argued  in  the  Court  of  Common 
Pleas  in  Easter  term  18S5,  and  judgment  was  given  for 
the  Plainti£P(a} :  and  upon  error  being  brought  in  the 
Exchequer  Chamber, 

It  was  argued  in  Hilary  vacation,  18S6  (4th  of  Feb^ 
ruanf)j  before  Lord  Denman  C.  J.,  Lord  Abinger  C.  B., 
Littkdale  J.,  Alderson  B.,  and  Patteson  J.,  by 


1839. 

JoNKfl 

O. 

Waitb. 


T.  F.  EUiSf  for  Plamtiff  in  error  (the  Defendant  be- 
low). 

First,  As  to  the  cause  assigned  for  special  demurrer. 
The  general  principle  is  that,  if  part  of  a  consideration 
be  merely  void,  the  contract  may  be  supported  by  the 
residue  of  the  consideration,  if  good  per  se. ;  Best  v. 
Jolly  (6),  Cripp  v.  Golding  (c),  Bradbume  v.  Brad^ 
bume  {d)i  Coulston  v.  Carr  {e\  Crisp  v.  Gomel  (g),  Bret 
V.  J.  &  and  Ms  Wife  {h\  Com.  Dig.  Action  on  Case  in 
Assumpsit  (B.) :  but  if  any  part  of  a  consideration  be 
illegal,  it  vitiates  the  whole.  Fetherstone  v.  Hutching 
9on  (f),  Bridge  v.  Cage  (^),  Scott  v.  Gillmore  (/),  Card  v. 
Hope,  (m)  If,  therefore,  the  part  of  the  consideration 
not  pleaded  to,  be  merely  void,  it  was  necessary  to  an- 


(a)  See  1  New  Cases,  656. 
(6)  15i(f.38. 

(e)  1  Rol  Abr.  30.     Action 
mr.  CoH  7,  2. 

(d)  CfQ.  Eliz.  149. 

(e)  Cro.  Eliz.  847.  2d  re- 
lohitioD. 


{g)  Cro.  Jac.  127. 
(A)  Cro.Eiix.755. 
(f)  Cro.  Eliz.  199. 
Ik)  Cro.  Joe.  103. 
(/)   3Taunt.ii26. 
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8wer  all  the  rest  of  the  consideration ;  answering  part 
of  the  rest  would  not  be  sufficient ;  and  it  follows  that 
there  is  no  duplicity  in  the  plea.  If  the  part  of  the 
consideration  not  pleaded  to»  be  illegal,  the  question  of 
duplicity  does  not  arise  as  the  declaration  is  ill. 

The  parts  of  the  consideration  pleaded  to,  are  merely 
void,  because  a  promise  by  a  party  to  do  what  he  is 
bound  to  do  i$  no  consideration  at  all ;  Harris  ▼.  Wai" 
son  (a),  Stilk  v.  Myrick  (i),  note  (2)  to  Barber  v.  Fox.  (c) 

But  the  part  of  the  consideration  not  pleaded  to,  is 
illegal  •  It  amounts  to  this :  that  the  Plaintiff,  for 
money  to  be  paid  to  him,  agrees  to  execute  a  deed  of 
separation  from  his  wife.  Now,  first,  a  husband  cannot 
sell  his  consent  to  a  separation.  [On  this  point  £015  re- 
peated the  arguments  urged  in  the  Court  below;  but  the 
Court  intimated  that  it  was  unnecessary  to  discuss  the 
general  principle,  which  was,  in  effect,  admitted  by  the 
Court  of  Common  Pleas.]  Then  the  question  is,  whe- 
ther, if  it  be  unlawful  for  a  husband  to  sell  his  assent  to 
a  separation,  it  is  lawful  for  him  to  sell  his  assent  to  a 
deed  of  separation.  It  is  impossible  to  distinguish  the 
two.  The  deed  is  a  step  in  the  transaction ;  if  the 
whole  transaction  cannot  be  the  subject  of  a  contract, 
neither  can  any  part.  Suppose  the  deed  itself  stated 
what  is  here  alleged,  that  the  consideration  for  execut- 
ing it  was  money  paid  to  the  husband;  that  would 
vitiate  the  deed :  or  suppose  an  action  brought  against 
the  husband,  on  this  agreement,  for  not  executing  the 
deed ;  it  is  clear  that  such  an  action  must  fail ;  fVorraU 
V.  Jaccb  (</),  WiUces  v.  Wilkes,  {e)  It  was  said  below, 
that  the  argument  for  the  Defendant  below  proceeded 
upon  the  assumption  that  the  parlies  were  not  already 
separated ;  which  comes  to  this,  that  the  original  Phin- 


(a)  Peake  N.  P.  C.  72. 

(b)  2  Campb.,  317.     S,  C. 
6  Esp.  N.  P.  C.  129. 


(c)  2  Wms.  Sound.  136. 

(d)  S  Mer.  Q68. 

(e)  2Di€k.79l. 
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tiff  on  this  record  may  assume  the  fact  of  an  antece- 
dent separation.  Now  this  most  rest  either  upon  what 
the  record  does  shew^  or  upon  the  absence  of  any 
auction  to  the  contrary.  First,  As  to  what  the  record 
does  shew, — all  that  appears  is,  that  a  deed  of  separa- 
tioo,  unexecuted,  existed.  No  consent  by  the  wife  is 
alleged,  nor  any  knowledge  by  her  that  it  existed ;  and, 
as  to  the  husband's  consent,  all  that  appears  is,  that 
he  would  not  execute  the  deed  till  induced  to  do  so 
by  the  agreement  to  pay  him  money.  An  allegation 
that  some  one  had  drawn  up  a  deed  of  separation 
which  the  husband  refused  to  sign  till  paid  for  doing 
so,  cannot  be  considered  as  an  allegation  of  the  pre- 
vioas  fact  of  an  agreement  by  husband  and  wife  to 
separate.  If  the  record  be  so  construed,  and  the  fact 
be  (as  assumed  on  the  part  of  the  Defendant  in  error) 
material,  then  a  plea  denying  an  agreement  for  se- 
paration  antecedent  to  the  agreement  declared  on,  and 
concluding  to  the  country,  would  be  good :  but  clearly 
sacb  a  plea  could  not  be  supported.  Then,  next, 
can  such  an  agreement  to  separate  be  presumed  from 
the  absence  of  a  denial  of  it?  Assuming,  for  this 
part  of  the  argument,  that  (on  the  grounds  already 
insisted  upon)  the  declaration  contains  no  allegation  of 
the  bet,  did  it  lie  on  the  Defendant  below  to  deny  it  ? 
It  is  said  that  illegality  will  not  be  presumed ;  and  that, 
therefore,  every  fact  not  inconsistent  with  the  record 
will  be  assumed  which  could  make  the  agreement  legal. 
The  rule,  however,  is  not  so  wide.  An  allegation, 
capable  of  a  construction  which  will  exclude  illegality, 
will  receive  such  construction :  but  a  fact,  not  alleged, 
will  not  be  imported  into  a  record.  On  the  principle 
suggested,  it  would  be  impossible  to  frame  a  plea :  for 
the  possibilities  which  might  make  an  agreement  lawful, 
could  never  be  exhausted  by  negative  allegations.  If  it 
be  urged  that  the  Court  will  presume  a  divorce;  that 
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I8S9.       husband  and  wife  had  discovered  that  they  were  within 

the  prohibited  degrees;    or  that  one  of  them  had  a 

JoNtt  yfif^  Qf  husband  living,  &c. ;  the  same  principle  might 
WAire.  ^^^^  ^^^^  applied  in  almost  every  case  where  the 
agreement  has  been  disallowed  for  iil^;ality.  Thus, 
Featherstone  v.  Hutchinson  {a)  is  relied  upon  by  Tin^ 
dal  C»  J.  (b)  as  shewing  that  if  either  part  of  the 
consideration  be  illegal^  the  whole  falls  to  the  groand. 
There,  the  judgment  was  arrested  because  a  part  of 
the  consideration  was,  the  PlaintifiP  (a  bailiff)  allowing 
the  Defendant,  whom  he  had  taken^  to  go  at  large, 
contrary  to  the  statute  of  2S  H.  6.  c.  10.  But,  if  the 
Defendant  was  already  at  large,  that  part  of  the  con* 
sideration  would  be  simply  void.  So,  in  Hartley  v. 
Rice  (c),  many  presumptions  might  have  been  im- 
ported justifying  a  restraint  of  the  party  from  mar* 
riage.  There,  Lord  EUenboraugh  said  that  it  was 
urged  ^^  tliat  the  restraint  is  not  to  operate  for  an 
indefinite  period,  but  only  for  six  years,  and  that 
there  might  be  reasonable  grounds  to  restrain  the  party 
for  that  period.  But  no  circumstances  are  stated  to  us 
to  skew  that  the  restraint  was  reasonable ;  and  the  dis* 
tinct  and  immediate  tendency  of  the  restraint  stamps 
it  as  an  illegal  ingredient  in  the  contract"  In  Lowe 
V.  Peers  (d)  the  Defendant  had  covenanted  to  marry 
no  one  but  the  Plaintiff.  The  judgment  was  arrested, 
though  it  was  urged  that  the  parties  had  probably 
agreed  to  marry  each  other.  Lord  Mansfield  there 
said,  *'  Here  is  not  the  least  ground  to  say  that  this 
man  has  engaged  to  marry  this  woman,  much  less 
does  any  thing  appear  of  her  engaging  to  marry  him." 
The  principle  contended  for,  if  true,  would  apply 
to  presumptions  in  evidence,  h  fortiori;  but  the  con- 

(a)  Cro.  Eliz.  199-  (c)  10  East,  22. 

(h)  Watte  V.  Jones,  1  New  {d)  4  Burr.  2225. 
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tniry  was  ruled  in  Holland  v.  HaU  {a%  where  Abbott  J. 
said,  ^<  If  there  be  on  the  face  of  the  agreement  an 
illegal  intention,  is  it  too  much  to  say  that  the  burden 
lies  on  the  party  who  uses  expressions  primd  facte 
importing  an  illegal  purpose  to  shew  that  the  intention 
was  legaL"    Every  presumption  which  can  be  suggested 
here,  might  have  been  made  in  Br&rni  y.  Peck{b)  and  ' 
Tennant  v.  Braie.  (c)     Besides,  the  legal  presumption 
is,  that  parties,  who  are  husband  and  wife,  are  living  to- 
gether in  conformity  with  the  general  policy  of  the  law. 
But,  further,  no  such  presumption  as  is  suggested  can 
cure  the  defect.     If  the  parties  had  agreed  to  separate, 
and  had  actually  separated,  it  would  not  have  been  the 
less  illegal  in  the  husband  to  sell  his  consent  to  a  deed 
recognising  or  affirming  the  separation.     [^Alderson  B. 
You  admit  that  parties  may  separate  legally ;  why  should 
not  the  doing  what  is  l^al  be  a  good  consideration  ?] 
If  the  separation  be  bought,  or  any  part  of  the  trans- 
action be  the  result  of  a  sale,  it  is  so  far  not  legal.     It 
is  legal  to  vote  for  a  candidate  at  an  election ;  a  pro- 
mise to  vote  for  him  will  be  no  consideration  for  a 
promise  to  pay  money.     \^Alderson  B.   Tliat  is  by  sta- 
tute.]   The  principle  is  not  confined  to  statutory  ille- 
gality.   It  is  lawful  for  a  judge  or  juryman  to  decide 
for  a  Plaintiff  if  he  be  in  the  right;  but  a  contract  to 
do  80  for  money  would  be  not  only  void  but  illegal ; 
and  no  presumption  could  cure  it.     This  principle  is 
illustrated  by  Hartley  v.  Rice  (d),  Allen  v.  Heam  (e), 
Card  V.  Hope  (g\  Key  v.  Bradshaw.  (A)     IPatteson  J. 
You  admitted,  in  the  argument  below,  that  the  contract 
of  trustees  to  indemnify  a  husband  from  his  wife's  future 
debts  is  a  good  consideration  for  the  husband's  contract 
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with  them.]  That  rests  on  grounds  perfectly  distinct, 
which  were  pointed  out  in  the  argument  below  {a) ;  to 
which  it  may  be  added,  that  such  a  contract  is  free  from 
the  objection  here  made,  because  it  holds  out  no  in- 
ducement to  separation,  but  merely  gives  an  indemnity. 
One  of  the  learned  Judges  of  the  Common  Pleas  is 
.  reported  to  have  said,  that  ''Courts  of  law  view  separa- 
tion deeds  with  more  favour  than  formerly*"  Bat  for 
nearly  half  a  century  the  current  of  authorities  has  ma 
strongly  in  the  opposite  direction.  See  1  New  Casesj  659. 
Ehoorthy  v.  Bird{b)  is  the  only  case  of  an  opposite 
aspect.  But  there,  an  equity  had  already  arisen  from 
the  separation  de  facto :  and  that  case  has  not  been  con- 
sidered to  be  in  conformity  with  the  acknowledged  prin- 
ciples of  courts  of  equity. 


22.  V.  Richards^  contra.  Perhaps  the  special  grounds 
of  demurrer  cannot  be  supported.  But  the  part  of  the 
consideration  which  is  not  answered  is  sufficient  to  sup- 
port the  promise.  Unless  there  be  an  absolute  illegality, 
the  mere  trouble  of  executing  the  deed,  however  trifling, 
is  a  good  consideration,     PvUin  v.  Stokes,  (c) 

No  illegality  appears,  and  none  will  be  presumed. 
First,  it  does  not  distinctly  appear  that  the  deed  was  a 
deed  separating  the  husband  and  wife  in  the  sense 
attributed  to  it  on  the  other  side.  The  word  '^  separ- 
ation "  has  many  meanings.  But  supposing  the  deed  to 
be  a  deed  suspending  the  relation  of  husband  and  wife, 
such  deed  may  be  legal;  and  the  deed  herci  not  being 
set  out,  the  Court  must  assume  that  it  is  legal.  In  Hob- 
son  V.  Middleton  {d)  Bayleyi.  said,  '*  Although  in  general, 
in  pleading,  an  equivocal  expression  is  to  be  construed 
against  the  party  using  it,  yet  whepe  the  opposite  party 


(a)  Waite  v.  Joum^  1  New 
Ca.  660. 

(6)  2  Sim.  Sf  Stu.  372. 


(c)  2  H.  BL  S12. 
Id)  6  B.^  a  295. 
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has  pleaded  over,  that  is  an  admission  that  the  expres- 
sion is  to  be  taken  in  that  sense  which  will  support  the 
previous  pleading."  [Littledale  J.  referred  to  Lord  Eilen^ 
borougffs  language  in  Ord  v.  Fenwick.  (a)]    It  is  argued 
thaty  even  assuming  the  deed  to  be  legal  in  its  terms,  it 
would  be  illegal  to  promise  to  pay  this  money  as  a  con- 
sideration for  executing  it.    That  might  or  might  not  be 
so,  according  to  the  situation  of  the  parties.    Supposing 
them  already  separated,  this  money  might  be  paid  merely 
to  facilitate  arrangements  for  the  support  of  the  wife,  the 
distribution  of  the  property  of  the  two,  and  many  other 
purposes  which,  under  such  circumstances,  would  not 
contravene  the  policy  of  the  law.     If  in  any  state  of 
things  not  inconsistent  with  the  record,  the  transaction 
would  be  legal,  the  Court  will  assume  that  to  be  the 
actual  state  of  things.     Besides,  the  language  of  the  re- 
cord shews  that  the  parties  were  separate ;  at  any  rate 
it  natives  the  supposition  made  on  the  other  side,  that 
the  separation  originated  in  the  agreement ;  for  a  deed 
of  separation  appears  to  have  been  prepared  containing 
terms  to  be  mutually  agreed  on  between  the  parties : 
and  the  agreeing  for  money,  to  be  applied  to  the  past 
expenses  of  the  parties,  as  an  inducement  for  executing 
the  deed,  is  very  different  from  agreeing  to  live  separate. 
Even  had  the  agreement  been  to  live  separate,  it  does 
not  follow  that  the  contract  would  be  void.    Elwarthy 
V.  Bird{b)  may  not  be  an  authority  of  much  weight; 
for  the  circumstances  there  were  very  peculiar.    But  the 
Courts  have  considered  the  legality  of  separation  deeds 
to  be  too  firmly  established   to  be  now  questioned. 
It  is  assumed  on  the  other  side,  that  this  is  simply 
the  case  of  money  paid  to  the  husband.     But  it  is 
money  paid  towards  the  by-gone  expenses  of  the  hus- 
band and  wife.     Why  should  not  an  arrangement  as 
to  this  be  made  a  part  of  the  terms  even  of  the  separ- 
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ation  itself,  as  well  as  a  contract  by  trustees  to  indemnify 
the  husband  against  the  wife's  future  debts,  to  which, 
it  is  admitted,  there  is  no  objection  ? 

However,  supposing  this  part  of  the  consideratioa 
void,  the  agreement  may  be  supported  on  the  residue  of 
the  consideration.  A  party  by  agreeing  to  make  a 
payment  alters  his  situation ;  it  cannot  be  said  that, 
after  the  agreement  is  executed,  he  Lies  only  under  the 
antecedent  liability. 

T.  F.  Ellis  in  reply.  The  PlaintifiP  in  error  contends 
that  the  declaration  shews  a  substantive  illegality,  by 
treating  the  promise  to  pay  money  as  the  inducement  to 
execute  the  deed.  It  is  argued  that  the  money  is  to  be 
applied  to  bygone  household  expenses ;  but  it  is  ad- 
mitted on  the  record,  that  the  husband  was  at  the  time 
of  the  agreement  solely  liable  for  these  expenses.  It 
is,  therefore,  like  a  promise  to  pay  his  debts  for  him,  or 
a  promise  to  pay  him  monies  numbered.  Besides,  there 
is  nothing  on  the  record  connecting  these  expenses 
With  the  wife.  Then,  it  is  said  that  the  nature 
of  the  deed  does  not  expressly  appear.  If  the  plea 
had  run  thus,  ^^  The  Defendant  says  that  the  said  deed 
was  a  deed  of  separation  betwe<^  the  Plaintiff  and  his 
wife,"  it  would  have  been  a  mere  repetition  of  the 
words  of  the  declaration,  that  is  to  say,  <^  a  certain 
deed,  &c."  Had  issue  been  taken  on  the  allegation  of 
its  execution,  the  Defendant  in  error,  could  have  sup- 
ported his  issue  only  by  shewing  a  deed  of  separation. 
There  is  no  ambiguity  in  the  words  "  Deed  of 
separation  between  husband  and  wife."  Such  a  head  of 
deeds,  in  a  stamp  act,  for  instance,  would  be  unequi- 
vocal. The  attempt  on  the  other  side  is  to  confound 
the  question^  whether  the  deed  per  se^  and  in  its  terms, 
must  be  supposed  legal  (which  the  Plaintiff  in  error 
admits),  with  the  question  whether  the  execution  by  a 
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husband  of  a  deed  of  separation,  legal  or  illegal,  can  be 
a  good  consideration  for  a  promise  by  a  third  party  to 
pay  money  to  the  husband.  As  to  the  suggestion  that 
the  Court  will  import  the  fact  of  an  antecedent  separa- 
tion or  agreement  to  separate,  no  answer  has  been 
offered  to  the  authorities  cited  against  such  a  construc- 
tion of  the  record.  The  Plaintiff  in  error  admits  that 
eveiy  all^^ation  in  the  declaration  shall  be  construed 
most  &yourably  for  the  Plaintiff  below,  and  that  is  all 
that  can  be  required,  according  to  Hobson  v.  Middle^ 
ton  {a)  and  Ord  v.  Fefvwick{b).  But  here,  there  is  no 
allegation  of  separation. 

Cur.  adv.  xmlt* 
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Patteson  J.     The  objection   to   the  Plaintiff's   re- 
covering in  this  action,  a  sum  of  110/.  which  the  De- 
fendant had  promised  to  pay  him  at  Michaelmas  1834, 
arises  from  the  consideration  for  that  promise.     From 
the  declaration  and    plea,   it  appears  that  the   con- 
sideration consisted  of  two  parts :  first,  the  Plaintiff's 
executing  a  deed  of  separation  between  himself  and  his 
wife,  which  had  been  already  prepared  ;  and,  secondly, 
the  Plaintiff's  taking  upon  himself  certain  payments  to 
Messrs.  Home  and  GateSy   and  certain  household  ex- 
penses and  debts,  and  agreeing  to  pay  the  same  in  full ; 
but  for  which  payments,  expenses,  and  debts,  the  Plain- 
tiff was  already  ^lely  liable.     The  second  part  of  this 
consideration  may  be   treated  as  wholly  nugatory,  as 
being  merely  an  engagement  by  a  man  to  pay  his  own 
debts,  and  the  question  turns  entirely  upoii  the  first  part: 
If  that  be  illegal,  the  action  must  fail,  because  illegality 
of  part  of  the  consideration  doubtless  vitiates  the  whole 
contract 
Now  it  is  conceded  that  a  separation  of  husband  and 
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wife  may  be  in  itself  a  legal  act,  and  that  any  deed  or 
agreement  for  carrying  it  into  effect  may  be  legal,  pro- 
vided it  be  for  an  actual  and  immediate,  and  not  for  a 
contingent  or  future  separation.  The  terms  of  the  deed 
of  separation  in  the  present  case  are  not  stated  apoa 
the  record ;  but  as  illegality  is  not  to  be  presumed,  we 
must  take  it  that  the  deed  is  in  its  provisions  legal 
It  is  however  said,  that  it  is  illegal  to  give  the  husband 
money  as  an  inducement  to  consent  to  such  actual  and 
immediate  separation,  and  that  an  engagement  to  pay 
him  part  of  certain  debts  for  which  he  is  solely  liable,  is 
tantamount  to  giving  him  money.  The  illegality  of  so 
doing  is  sought  to  be  established  by  reference  to  the 
cases  o( Hartley  v.  Rice  (a),  Allen  v.  Heam  (d),  and  Orr^ 
V*  Hope,  (c)  Those  cases  are  perhaps  dbtinguishable. 
In  Hartley  v.  Rice^  the  agreement  not  to  marry  was 
held  illegal  in  itself,  quite  independently  of  money  being 
the  inducement*  Allen  v.  Heam  was  a  case  of  wager 
as  to  the  election  of  members  of  parliament,  a  matter 
which  was  held  to  be  incapable  of  being  the  subject  of 
any  binding  contract.  Card  v.  Hope  turned  upon  the 
contract  being  a  fraud  upon  the  bye  laws  of  the  Emt 
India  Company.  But  admitting  that  the  consent  of  the 
husband  to  a  separation  cannot  legally  be  purchased,  it 
by  no  means  follows  that  part  of  the  arrangement,  in 
carrying  into  full  effect  a  separation  previously  agreed 
upon^  may  not  legally  be  that  the  hnsband  should  be 
indemnified  in  the  whole  or  in  part  against  certain  debts 
contracted  during  the  time  that  he  and  his  wife  were 
living  together,  and  for  which  he  is  solely  liable  in  point 
of  law,  in  the  same  manner  as  it  is  unquestionably  a 
legal  part  of  such  arrangements,  that  he  should  be  in- 
demnified against  debts  to  be  contracted  afterwards,  for 
which  he  might  also  become  liable  in  point  of  law.    On 
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the  contrary,  I  am  of  opinion  that  such  indemnity  is 
]^I,  and  that  the  husband  might  legally  make  it  the 
condition  of  his  executing  the  deed  of  separation  which 
hod  been  prepared. 

The  question,  therefore,  as  it  seems  to  me,  is  reduced 
to  this :  whether,  upon  the  face  of  this  record,  it  appears 
that  the  Defendant  promised  to  pay  the  Plaintiff  money 
in  consideration  of  separating  or  agreeing  to  separate 
from  his  wife ;  in  which  case  I  think  that  the  contract 
would  be  illegal:  or  that  the  Defendant  promised  to 
p9y  the  Plaintiff  money  towards  certain  expenses  already 
incurred  whilst  the  Plaintiff  and  his  wife  were  living 
together,  in  consideration  that  the  Plaintiff  would  ex- 
ecute a  deed  of  separation  which  had  been  already  pre- 
pared. I  think  that  the  record  shews  the  latter  state 
of  facts. 

I  agree  with  the  learned  counsel  for  the  Defendant, 
(Plaintiff  in  error,)  that  the  Court  cannot  conjecture 
any  thing  respecting  the  contents  of  the  deed  of  separ- 
ation, or  import  into  the  case  any  supposed  facts  for  the 
purpose  of  shewing  the  legality  or  illegality  of  the  con- 
tract. I  take  the  facts  only  as  they  appear  on  the 
record,  and  they  are  these :  that  by  a  deed  of  separation 
between  the  Plaintiff  and  his  wife,  not  yet  executed  by 
the  Plaintiff,  he  was  to  quit  a  house  at  Holloway  on  a 
certain  day,  and  that  some  annuity  was  mentioned  in 
that  deed  ;  that  afterwards,  by  the  written  memorandum 
of  agreement  on  which  the  Plaintiff  in  this  action 
declares,  the  time  for  quitting  the  house  at  Hollamajf 
was  extended ;  that  the  Plaintiff  agreed  to  pay  Messrs. 
Home  and  Gates^  the  household  expenses  at  HoUffxay^ 
and  the  Bichmansworth  debts  in  full ;  and  that,  in  con- 
sideration of  his  so  agreeing,  and  of  his  executing  the 
deed  of  separation,  the  Defendant  promised  to  pay  him 
160/.  by  eight  half  yearly  payments  towards  the  debt 
due  to  Home  and  Gates^  20/.  towards  the  Rickmans^ 
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1834,  and  Lady-day  1835,  towards  tbe  household  ex- 
penses at  HoUoway. 
Waits.  It  is  plain  from  these  facts,  that  for  some  reason  or 

other  (and  we  are  not  to  presume  an  ill^al  one),  a 
separation  between  the  Plaintiff  and  his  wife  had  been 
determined  upon,  the  terms  of  which  had  been  reduced 
into  writing  in  the  form  of  a  deed ;  that  the  PlaiDtiff 
for  some  reason  or  other  had  not  yet  executed  tbat 
deed,  and  that  he  was  induced  to  execute  it  by  the  De- 
fendant's promise,  which  is,  in  effect,  a  promise  to 
indemnify  the  Plaintiff  against  —  among  other  things— 
a  part  of  the  bygone  household  expenses  of  the  house 
at  HoUffway  which  the  Plaintiff  was  to  quit. 

I  assume  the  deed  of  separation  to  be  legal,  because 
no  illegality  is  shewn  ;  and  I  hold  the  consideration  for 
the  Defendant's  promise  to  be  legal,  because  it  is  not 
that  the  husband  would  separate  from  his  wife,  but  that 
he  would  complete  the  instruments  and  arrangements 
of  a  separation  already  determined  upon. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 

Alderson  B.  I  also  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas  ought  to  be  af- 
firmed, and  I  shall  state  my  reasons  very  shortly. 

It  is  conceded  that,  if  any  part  of  the  consideration 
for  the  promise  of  the  Defendant  below  be  illegal,  the 
judgment  ought  to  be  reversed;  and  it  cannot  be  dis- 
puted that  an  engagement  to  pay  i  sum  of  money  as  an 
inducement  for  a  future  separation  of  a  man  from  his 
wife  would  be  contrary  to  law.  But  the  difficulty  is  to 
point  out  upon  these  pleadings  that  this  illegality  is 
sufficiently  alleged. 

It  appears  clearly  from  the  declaration,  tliat  a  deed 
of  separation  had  been  prepared  before  the  agreement 
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declared  on,  for  the  first  statement  in  the  agreement  on 
which  the  Plaintiff  proceeds  speaks  of  enlarging  the 
time  mentioned  in  such  deed  of  separation ;  and  it 
speaks  also  of  the  annuity  mentioned  in  it,  which  may 
probably  be  taken  to  be  an  annuity  to  be  paid  by  the 
Plaintiff  to  his  wife.  The  engagement  of  the  Defendant 
to  pay  the  sums  mentioned  in  his  agreement  is  then 
stated  to  be  on  the  consideration  of  the  Plaintiff's  exe^ 
cuting  this  deed  of  separation^  and  taking  on  himself  the 
payment  of  certain  debts. 

All  this  is  quite  consistent  with  a  previous  separation 
already  agreed  on  between  the  husband  and  wife ;  and 
there  is  nothing  that  I  can  see  illegal  after  husband  and 
wife  have  actually  separated,  upon  certain  terms  mutu- 
ally agreed  between  them,  in  a  third  persoq^'s  under- 
taking to  pay  certain  debts  in  order  to  induce  the 
hosband  to  execute  a  deed  of  separation,  and  thereby 
secure  to  the  wife  the  advantages  so  stipulated  for  at 
the  antecedent  time  when  their  actual  separation  took 
place. 

If  all  this  be  consistent,  and  I  think  it  is,  with  the 
facts  stated  on  this  record,  there  is  nothing  shewn  to  be 
illegal  in  the  consideration  for  the  Defendant's  agree- 
ment. If  there  had  been  no  previous  separation,  and  it 
was  in  truth  a  bargain  for  a  separation  in  future,  the  De- 
fendant should  have  stated  that  affirmatively  in  pleading. 
For  illegality  is  not  to  be  presumed ;  but,  unless  the  con- 
trary be  expressly  alleged  upon  the  record,  we  ought 
to  assume  that  the  parties  have  acted  in  conformity  to 
the  law. 

For  these  reasons  I  think  that  the  judgment  of  the 
Court  of  Common  Pleas  ought  to  be  afiirmed. 


1839. 

JONB8 

V, 

Waits. 


LiTTLEDALE  J.  coucurrcd  with  Patteson  J.  and  Alder- 
ton  B.,  in  affirming  the  judgment  of  the  Court  below 
uid  upon  the  grounds  stated  by  them. 
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Lord  Abinger  C.  B.  In  this  case  the  declaration 
sets  forth  two  considerations  for  the  promise  to  pay  a 
sum  of  money  to  the  Plaintiff:  the  first  is^  that  the 
Plaintiif  should  pay  certain  debts,  and  discharge  certain 
expenses ;  the  second,  that  he  should  execute  a  deed  of 
separation  from  his  wife. 

The  plea  is  applied  to  the  first  of  these  considerations 
only,  and  alleges  that  the  debts  were  due  from  the 
Plaintiff,  and  that  he  was  bound  to  pay  the  expenses  in 
question :  upon  the  other  consideration  it  is  silent  To 
this  plea  there  is  a  demurrer,  upon  which  two  questions 
arise ;  first,  whether  the  payment  of,  or  the  promise  to 
pay  a  debt  to  which  the  party  promising  is  already 
liable  by  law,  is  a  good  consideration  for  a  promise  to 
him  of  i^oney  or  other  advantage ;  secondly,  if  it  be 
not,  whether  the  executing  a  deed  of  separation  from 
his  wife  is  a  lawful  consideration  for  a  promise  to  pay 
money  to  the  husband.  If  both  these  questions  are  to 
be  answered  in  the  negative,  the  plea  is  good,  because 
it  alleges  a  sufficient  answer  to  the  only  consideration 
upon  which  the  declaration  can  be  sustained,  and  be- 
cause there  is  no  occasion  to  make  any  answer  to  the 
other  part  of  the  consideration  which  is  illegal.  Now 
a  consideration  to  support  a  promise  must  either  ope- 
rate to  the  advantage  of  the  party  making  the  promise, 
or  to  the  detriment  of  the  party  who  is  to  perform  the 
consideration.  But  a  man  is  under  a  moral  and  legal 
obligation  to.  pay  his  just  debts.  It  cannot  therefore  be 
stated,  as  an  abstract  proposition,  that  he  sufiers  any 
detriment  from  the  discharge  of  that  duty;  and  the 
declaration  does  not  shew  in  what  way  the  Defendant 
could  have  derived  any  advantage  from  the  Plaintiff 
paying  his  own  debts.  The  plea  therefore  shews  the 
insufficiency  of  that  part  of  the  consideration. 

With  regard  to  the  other  consideration  to  which  the 
plea  does  not  apply,  it  has  been  argued  that  as  the  law 
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will  recognise  the  legality  of  deeds  of  separation,  by 
allowing  actions  of  covenant  to  be  maintained  upon 
them,  it  cannot  be  presumed  that  they  are  illegal,  and 
that  if  they  be  not  illegal,  of  course  the  execution  of 
such  a  deed  by  the  husband  cannot  be  illegal.     Now 
this  proposition  must  at  least  receive  this  qualification, 
that  the  consideration  which  prevails  on  the  husband 
to  make  such  a  deed  be  a  good  consideration  in  law  to 
justify  him  in  separating  from    his  wife.     There   are 
certain  circumstances  which  will  induce  the  Ecclesias- 
tical Court  to  pronounce  a  decree  of  divorce  a  mensa  et 
thoro ;  and  it  may  not  be  unlawful  for  a  man,  under 
the  same  circumstances,  voluntarily  to  agree  to  do  that 
which  the  law,  if  he  refused,  would  compel  him  to  do. 
U))on  this  ground  a  deed  of  separation  made  upon  due 
consideration  may  well  be  considered  as  not  unlawful. 
But  the  question  is  very  different  whether  it  be  lawful 
in  a  husband  to  separate  from  his  wife  in  consideration 
of  a  sum  of  money.     It  cannot  be  doubted  that  the 
separation  between  husband  and  wife  without  adequate 
cause  is  both  against  the  law  of  God,  and  against  the 
policy  of  every  civilised  society.     The  circumstances 
therefore,  which  justify  a  separation,  as  they  only  jus- 
tify an   exception  to  a  very  important  general   rule, 
ought  not  to  be  presumed.     But  whether  they  might 
be  presumed  or  not  in  support  of  a  deed  of  separation 
already  executed^  it  cannot  be  maintained  that  the  re- 
ceivmg  a  sum  of  money  by  the  husband  is  one  of  those 
circumstances,  much  less  a  circumstance  which  alone 
would  justify  a  separation.     The  record  in  this  case, 
when  stripped  of  the  superfluous  matter  which  has  been 
disposed  of  by  the  plea,  presents  nothing  more  than  the 
naked  fact  of  a  separation  by  a  husband  from  his  wife 
in  consideration  of  a  sum  of  money. 

It  is  not  necessary  for  the  purpose  of  this  investiga- 
tion to  review  the  cases  which  have  been  cited  upon 
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this  subject,  it  is  enough  to  say  that  none  of  them  has 
gone  the  length  of  deciding  that  a  deed  of  separation 
reciting)  as  the  only  consideration  of  the  husband's 
agreement  to  separate,  the  payment  of  money  to  him, 
would  be  a  lawful  deed.  It  such  a  deed  would  not  be 
lawful,  how  can  it  be  maintained  that  it  would  be  law- 
ful for  the  husband  to  accept  money,  or  the  promise  of 
money,  as  the  consideration  for  signing  a  deed  of  separ* 
ation  ?  In  this  case  no  other  consideration  appears,  and 
the  Court  is  not  bound  to  presume  any  other  in  sup- 
port of  an  agreement  which  is  against  the  general  rule 
of  law,  and  can  only  be  good  by  way  of  exception  under 
special  circumstances.  But,  in  truth,  pecuniary  advan- 
tage to  the  husband  ought  to  form  no  part,  and  can 
therefore  form  no  legal  part  of  a  consideration  for  a 
separation  from  his  wife.  Either  the  circumstances  are 
such  as  to  make  of  themselves  a  good  consideration  for 
executing  the  deed,  or  they  are  not  If  they  are,  the 
addition  of  money  forms  no  part  of  the  legal  consider- 
ation ;  if  they  are  not,  the  addition  of  money  cannot 
make  them  so.  Therefore,'  whether  the  Court  be  at 
liberty  or  not  to  presume  in  the  absence  of  all  sugges- 
tion upon  the  subject,  that  there  might  have  been  a 
lawful  cause  for  the  husband  to  separate  from  his  wife, 
it  is  certain  ^that  the  promise  of  money  to  be  paid  to 
him  cannot  have  been  a  lawful  inducement,  whether  it 
was  the  exclusive  or  the  partial  consideration  upon 
which  he  agreed  to  execute  a  deed  of  separation. 
The  judgment,  therefore,  ought  to  be  reversed. 


Lord  Denman  C.  J.  This  declaration  states  a  pro- 
mise to  pay  a  sum  of  money  to  the  Plaintiff's  use,  in  con- 
sideration of  his  taking  upon  himself  certain  debts  and 
liabilities,  and  executing  a  deed  of  separation  from  his 
wife.  The  Defendant  pleaded  that  the  debts  were  due 
from  the  Plaintiff  himself,  and  that  he  was  already 
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liable  to  pay  them ;  consequently  that  his  undertaking 
to  pay  them  could  form  no  consideration  for  the  De- 
fendant's promise.  To  this  plea  there  was  a  demurrer, 
but  it  was  admitted  that  the  latter  part  of  the  consider- 
ation came  to  nothing,  and  that  the  sole  consideration 
for  the  promise  to  pay  money  was  the  execution  of  a 
deed  of  separation.  The  declaration  was  therefore 
questioned  on  this  ground. 

It  Was  first  urged  in  its  support  that,  as  some  deeds 
of  separation  may  be  legal,  this  may  be  presumed 
legal,  from  the  Defendants  having  pleaded ;  and  refer- 
eD€e  was  made  to  [the  authority  of  BayUy  and  Hdroyd 
Justices,  6  j8.  4*  CI  5S2.,  for  the  doctrine  that,  in  any 
pleading  where  a  fact  is  ambiguously  stated,  the  adverse 
party  by  pleading  over  shall  be  taken  to  admit  it  in  the 
most  favourable  sense  of  which  it  is  capable.  I  appre- 
hend, however,  that  this  rule  must  be  restricted  to 
cases  where  the  pleading  over  directly  refers  to  such 
ambiguous  matter,  and  answers  it  by  introducing  some- 
thing new.  But  here  the  pleading  over  is  confined  to 
other  facts,  the  statement  of  this  part  of  the  contract  is 
not  noticed  in  the  plea,  but  remains  with  all  its  faults, 
and  advantage  may  be  taken  of  them  by  a  writ  of  error. 
If  however  this  rule  could  be  applied  to  the  present 
case,  the  most  favourable  sense  for  the  PlaktiiF  that  can 
be  assigned  to  his  declaration  is  this,  that  an  instrument 
providing  for  the  separation  of  him  and  his  wife  had 
been  prepared,  under  which  an  annuity  was  to  be  paid 
to  the  wife ;  and  that,  in  consideration  of  his  executing 
that  instrument,  the  Defendant  undertook  and  pro- 
mised to  pay  money  for  the  Plaintiff's  use  and  benefit. 

Some  of  the  Judges  of  the  Common  Pleas  appear  to 
have  thought  that  the  declaration  farther  stated,  that 
the  Plaintiff  had  previously  entered  into  an  agreement 
to  execute  the  deed ;  and  farther,  that  the  annuity  was 
to  be  pdd  by  him  :  neither  of  these  facts  can  I  discover 
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on  the  record,  though  the  latter  is  probable  in  fact 
Perhaps  they  would  not  materially  vary  the  question, 
for  the  result  would  equally  be  that  the  PlaintifF,  when 
free  to  execute  or  refuse  to  escecute  a  deed  of  separation 
from  his  wife,  had  been  induced  to  execute  it  by  the 
promise  of  money.  For  breach  of  that  promise  the 
present  action  is  brought;  and  the  single  question  is 
raised,  whether  the  execution  of  such  a  deed  be  a  good 
consideration  for  a  promise  to  pay  money  to  the  hus- 
band. 

That  deeds  for  the  separation  of  married  persons 
may  be  valid  and  effectual  for  certain  purposes,  many 
decisions  have  established  :  Lister^s  Case  {a)  and  Meatts 
Case  (b)  shew  that  they  will  be  taken  notice  of  by 
courts  of  law  where  separation  has  been  rendered 
necessary  for  the  wife's  protection  by  cruelty  and  ill- 
usage  on  the  husband's  part ;  and  even  in  Equity,  deeds 
securing  a  separate  maintenance  for  the  wife,  which  bad 
been  rendered  necessary  by  the  husband's  misconduct, 
were  upheld  in  the  three  cases  of  Oxendeti  v.  Oxenden^ 
Nicholh  V.  DativerSi  and  Wiliianis  v.  CalloWj  all  re- 
ported in  2  Vernon.  Most  probably  Seeling  v.  Cra:viey^ 
in  the  same  vojume,  proceeded  on  the  same  ground. 
Again,  if  a  third  person  take  upon  himself  the  mainte- 
nance of  tfaA  wife  while  separated  from  her  husband, 
the  hushanmhas  been  held  compellable  to  pay  the  sum 
which,  on  that  consideration,  he  bound  himself  to  pay 
to  the  trustee  ;  Gawden  v.  Draper  {c) ;  and  a  husband's 
release  to  such  a  trustee,  on  the  same  consideration, 
of  his  remainder  in  an  estate,  was  held  by  Sir  WilUam 
Grant  to  be  good,  even  against  the  assignees  of  that 
husband  when  a  bankrupt :  fVorrall  v.  Jacob,  {d) 

That  the  husband  himself  may  derive  protection 
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against  debts  incurred  by  his  wife  while  living  apart 
from  him,  by  shewing  that  he  had  agreed  with  a  trustee 
to  provide  adequate  funds  for  her  maintenance,  and  had, 
in  fact,  provided  tliem,  is  clearly  established  by  several 
cases,  particularly  by  that  of  Nurse  v.  Craig  (^/),  —  a 
decision  unanimous  on  that  point, —  though  Sir  James 
Mansfield  differed  from  the  opinion  that  it  was  necessary 
for  the  husband  to  pay  the  money  agreed  for.     Yet,  the 
assertion  that  deeds  of  separation  are  at  variance  with 
the  policy  of  the  law,  has  been  often  made  by  the  high- 
est authorities,  and  never  disputed  by  any.     Many  of 
the  Judges  who  have  given  effect  to  them,  for  any  pur- 
pose, have  expressly  declared  that  they  adopted  them  to 
that  extent  with  reluctance,  and  would  have  paused  if 
the  question  had  been  new :    Lord  Rossh/n,  in  Legard 
v.  Johnson  (6),  Lord   Eldon^  in  Beard  v.   Webb  (c),  and 
in  St,  John  v.  St,  John,  {d) 

Sir  W.  Grant  pointedly  declares  it  to  be  now  settled 
that  **  the  Court  of  Chanpery  will  not  carry  into  effect 
articles  of  separation  between  husband  and  wife.  It 
recognizes  no  powers  to  vary  the  rights  and  duties 
growing  out  of  the  marriage  contract,  or  to  effect  at 
their  pleasure  a  partial  dissolution  of, that  contract.*' 
And  in  establishing  the  husband's  conveyance  of  pro- 
perty, in  consideration  of  the  trustees  u^ertaking  to 
indemnify  him  against  the  wife's  debts,  Im  adds,  *^  it 
does  seem  rather  strange  that  the  auxiliary  agreement 
should  be  enforced,  while  the  principal  agreement  is 
held  to  be  contrary  to  the  spirit  and  the  policy  of  the 
law."  But  the  validity  of  the  principal  agreement  is 
now  in  question  before  us :  if  it  is  not  valid  and  bind- 
ing, the  husband's  execution  of  it  cannot  be  a  good 
consideration  for  a  third  party's  promise  to  pay  him 
money. 
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There  appears  to  be  a  strange  inconsistency  in  pro- 
nouncing a  deed  to  be  valid,  and  admitting  at  the  same 
time  that  it  cannot  be  enforced,  or  in  contending  that 
it  might  be  the  foundation  of  a  suit  at  law,  while  it 
notoriously  supplies  no  ground  for  a  specific  perfimn- 
ance,  because  equity  regards  it  as  contrary  to  public 
policy.  But  beyond  that  objection,  in  point  of  principle, 
the  legal  relation  of  the  parties  creates  great  difficulties; 
and  the  question  may  be  again  asked,  as  it  was  b; 
Lord  Eldon  in  several  cases,  on  whom  can  the  contract 
be  binding?  Not  on  the  wife,  for  she  cannot  contract 
with  her  husband,  or  execute  a  deed.  Not  on  the  bos- 
band,  unless  a  third  party  may  sue  him  for  a  breach  of 
covenant  in  performing  the  duties  of  a  husband  towards 
his  wife.  Reverse  the  present  case,  and  suppose  that 
the  husband  had  accepted  the  money  on  a  promise  to 
execute  the  deed,  and  been  sued  for  a  breach  of  promise, 
could  an  action  for  damages  have  been  maintained? 
If  not,  it  seems  to  follow  that  the  execution  of  a  similar 
deed  cannot  form  the  legal  consideration  for  a  promise 
to  pay  money. 

I  am  aware  of  the  case  of  Lord  Rodney  v.  Chambers  {a)i 
which  determines  that  an  action  will  lie  against  a  hus- 
band having  executed  a  deed  of  separation,  for  the  sum 
which  he  contracts  to  pay  to  trustees  in  case  of  a  future 
separation,  subject  to  their  approval.  But  this  decision 
has  received  some  severe  shocks  from  the  strictures  of 
Lord  Eldon  in  St.  John  v.  SL  John^  and  must  be  con- 
sidered as  directly  overturned  by  the  King's  Bench  in 
Hindletf  v.  Lord  Westmeath^  though  it  is  difficult  to 
explain  why  a  present  separation  is  less  contrary  to 
public  policy  than  the  agreement  to  give  efiect  to  one, 
if  rendered  necessary  by  circumstances,  at  a  future 
time. 


(a)  2  East,  283. 
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I  am  also  aware  of  the  case  of  Jee  v*  Thmlam  (a), 
where  the  C!ourt  of  K.  B.  sustained  a  covenant  made 
by  a  husband  to  pay  an  annuity  to  the  wife's  trustees 
under  a  deed  of  separation.  Lord  Tenterden  C.  J.  and 
Bm/leyJ^  certainly  thought  themselves  bound  by  de- 
cisions which  have,  to  a  certain  extent,  recognised  such 
deeds :  but  the  other  two  Judges  were  cautious  in  their 
expressions ;  and  the  opinion  of  Holrot/d  J.  is  remark- 
able, m  looking  to  the  trustees'  covenant  to  indemnify 
as  the  basis  of  the  husband's  obligation :  indeed,  their 
covenant  being,  as  he  particularly  remarks,  not  limited 
to  the  period  of  separation. 

I  have  also  carefully  examined  the  numerous  cases 
cited  in  Mr.  Jacobus  edition  of  Roper's  Law  of  Htisband 
and  Wifiy  and  the  able  commentary  upon  them.  Some 
of  tbem  were  avowedly,  and  doubtless  more  of  them 
actually,  brought  before  courts  of  equity,  by  consent, 
for  the  purpose  of  obtaining  directions  on  the  effect  of 
similar  deeds  without  disputing  their  legality.  Some  of 
them  I  take  to  be  undoubtedly  erroneous,  such  as  Hoare 
V.  Hoare  {b)j  decided  in  the  House  of  Lords,  where 
the  stipulation  of  a  marriage  settlement  for  the  contin- 
gency of  the  parties  separating  was  upheld.  If  I  could 
venture  to  lay  down  the  principle  which  alone  seems  to 
be  safely  deducible  from  all  these  cases,  it  is  this  ;  that 
when  a  husband  has  by  his  deed  acknowledged  his  wife 
to  have  a  just  cause  of  separation  from  him,  and  has  cove- 
nanted with  her  natural  friends  to  allow  her  a  mainte- 
nance daring  separation,  on  being  relieved  from  liability 
to  her  debts,  he  shall  not  be  allowed  to  impeach  th^ 
validity  of  that  covenant. 

But  even  if  the  most  questionable  of  these  cases  were 
good  law,  and  deeds  of  separation  binding  for  every 
purpose  both  at  law  and  in  equity,  all  former  decisions 
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fall  infinitely  short  of  the  present,  where  a  promise  to 
pay  the  husband  a  sum  of  money  is  a  consideration  for 
his  executing  the  deed.  This  alone  it  is  that  substantially 
appears  on  the  present  record.  Crenerally  speaking, 
the  lavrfulness  of  a  thing  promised  does  not  make  it 
lawful  to  promise  to  do  it  for  a  money  consideration. 
It  is  lawful  to  vote  for  a  candidate  at  an  election,  but 
bribery  to  'give  or  promise  the  voter  money  for  so 
doing. 

The  same  principle  was  illustrated  by  numerous 
authorities  cited  at  the  bar,  and  in  the  case  of  married 
persons  contracting  for  their  separation,  which  I  take 
to  be  at  \east  prima/acie  illegal,  where  no  circumstances 
by  which  it  is  legalised  are  set  forth,  and  no  justifiable 
motive  is  assigned,  it  appears  to  me  to  be  a  dangerous 
novelty  to  permit  the  abdication  of  conjugal  rights,  and 
the  abandonment  of  marital  duties,  ta  be  made  the  sub- 
ject of  money  stipulation. 

It  is  satisfactory,  as  well  as  proper,  to  add,  that  the 
purchase  of  a  husband's  consent  to  separation  is  admitted 
to  be  illegal,  and  this  promise  is  held  binding  only  as  it 
may  be  a  part  of  the  negotiation  which  leads  to  a  sepa- 
ration that  may  possibly  be  legal.  But  I  am  unable  to 
distinguish  the  tvio  cases,  and  I  think  the  latter  con- 
tract neither  more  nor  less  than  an  indirect  mode  of 
securing  effect  to  the  former. 

Judgment  affirmed. 
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On  the  13  th  of  Februarif^  William  Henry  Maule^  Es- 
qaire,  one  of  Her  Majesty's  counsel,  was  called  to  the 
degree  of  tlie  coif,  and  gave  rings  with  the  following 
motto :  ^^  Stium  Cuique"  On  the  same  day  he  was  ap- 
pointed a  Baron  of  the  Court  of  Exchequer  in  the 
room  of  ACr.  Baron  Bolland^  who  had  resigned*  He 
immediately  afterwards  received  the  honour  of  knight- 
hood. 

On  the  22d  of  Febt-uary^  the  following  gentlemen 
were  respectively  appointed  Her  Majesty's  counsel, 
learned  in  the  law  :  —  John  Stuart^  of  Lincoln* s  Inn^ 
Robert  Vaughan  Richards^  of  the  Inner  Temple^  Samuel 
GirdUstone,  of  the  Middle  Temple^  Griffith  Richards,  of 
the  Inner  Temple,  and  William  Goodenough  Hayter,  of 
Lincoln's  Inn,  Esquires. 
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FORMS  OF  WRITS, 

As  framed  by  the  Judges,   pursuant  to  the   Statute 

1  Si  2  Vict.  Clio. 


It  is  ordered,  that  the  following  forms  of  writs,  framed 
by  the  Judges  pursuant  to  the  statute  1  &  2  Vict,  c.  110. 
s,  20.,  be  used  from  and  after  the  first  day  of  Mard 
next,  with  such  alterations  as  the  nature  of  the  action, 
the  description  of  the  court  in  which  the  action  is  de- 
pending, the  character  of  the  parties,  or  the  circum- 
stances of  the  case  may  render  necessary,  but  that  any 
variance,  not  being  in  matter  of  substance,  shall  not 
affect  the  validity  of  the  writs  sued  out. 


No.  I. 

Writ  ot  elegit  Victoeia,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 

upon  a  judg.       JSriUdn  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

cT**  "f^*  B     P****°K-     Whereas  A,  B.,  lately  in  our  Court  before  us  at  fTettminster, 

in  an  action  of    ^7  ^^  judgment  of  the  same  court,  recovered  against  C  D.  £ •* 

asmmpsU.  which,  in  our  said  Court  before  us,  were  adjudged  to  the  said  A*  B. 

for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the  not 
performing  of  certain  promises  and  undertakings  then  lately  made  by  tbe 
said  C  Z>.  to  the  said  A,  B.  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  C.  Z>.  is  convicted,  as 
appears  to  us  of  record,  and  afterwards  tlie  said  A.  B,  came  into  our 
said  Court  before  us,  and,  according  to  the  form  of  the  statutes  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  C.  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  custo- 
mary tenure  in  your  bailiwick,  as  the  said  C  D,f  or  any  person  in  trust 
for  him,  was  seised  or  possessed  of  on  the  ■         day  of         ,  in  the  yesr 
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of  our  Lord       i  ,  on  which  day  the  judgment  eforeiaid  wss  entered  up,  1839. 

or  at  any  time  afterwards,  or  over  which  the  said  C  D,  on  the  said  '  ..,.^_ 

day  of (a),  or  at  any  time  afterwards,  had  any  disposing  power 

wfaicfa  be  mightt  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  bold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
nnts,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  according  to  the  form  of  the  said 
statutes,  until  the  damages  aforesaid,  together  with  interest  upon  the  said 

sum  ci  £ ,  at  the  rate  of  £A  per  centum  per  annum,  from  the 

dsyof ,  in  the  year  of  our  Lord (&)  shall  have  been  levied. 

Therefore  we  command  you  that,  without  delay,  you  cause  to  be  delivered 
to  the  said  A.  JB,  by  a  reasonable  price  and  extent  all  the  goods  and 
chattels  of  the  said  C.  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus« 
tomary  tenure  in  your  bailiwick,  as  tlie  said  C  />.,  or  any  person  in  trust 
for  him,  was  seised  or  possessed  of  on  the  said  — —  day  of  — ^—  (a),  or 

at  any  time  afterwards,  or  over  which  the  said  C,  Z>.  on  the  said 

day  of  —  (a),  or  at  any  time  afterwards  had  any  disposing  power  which 
he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  bold  the  said  goods  and  chattels  to  the  said  A»  B,  as  his  proper 
goods  and  chattels ;  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 
teouie  thereof,  to  him  and  to  his  assigns,  until  the  damages  aforesaid, 
together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at 
Wcitmiiuttr,  immediately  after  the  execution  thereof,  under  your  seal, 
ud  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraiaement,  and  have  there  then  this  writ. 

Witness,  Thoma»  Lord  Denmarh  at  fFettminsier,  the day  of 

io  the  year  of  our  Lord . 


No.  II. 

VicToauk,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great   Writ  of  elegit 

Bntam  and  Ireiand,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ?"  *  ™J«  ™"^* 

_.  in  the  Court  of 

gi«eting.     Whereas  lately  in  our  Court  before  us  at  Westminster^  by  a    o.  B.  for  pay- 

mle  of  the  said  Court  entitled,  &c.  [as  the  case  may  be"]  the  sum  of  £ ment  of  money 

VIS,  by  the  said  Court,  ordered  to  be  paid  by  C,  Z>.  to  A,  B.,  and  after- 

wds  the  said  A.  B,  came  into  our  said  Court  before  us,  and,  according 

(o)  The  day  on  which  the  judgment  was  entered  up. 

[f>)  The  doy  on  which  the  judgment  was  entered  up ;  or  in  case  the 
jodgment  was  entered  up  prior  to  the  1st  of  October  1838,  say  from  the 
Isi  day  of  October  in  the  year  of  our  Lord  1838. 
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1 8S9  to  the  fonn  of  the  statute  ia  such  case  oiade  and  provided,  chose  to  be 

^  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  yosr 

bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  sudi 
lands,  tenements,  rectories,  Uthes,  rents,  and  hereditaments,  indudiog 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick, as  the  said  C.  2).,  or  any  person  in  trust  for  him,  was  seised  or 

possessed  of,  on  the  —  day  of ,  in  the  year  of  our  Lord  — ,  on 

which  day  the  said  rule  was  made,  or  at  any  time  afterwards,  or  over 

which  the  said  C.  2).  on  the  said day  of (a),  or  at  any  lime 

afterwards,  had  any  disposing  power  which  he  might,  without  the  tsient 
of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said 
goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenementa,  rectories,  tithes,  rents,  and  hereditamenta  respecUTelT, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigiK. 

until  the  said  sum  of  £ ,  together  with  interest  upon  the  said  sum 

of  £ ,  at  the  rata  of  £4  per  centum  per  annum,  from  the  said 

day  of  ,  in  the  year  of  our  Lord  — (a),  shall  have  been  levied. 

,  Therefore  we  command  you  that  without  delay  you  cause  to  be  deUvered 
to  the  said  A,  B,  by  a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C,  D,  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick,  as  tbe 
said  C  D,f  or  any  person  in  trust  for  him,  was  seised  or  possessed  of,  on 

the  said day  of (6),  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D,  on  the  said day  of  •— —  (6),  or  at  any  time  sAer- 

wards,  had  any  disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  J.  B,  as  his  proper  goods  and  chattels,  and  also  to 
hold  the  said  lands,  tenements,  rectories,  titlies,  rents,  and  bereditaroents 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  sum  of  £ ,  together  with  interest  as  afore- 
said, shall  have  been  levied,  and  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  at  Weandntter,  immediately  after  the 
execution  thereof,  under  your  seal,  and  the  seals  of  those  by  whose  oath 
you  shall  make  the  said  extent  and  appraisement,  and  have  there  then  this 
writ. 

Witness,  Tkomat  Lord  Denman^  at  Wethidntteri  the day  of  -"t 

in  the  year  of  our  Lord . 

(a)  The  day  on  which  the  rule  was  made. 

(6)  The  day  on  which  the  rule  was  made ;  or  in  case  it  was  made  prior 
to  the  Ut  of  October  18S8,  say  from  the  1st  day  of  October,  in  the  year  of 
our  Lord  1838. 
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1839. 
No.  IIL 

Vicroftu,  bj  the  grace  of  God,  of  the  United  Kingdom  of  Great   Writ  of  elegit 

Britam  and  Irtland,  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of ?"  *  ""HI®  "f**^ 

^  '  '  m  the  Court  of 

greeting.    Whereai,  lately  in  our  Court  before  us^  at  ITetlminster,  by  a    q,  B.  for  pay- 
role  of  the  said  court,  entitled,  &c.  [<u  the  case  may  he\  the  sum  of  ^— —  ment  of  money 
ma,  by  the  said  court,  orde^  to  be  paid  by  C7.  i).  to  A,  -B.,  together  *°"  "*^* 
with  the  costs  of  tbe  said  rule,  which  said  costs  were  afterwards,  on  the 
—day  of         ,  taxed  and  allowed  by  our  said  Court  at  the  sum  of 
£-^~^    And  afVerwards,  the  said  A,  B,  came  into  our  said  Court  before 
Qs,  ind  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  all  the  'goods  and  chattels  of  the  said 
CD,  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and 
also  sQ  iocb  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bsitivick,  aa  the  said  C,  i>.,  or  any  one  in  trust  for  him,  was  seised 

or  posaesaed  of  on  the  —  day  of  — ^  in  the  year  of  our  Lord (o), 

or  St  anj  time  afterwards,  or  over  which  the  said  C.  i>.,  on  the  said 
^7of-~-(a),  or  at  any  time  afterwards,  had  any  disposing  power  which 
be  might,  without  tbe  assent  of  any  other  person,  exercise  for  his  own 
bcntfit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to 
him  and  to  his  assigns,  until  the  said  two  several  sums  of  £  and 
^'~— >  together  with  interest  upon  the  said  two  several  sums  of  £ 
^  £-^-^  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 
s«d — ^y  0f (flj  ^  ghall  jjj^e  5gen  levied.    Therefore  we  command 

jw,  that  without  delay,  you  cause  to  be  delivered  to  the  said  A.  J9.,  by  a 
"'^^''table  price  and  extent,  all  the  goods  and  chattels  of  the  said  C  i>.  in 
tour  bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all 
I  *^  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  including 
,  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
•m*!  » the  said  C  Z?.,  or  any  person  in  trust  for  him,  was  seised  or  pos- 

***«dof  on  the  said  ^^  day  of (ft),  or  at  any  time  afterwards,  or 

<^  which  the  said  C.  J).,  on  the  said day  of (6),  or  at  any  time 

"wwards  had  any  disposing  power  which  he  might,  without  the  assent 
^  viy  odier  person,  exercise  for  his  own  benefit^  to  hold  the  said  goods  and 
"*^  to  the  said  A,  B,  as  his  proper  goods  and  chattels ;  and  also  to 

W  Tbe  day  on  which  the  costs  of  the  rule  w^  taxed. 

W  The  day  on  which  the  costs  of  the  rule  were  taxed ;  or  in  case  that 
*y  ^ere  prior  to  the  1st  of  October  1838,  say  from  the  1st  day  of  October, 
"'^'•ywof  our  Lord  1838. 
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1 839  ^®^^  '***  "*^  ^""^  tenemenls,  rectoriw,  tithes,  rents,  and  hereditamenti 

*  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  lis 

assigns,  until  the  said  two  seyenl  inma  of  £. and  j6 ,  togtthH 

with  interest  as  aforesaid,  shall  hare  been  levied.  And  in  what  manner 
you  shall  have  executed  this  oar  writ,  naake  app«r  to  us  M  rfrfsrioto- 
imnediately  after  the  exMutioii  tfaereoT,  nader  yomr  aeal  aadthisiibcf 
those  by  wboae  oath  you  d»ll  maki  libe  aid  tttent  and  ^i||irfarmniti  "^ 

have  there  tlien  fak  writ.  * 

Witaeai,  J^owmltfcd  Jbwmw,  at  riifwiaitrr,the         dayrf.«>"iB 

tbeyaarofowr  Lord     ■    b 

No.  IV. 

Writ  of  cfegi*  Vicioau,  by  tho  Giace  of  God.  cT  the  United  Kingdom  of  (W 

on  a  judgment  Briknm.  and  Irdmd^  Qjueen.  Defender  of  the  Faith,  to  the  ahcriirof  «-— 

of  an  inferior  ^^^^        Whereas  ^.  A,  lately  in  [tiuw*  t**  j^  ^  «te  oMcrt],  bj «»» 

court  in  an  •  •  ,        .       ^  »»    .  ^  p 

action  of  «-        judgment  of  the  said  oouit,  leoovered  against  C,  JJ.  the  sum  ^x, » 

sumptit  re-  which,  in  the  said  court,  were  adjudged  to  the  wdA^S.,  fbr  his  daosga 

moved  into  the    ^^^^  ^  ^  sustained,  as  well  on  occaaioii  of  the  not  pcrfcraung  «f 
Court  oi  \o  D»  ^,  ,..         .>.««•* 

certain  promises  and  undertakings,  then  latdy  made  by  the  and  CU-^ 

the  said  J.  ^.,  as  for  his  coats  and  charges  by  him,  about  his  suit  in  ifaK 
behalf  expended,  whereof  the  said  C.ZX  is  ooovided.  as  appeantowof 
record.  And  whereas  the  said  judgntest  was aAerwanb,  ante— *<^ 
of  ^  ia  the  year  of  our  Lord  — >  removed  into  mir  court  befsie  as 
at  WestmtMsler,  by  virtuo  of  an  order  of  our  aaid  court  at  Wetimmder  [«r 

^ ,onecftheJutlicei^inirmide9mrib^im8Mi^  Wiuhmmttr,attk 

ctue  ma^  be],  in  panuauoe  of  the  statute^  in  tiiat  ciae  made  and  pvofidal, 
and  the  costs  attendant  upon  the  application  for  the  said  older  and  vpoo 
the  said  removal  were  afterwards,  on  the— day  of-—,  in  the  year  of 
our  Loid—- — ,  taxed  and  allowed  by  our  said  cottrtp  before  os  at  ^«^- 
nuntter,  at  the  sum  of  ;f  — -^  And  aftenmrda  the  said  ^  B.  aneiato 
our  said  court  befon  us  at  JFeOmingter,  and,  aceoiding  to  the  fonn  of  tbe 
statute  in  audi  case  made  and  provided,  chose  to  be  ddivcnd  to  fain  *U 
the  goods  and  chatteb  of  the  said  C»  D,  in  your  boiUwicfc,  «BCcpt  his  oBea 
and  beasts  of  the  plough ;  and  also  all  such  lands,  teaflmcnlav  ractoiifs, 
tithes,  rents,  and  hereditaments,  including  lands  and  luiidilaiMaft  ^ 
copyhold  or  customary  tenure  in  your  bailiwick,  as  tfaa  atid  C  JD.  «r  S17 
person  in  trust  for  him,  was  seised  or  posBemed  o^  on  the  aaid —-—d^  ^ 

in  the-- — year  of  our  Lord— "-aforesaid (0),  or  at  any  tiaie 

afterwards,  or  over  which  the  said  C  i>.,  on  the  said day  of («), 

or  at  any  time  afterwards  had  any  disposing  power  which  be  wif^t 
without  the  assent  of  any  other  persoB^  exercise  for  his  own  benefit  to  hold 

(a)  The  day  on  which  the  costs  of  removing  Ae  judgnHnt  were  taxed. 
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to  bim  the  said  good»  and  ehattdi,  as  hh  proper  goods  and  chattris>  and  18S9. 

to  hold  the  said  lands,  tenonents,  leetoviea,  tithes,  rents,  and  heredity-  .^.... 

meats  ropectivelj,  according  to  tho  nature  and  touire  thereof,  to  him  and 
to  his  assigns^  until  the  damages  afortsaid  and  the  said  costs  so  tased  and 
allowed  by  ov  said  court  before  ua  at  Wettmuuter  as  aforesaid,  together 
vith  Interest  upon  the  said  t«o  several  sums  oi  £  ■  and  £  '  ,  at 
the  rate  of  four  pounds  per  centum  per  annum»  from  the  day  of 
aforeiaid(a)^  shall  have  becB  levied.  Tlwrefofe  we  command  you,  thsi 
without  de%  you  cause  to  be  dditcrod  to  tho  said  A,  J7.,  by  a  reaaonablo 
price  and  extent,  all  the  goods  and  chattels  of  the  said  CL  JDi,  in  your 
bsUiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such 
Isadiy  tenements,  rectories,  tithes,  rents,  and  heieditamentSr  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick, as  the  said  C*  D^,  or  any  one  in  trust  for  him,  waa  aeiaed,  or.poa- 
seised  of,  on  the  said— —*•  day  of—  (a),  or  at  any  time  afterwards  or 

o?er  which[tbe  said  C.  2).,  on  the  said day  of (a),  or  at  any  time 

afterwards  had  any  disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to  bold  the  said  goods 
and  chsttds  to  the  said  A.  B,  as  his  proper  goods  and  chattels ;  and  also 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita* 
meats  re^ectively,  according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns,  until  the  damages  aforesaid,  and  the  said  costs  so  taxed 
aid  aUowed  by  our  said  court  before  us  at  Weiiniintter  as  aforesaid,  and 
mterest  as  aforeaaid,  shall  have  been  levied.  And  in  what  numner  yon 
shall  have  executed  this  our  writ  make  appear  to  us  at  Whtmintter  im- 
nedialcly  after  the  execution  thereof,  under  your  seal,  and  the  seals  of 
those  by  whoee  oath  you  shall  make  the  said  extent  and  appraisement, 
aadhave  tiaere  then  this  writ. 

Witness.  S^^mnos  Lord  2>en«non,  at  ITetfaimsltfr,  the  —  day  of 
m  the  year  of  oar  Lord- 


No.  V. 

VicioaiA,  &e.  to  the  sheriiP  of        ■»  greeting.     Whereas  lately  in    Writ  of  ekgU 

[nutft  iHe  tfyle  of  ike  coiir*],  by  a  rule  of  the  said  court  entitled,  &c  [at   ©nanorderfor 

payment  oi 
«e  cam  may  be\  the  sum  of  £  were  by  the  said  court  ordered  to  be    iQoney  made 

psid  by  C  D.  to  A,  Jt.,  and  whereas  the  said  rule  waa  afterwards,  on  the   in  an  inferior 

— dw  of         ,  in  the  year  of  our  Lord— ^^ removed  into  our  court   cou^  and  re- 

'  "^  moved  mto  the 

hoore  us  at  KTatminster,  by  virtue  of  an  order  of  our  said  court  before  us    Court  of  Q.  B. 

«t  fTcatattrnfer,  [or  rf  ,  one  of  the  Justices  qfour  said  court  before 

vs  at  Westminster^  as  the  case  may  he\^  in  pursuance  of  the  statute  in  that 

case  made  and  provided,  and  the  costs  attendant  upon  the  application  for 

llie  aid  last-mentioned  order,  and,  upon  the  said  removal,  were  afterwards, 

(s)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 
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1 8  3  9»  on  tlie  —  day  of  ,  in  the  year  of  our  Lord  >  taxed  and  •Hored 
__^___^  in  our  said  court  before  us  at  fTestmiruter  at  the  turn  of  £  t  *od  after- 
wards the  said  ji,  B.  came  into  our  said  court  before  us  at  WatmnOnt 
and,  according  to  the  form  of  the  statute  in  such  case  made  and  prondsd, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  Uie  said  C  Z). 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  iDcloding 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  biili- 
wick  as  the  said  C  D,  or  any  person  in  trust  for  him,  was  seised  or  pos- 
sessed of,  on  the  said  —  day  of ,  in  the  year  of  our  Lord-^(a)i 

or  at  any  time  afterwards,  or  over  which  the  said  C  Z>.  on  the  said 

day  of  (o),  or  at  any  time  afterwards,  had  any  disposing  power  wliidi 
he  might,  without  the  assent  of  any  other  person  exercise  for  hb  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  sad 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to 
him  and  to  his  assigns,  until  the  said  two  several  sums  of  ;^  — and 

£         » together  with  interest  on  the  said  two  several  sums  of  £ and 

£'  ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said 
day  of  (o),  shall  have  been  levied.  Therefore  we  command 
you,  that  without  delay,  you  cause  to  be  delivered  to  the  said  jt.  B,  by  a 
reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  B* 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  titlies,  rents,  and  hereditaments,  indading 
lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick as  tlie  said  C.  D,  or  any  one  in  trust  for  him,  vras  seised  <Nr  pos- 
sessed of,  on  tlie  said day  of (a),  or  at  any  time  afterwards,  or 

over  which  the  said  C,  D,  on  the  —  day  of  f  o),  or  at  any  time  after- 

wards had  any  disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A,  B.  as  his  proper  goods  and  chattels,  and  also  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  tlie  nature  and  tenure  thereof,  to  him  and  to 

his  assigns,  until  the  said  two  |everal  sums  of  £ and  £        » to- 

gether  with  interest  as  aforesaid,  shall  have  been  levied,  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at  We^ 
minster^  immediately  after  the  execution  thereof,  under  your  seal  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment,  and  have  you  there  then  this  writ. 

Witness,  Tkomat  Lord  Denmant  at  WestfninMter^  the  day  of— — i 

in  the  year  of  our  Lord  •— — . 

(a)  The  day  on  which  the  costs  of  removhig  the  rule  of  the  inferior 
court  into  the  Court  of  Q.  B.  were  taxed. 
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No.  VI. 


ViCTouA,  hj  tbo  grace  of  God,  of  the  United  Kingdom,  of  Great   Writ  of  elegit 

Britam  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ^^  *  ™^«  ^f 

,      ^  payment  of 
greeting.     Whereas  lately  in  [insert  the  ttyle  of  the  court},  by  a  rule  of  money  and 

the  said  court,  entitled,  &c   [as  the  case  may  be],  the  sum  of  £        ,  was  costs  made  in 

by  the  said  court  ordered  to  be  paid  by  C.  D.  to  A.  JS.  together  with  the  ^^  inferior 
'  r         *  o  court  and  re- 

costs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the       ■'  day  moTed  into 

of  .,  in  the  year  of  our  Lord      '   ,  taxed  and  allowed  by  the  said   Q^  B. 

court,  at  the  sum  of  £  »  and  whereas  the  said  rule  was  afterwards,  on 
the  — ^  day  of  ,  in  the  year  of  our  Z^rd  — ^  removed  into  our 
caan  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  court 
before  us  at  Westminster  [or  of  ,  one  of  the  Justices  of  our  said 

court  before  us  at  Westminster,' €U  the  case  may  be"],  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  and  the  costs  and  charges  attendant 
upon  the  application  for  the  said  last-mentioned  order,  and  upon  the  said 

removal,  were  afterwards  on  th& day  of         ,  in  the  year  of  our 

Lord ,  taxed,  and  allowed  in  our  said  court  before  us  at  the  sum  of 

£—^  and  afterwards  the  said  A*  B,  came  into  our  said  court  before  us 
at  Westminster,  and  according  to  the  form  of  the  statute  in  such  case  made 
nd  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of 
the  said  C  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
aad  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 
C  D,,  or  any  person  in  trust  for  him  was  seised  or  possessed  of  on  the 

said  »—  day  of (a),  or  at  any  time  afterwards,  or  o^er  which  the 

said  C.  Z).  on  the  said  —  day  of  »-*  (a),  or  at  any  time  afterwards 
bad  any  disposing  power  which  he  might,  without  the  assent  of  any  other 
pcrsoa  exerdae  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
diattels  as  his  proper  goods  and  chattels,  and  to  hold  tho  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns  until  the  said 
three  several  sums  of  £ and  £ ,  and  £  ,  together  with  in- 
terest upon  the  said  three  several  sums  of  £ ,  and  £        ,  and 

£ ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said 

- — day  of (a),  shall  have  been  levied.    Therefore  we  command 

you  that  without  delay  you  cause  to  be  delivered  to  the  said  A,  B.  by  a 
nasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D. 
ID  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
nch  hmds,  tenements,  rectories,  tithes,  rents,  and  hereditaments  including 

(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 
court  into  the  Court  of  Q.  B.  were  taxed. 
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18S9  lands  and  hereditaments  of  copyhold   or  cuitomary  tenure  in  your 

^__^         bailiwick,  as  the  said  C  />.  or  any  penon  in  tnist  for  him  was  seiaed,  or 

poatessed  of,  on  the  said  -^»  day  of  -«—  (a),  or  at  any  time  afterwudk 

or  oyer  which  the  said  C.  2).  on  the  said  —  day  of  —  (a),  or  at  toy 

aftenvards  had  any  disposing  power  which  he  migbt  wiAost  the 

It  of  any  ollwr  penon  exndse  for  his  own  bsnefit  to  iiold  tht  and 

goods  and  chattels  to  the  said  A.  B.^  as  his  proper  goods  and  dattdii 

and  also  to  hold  the  eaid  lands,  tencmentB,  nctories,  tithes^  reali»  ad 

hereditaments  respectivdy,  according  to  the  natore  and  tennit  ttemrf^  to 

him  and  to  his  assigns,  nntil  the  said  thvse  seven!  sums  «f  i^— — >  m^ 

£       »  and  j^-— «,  togedier  with  intepeet  ns  ttanmSd  shall  have  ben 

levied,  and  in  what  manner  you  shall  have  cxeeotad  this  our  writ,  nuke 

iqppear  to  ns  at  Wettmtruier  immediately  fftsr  the  ezecotion  thereof,  tmda 

your  seal  and  the  seab  of  those  by  whose  oath  you  shall  aahe  thesnd 

ACtent  nnd  ^ipTaJwiiept,  and  have  there  tfaHi  this  wiic 

Witness,  Thomtu  Lonl  Denma^j  at  ITsifiiiiMlsr,  liie  *— ^  d^«f  — ^ 
in  the  year  ipfovr  Lord 


No.  VIL 


Writ  o{  fieri 
facias  on  a 
judgment  in 
the  Court  of 
Q.  B.,  in  an 
action  of  as- 
sumpsit. 


Victoria,  t>y  the  Gnuse  tif  God  of  die  United  Kingdom  of  Greet 
Britain  ttnA  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  <— 
greeting.     We  command  you  that  of  the  goods  and  chattels  of  C  i).  in 

your  baliwidc  you  cause  to  be  made  £ which  A.  B,  lately  in  our 

court  before  us  at  Westminster  recovered  against  him  for  his  damsga 
which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  certain 
promises  and  undertakings,  then  lately  made  by  the  said  C.  Z).  to  the  said 
A.  B,  as  for  his  costs  and  chaiges  by  him  about  his  suit  in  diat  behalf  ex- 
pended, whereof  the  said  C.  i>.  is  convicted,  as  appears  to  vs  of  lecordf 
together  with  interest  upon  the  sidd  sum  of  ;^— ,  at  the  rate  of  fom 
pounds  per  centum  per  annum,  from  the  -— —  day  of  ■  ,  in, die  year  of 
our  Lord  — .•  (a),  on  which  day  the  judgment  aforesaid  was  entered  np, 
and  have  that  money  with  such  interest  as  aforesmd,  before  us  at  West' 
mhater^  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
A,  B.  for  his  damages  and  interest  as  aforesaid,  and  dnt  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign,  you  ut 
authorised  and  required  to  do  in  this  behalf,  and  in  what  manner  you  shall 


(a)  Tlie  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 

court  into  the  'Court  of  Q.  B.  were  taxed. 

(a)  The  di^  on  which  the  judgment  was  entered  up ;  or  if  entsred  up 

prior  to  the  1  St  of  October  1838,  say  from  the  ist  day  of  October,  in  the 

year  of  our  Xiord  1838,  omitting  the  wosds  on  which  day  the  jndgment 

aforesaid  was  entered  up. 
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hwt  ciecu>ad  this  our  writ  make  •ppew  to  us  >t  WettmJnttert  innTnediately  1839 

jfitf  the  cKecntion  thereof  and  haTe  there  then  this  writ. 

WScneM,   T%omai  Jjord  Denman^  at  Waimituter,  on  the  —  day  of 
— ~  IB  the  j«ar  of  our  Lord  — — . 

No.  VIIL 

VtooaiA,  by  the  Giace  of  God  of  the  United  Kingdom  of  Great  Writ  of  feri 

Bntmmnd  Inland,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  *{^of  ^e 

gnedog.    We  command  you  that  of  the  goods  and  chattels  of  C.  D,  in    Court  of  Q.  B. 
your  bailiwick  you  cause  to  be  made  i^i--^-,  which  lately,  in  our  court   ^<>'  payment 
before  us  at  Watminttert  by  a  rule  of  our  said  court  entitled,  &c   [at  the  ^' 

case  may  be]  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D. 
to  A.  B,  and  that  of  the  said  goods  and  chattels  of  the  said  C  D,  in  your 
bsIHwick  you  further  cause  to  be  made  interest  upon  the  said  sum  of 

£       i  at  tbe  rate  of  four  pounds  per  centum  per  annum  from  the , 

daj  of  » in  the  year  of  our  Lord  «-—  (a),  on  which  day  the  said  rule 
wss  made,  and  hare  that  money,  together  with  such  interest  as  aforesaid, 
before  us  as  Westmintter,  immediately  after  the  execution  hereof,  to  be 
rendoed  to  the  aaid  vl.  B,  for  the  said  sum  of  money  so  ordered  to  be 
paid  bj  the  said  C.  D.  to  the  said  A,  B,  and  for  interest  as  aforesaid,  and 
that  you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of 
our  reign  you  are  authorised  and  required  to  do  in  this  behalf,  and  in 
vbst  manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at 
ffahmnster,  immediately  after  the  execution  thereof,  and  have  there  then 
tbbwrit. 

Witness,  TJtomas  Lord  Dcnman^  at  WeftminUer,  on  the  —  day  of 
— >  in  the  year  of  our  Lord  — . 

No.  IX. 

ViCToaiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great    Wni  of  feri 

Brii9n  and  Mand,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  fifl^  °"  •" 

order  ot  tne 
gKcting.     We  command  you  tiiat  of  the  goods  and  chattels  of  C.  27.  m    Qouft  of  Q.  B. 

your  bailiwick  you  cause  to  be  made  £ ,  which  lately  in  our  Court  for  payment  of 

Wore  ot  at  WeUmimter,  by  a  rule  of  our  said  court  entitled,  &c.  [as  ^^^7  ^^ 

t^  cut  maaf  he\  were  by  the  said  Court  ordered  to  be  paid  by  the  said 

C.  B,  Ui  A,  B,t  together  with  the  costs  of  the  said  rule,  which  said  costs 

»««  afterwards,  on  the day  of         ,  in  the  year  of  our  Lord , 

tuedand  allowed  by  our  said  Court  at  the  sum  of  jf ,  and  that  of 

fs)  The  day  on  which  the  rule  was  mside;  or  if  it  were  made  prior  to 
^  1st  of  Odober  18S8,  say  from  the  Ist  day  of  Oeiober  in  the  year  of 
our  IrfMd  1838,  omitting  the  words  on  which  day  the  said  rule  was  nude. 
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1 839*  ^  "^^  gf^odM  and  chattels  of  the  said  C.  D.  in  your  bailimck,  yoo  for- 

_  ther  cause  to  be  made  interest  upon  the  said  two  several  sums  of  £— 

and  £        ,  at  the  rate  of  £4  per  centum  per  annum,  firom  the  aid  — 

day  of         ,  in  the  year  of  our   Lord (a),  and  have  that  idoikt, 

together  with  such  interest  as  aforesaid,  before  us  at  fFegtmuuter,  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for 
the  said  sum  of  money  so  ordered  to  be  paid  by  the  said  C  2>.  to  the  mi 
A.  B.,  and  for  costs  and  interest  as  aforesaid,  and  that  you  do  all  socb 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign  jou  tre 
authorised  and  required  to  do  in  this  behalf,  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  us  at  WeOmbater,  im- 
mediately after  the  execution  thereof,  and  have  there  then  this  writ 
Witness,  Thomat  Lord  Denman,  at  WettmUuier,  on  the  -~-  dar  of 
in  the  year  of  our  Lord • 


No.X. 

Writ  of  fieri  VicroaiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Gmt 

faciat  on  a  Britedn  and  Ireland^  Queen,  Defender  of  the  Faith,  to  the  sheriff  of— 

judgment  of  an   greeting.     We  command  you,  that  of  the  goods  and  chatteU  of  C  Z).  in 

inferior  court       *»  *    .  '     '  * 

in  an  action  of     y^^^  bailiwick,  you  cause  to  be  made  —  which  A,  B,  lately  in  [mtrt 

assumptUf  re-       the  ttyle  of  the  court]  by  the  judgment  of  the  said  court,  recovered  against 

moved  into  the      j^     j^  ^  ^  ^^^  j^-,  damages,  which  he  had  sustained,  as  well  on  oco- 
Court  of  Q.  B.  ^ 

sion  of  the  not  performing  certain  promises  and  undertakings  then  latelj 

made  by  the  said  C.  D,  to  the  said  A.  B.  as  for  his  costs  and  chaiiges  by 

him,  about  his  suit  in  that  belialf  expended,  whereof  the  said  C  D.  is 

convicted,  as  appears  to  us  of  record,  and  which  judgment  was  afterwards, 

on  the day  of         ,  in  the  year  of  our  Lord  -^-,  removed  into  our 

court  before  us  at  Weaimiruter,  by  virtue  of  an  order  of  our  said  court 

before  us  at  Wegtmmtter,  [or  of  ,  one  of  the  Juttices  ^aw 

said  court  btfore  ut  at  We$ttnimter,  at  the  ca$e  majf  he"],  in  pursuance  of 

tlie  statute  in  such  case  made  and  provided,  and  the  costs  attendant  upon 

the  application  for  the  said  order,  and  upon  the  said  removal,  were,  oo 

the  I         day  of  —  in  the  year  of  our  Lord  — ^,  taxed  and  allowed  by 

our  said  court  before  us  at  Wettmin$ier  at  the  sum  of  £        *     And  we 

further  command  you,  that  of  the  said  goods  and  chattels  of  the  uid 

C,  D,  in  your  bailiwick,  you  further  cause  to  be  made  the  said  sum  of 

£ (a),  together  with  interest  on  the  said  two  several  sums  of  £ — - 

and  £        ,  at  the  rate  of  £A  per  centum  per  annum,  from  the  said  — * 

(a)  The  day  on  which  the  costs  of  the  rule  were  taxed ;  or  if  that  vert 

prior  to  the  1st  of  October  1838,-  say  from  1st  day  of  October  in  the  year 

of  our  Lord  1838. 

^6)  The  costo  attendant  upon  the  removal  of  the  judgment  out  of  the 

inferior  court  into  the  Court  of  Q.  B. 
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djy  of—,  in  the year  of  our  Lord  (o) ;  and  that  you  have  that  1839. 

iDooey,  with  nich  interest  as  aforesaid,  before  us  at  Westminster^  imme-  ■ 

diately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B,  for 

his  damages  aforesaid,  and  for  costs  and  interest  as  aforesaid :  and  that 

you  do  all  such  things  as  by  the  statute,  passed  in  the  second  year  of  our 

^giii  you  are  required  and  authorised  to  do  in  this  bdialf.     And  in  what 

muDer  you  shall  hare  executed  this  our  writ  make  appear  to  us  at  West- 

minster^  immediately  after  the  execution  thereof,  and  have  there  then  this 

writ. 

Witness,  Thomas  Lord  Denman,  at  Weslminater,  on  the  —  day  of 
— >  in  the  year  of  our  Lord  — -. 


No.  XL 

VicTOUA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Writ  offerl 

BriUUnmd  Ireland,  Queen,  Defender  of  the  Faith,  we  command  you  ficjas  on  an 

order  for  pay- 
that  of  the  goods  and  chattels  of  C.  D»  in  your  bailiwick,  you  cause  to  be   ^^^  ^f  money 

made  £ ^  which  lately  in  [ifitert  the  style  of  tite  court],  by  a  rule  of  made  in  an 

the  uid  court,  entitled,  &c.  [as  the  case  may  he],  were  by  the  said  court   in^enor  cowt, 

ordered  to  be  paid  by  the  said  C  D,  %o  A,  B.,  and  whidiTule  was  after-  |„^,  ^^  Court 

wards,  on  the day  of ^  in  the  year  of  our  Lord  — ,  removed   of  Q*  B. 

into  our  court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said 

court  before  us  at  Westminster  [or  of  >  one  of  the  Justices  of 

<ntr  md  court  before  us  at  WettmtTuter,  as  the  case  may  be],  in  pursuance 

of  the  statute  in  that  case  made  and  provided;  and  the  costs  attendant 

Qpon  the  application  for  the  said  last-mentioned  order,  and,  upon  the  said 

removal,  were,  on  the day  of  —  in  the  year  of  our  Lord  — , 

taxed  and  allowed  by  our  said  court  before  us  at  Westminster^  at  the  sum 

of  £ .    And  we  further  command  you,  that  of  the  said  goods  and 

chattels  of  the  said  C,  D.  in  your  bailiwick,  you  further  cause  to  be  made 

the  said  sum  of  j^—  (6),  together  with  interest  on  the  said  two  several 

samsof  i^_.  and  £        ,  at  the  rate  of  £^  per  centum  per  annum, 

from  the  said  —  day  of  —  (c),  and  that  you  have  that  money,  with 

such  interest  as  aforesaid,  before  us  at  Westminster^  immediately  after  the 

execution  thereof,  to  be  rendered  to  the  said  A.  B.  for  the  said  monies  by 

the  said  rule  first  above  mentioned,  ordered  to  be  paid  by  the  said  C  Z>. 

(a)  The  day  on  which  the  costs  of  removal  were  taxed. 

(&)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the 
CooTtof  Q.B. 

(c)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 
court  mto  the  Court  of  Q,  B.  were  taxed. 
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18S9*  ^  ^^  "^  '^'  ^''  "^  ^^  eoitta  mad  intomt  as  atoitioid ;  sad  thit  yos 
_^^^^  do  all  such  thing*  as  by  the  ttatata  pMied  in  the  noood  jmu  of  ovr 
reigD,  you  tare  authorised  and  required  to  do  in  this  behalfL  And  in  wkt 
manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Wat- 
minsUr  inamediately  after  the  execution  thereof,  and  haTc  there  then  tbis 
writ 

Witness,   ThcmoM  Lord  Dennum^  at  WegtnaMter^  on  Hw day  of 

in  the  year  of  our  Lord 


No.  XII. 

Writ  oT  fieri  Victoua,  by  the  Grace  of  God  of  the  United  Kingdom  of  GroA 

faaat  on  an         BrUam  and  Ireiafui,  Queen,  Defender  of  the  Faith,  to  the  sheriff  of , 

order  for  pay- 
ment of  money    CP^^^S*     "^^  command  you  that  of  the  goods  and  chattels  of  C.  D.  m 

and  costs  made    your  bailiwick  you  cause  to  be  made  £ ,  which  lately  in  [insert  the 

cou  "  *"  j"®*"       ^'y'*  *iff^  ^^l  by  a  rule  of  the  said  court,  entiUed,  &c.  [asUucm 
moved  into  the    ^**^y  ^1  ^^'^  ^X  ^^®  ^^  court  ordered  to  be  paid  by  the  said  C.  D,  to 

Court  of  Q.  B.    ji.  B,  and  also  £ for  the  costs  of  the  said  rule  by  the  said  court  also 

ordered  to  be  paid  by  the  said  C  D.  to  the  said  A,  B,,  which  said  rale 

was  afterwards,  on  the day  of         ,  in  the  year  of  our  Lord  -^— » 

removed  into  our  court  before  us  at  JTestnUntter,  by  an  order  of  our  ssid 
court  before  us  at  Wettminstery  [or   of  ■  ,  ont  of  the  Jut^ices  (if 

our  said  court  before  tu  at  Wegtmintter,  «u  the  cote  nu^  be"]  in  pumiance 
of  the  statute  in  such  case  made  and  prorided,  and  the  costs  attendant 
upon  the  application  for  the  said  last-mentioned  order,  and  upon  the  said 
removal  were,  on  the  —  day  of  » in  the  year  of  our  Lord  ^— » 
taxed  and  allowed  by  our  said  court  before  us  at  Wettmbater  at  the  sum 
of  £  ,  and  we  further  command  you  that  of 'the  said  goods  and 
chattels  of  the  said  C,  D,  in  your  bailiwick  yon  further  cause  to  be  made 
the  said  sum  of  j^— -  (a),  together  with  the  interest  on  the  said  three 

several  sums  of  £ ,  and  £— ~n  and  £ ^  at  the  rata  of  four  pounds 

per  centum  per  annum,  ftom  the  said  —day  of  »  in  the  year  of  our 
Lord  — ^  (6),  and  that  you  have  that  money,  with  such  interest  as  aiixe- 
said,  before  us  at  Westmintter  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A,  B,  for  the  monies  by  the  said  rule 
first  above  mentioned  ordered  to  be  paid  by  the  said  C.  D.  to  the  ttid 
A,  B,  and  for  costs  and  interest  as  aforesaid,  and  that  you  do  all  such 
tilings  as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are 
authorised  and  required  to  do  in  this  behalf,  and  in  what  manner  you  shall 

(a)  The  costs  of  removing  the  rule  from  the  inferior  court  into  the 
Court  of  (I,  B. 

(6)  The  day  on  which  the  costs  of  removing  the  rule  from  the  inferior 
court  into  the  Court  of  Q.  B.  were  taxed- 
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bare  «zecnted  this  our  writ  make  appear  to  lu  at  WesimmiiteT  immediately 
a/Wr  the  ezecntion  thereof,  and  have  there  then  this  writ. 

WitnesB,  Thomaa  Lord  Dennumf  at  Weitmxnitery  on  the  ■        day  of 
— — y  in  the  year  of  our  Lord  «— . 
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Dknkan. 

N.   C.   TlNDAL. 

AuMGxa. 

J.  LnTLKBALX. 

J.  Vaugbak. 
J.  Fabks. 

J.  B»  BOIAMQUR. 


£.  M.  Aldeesov. 
J.  Pattsson. 
J«  GoaxxT. 

J.  WZLUAXB. 

J.  T.  CoLBaiDai. 

T.  CoLTMAjr. 

T.  Eaauvs. 


END  OF  HILARY  VACATION, 


▼OUV. 


CC 


NEW   CASES 


IM  TBI 

1889.       COURT  OF  COMMON  PLEAS. 


OTHER    COURTS. 


€a0ter  Centt, 


nr  TBI 


SECOND   TEAR   O^  THE   REIGN  OF   VICTORIA. 


The  Judges  who  sat  in  Biinc  during  this  Term  were* 

TiNDAL  C.  J.  C!oLTMAN  J. 

BOSANQUET  J.  ErSKINE  J« 


^ApHl  15. 

An  ftttorney 
le-admitted 
in  the  Court 
of  Queen's 
Bench,  is  bj 
such  re- 
admiiiion 
entitled  under 
1  8c2rUst. 
e»4t5,  toprac. 
tiae  in  the 
other  courts. 


Ex  parte  Thompson. 

JLf'ARTIN  moved  to  readmit  in  this  Court  an  at- 
torney  who  last  term  had  been  readmitted  in  the 
Court  of  Queen's  Bench.  The  statute  I  &  2  Vid. 
a  45.  s.  S.»  which  enacts  that  attornies  admitted  In  one 
Court  shall  be  thereby  entitled  to  practice  in  the  others, 
had  been  thought,  by  the  officer,  not  to  apply  to  a  case 
of  readmission. 

Sed  per  curiam.  If  he  is  readmitted  in  the  Queen's 
Bench,  he  is  admitted  in  the  Queen's  Bench,  and  then 
he  may  practice  here.  The  application  is  unneces- 
sary. 
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Ward  v.  Suffield.  AprU  20. 

nPHE  declaration  stated  that  the  Plaintiff  was  about  Defendant,  as 

to  employ  an  agent  for  the  sale  of  turpentine  and  f*"^'y  ^^  ^*> 

certain  other  property,  and  that  in  consideration  the  oeived  and 

Plaintiff  would  employ  one  Henry  New  as  his  agent  to  promised  to 

collect  his  debts,  the  Defendant  undertook  and  pro-  ^^^t^hich 

mised  the  Plaintiff  to  be  responsible  to  him  for  all  sums  he  was  in- 

of  money  which  New  might  receive  as  the  Plaintiff's  farmed  had 

agent,  not  exceeding  the  sum  of  250/.  Breach,  that  New  to  hy  iNT.,  and 

did  not  pay  over  what  he  had  received.  refusing  to 

The  Defendant  pleaded,   first,  non  assumpsit;   se-  ^^^*^j^*f°° 

condljr,  that  New,  during  his  employment  as  agent»  had  actionhrought 

not  received  as  such  agent  the  money  which  the  decla-  •gwnst  him 

ration  alleged  him,  to  have  received  on  account  of  the  ^^  employer 

Plaintiff;  and,  thirdly,  that  New  did  account  modo  et  ofN.,  KeLd, 

fiml  **»•*  "^^^""^ 

At  the  trial,  after  the  Defendant's  signature  to  the  Plaintiff 

guaranty  had  been  proved,  and  that  a  Mr.  Bradley  was  might  prove 

also  a  surety  for  NeWj  the  Plaintiff  gave  in  evidence  the  ^^10  produced 

following  letter  from  his  attorney  to  the  Defendant :  —  a  duplicate^ 

"  On  the  other    side  you  have   accounts  between  ^•^  **"'  ^" 

"^  the  account 

Ward  and  New,  as  agreed  to  by  the  latter,  by  which  a  n^  had  gone 
balance  of  183/.  9s.  2i  is  due  to  Mr.  Ward,  with  some  over,  and  that 
sligbt  deductions  for  postage,  &c.     Naoember  8.  1837."    ^^  correct. 

The  Defendant's  answer  was, 

'*In  reply  to  yours  of  this  morning,  I  have  to 
inform  you  that  I  have  sent  by  this  evening's  post 
^Bradley  for  his > share,  which,  when  I  have  received, 
I  will  remit,  with  mine,  to  Mr.  WardJ* 

The  Defendant  declining  to  produce  the  account  sent 
to  him,  a  witness  named  Lang  then  proved  that  he  and 
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18S9. 
Ward 

V, 
BUFFIXLD. 


NelD  together  bad  gone  over  an  account,  and  tbat  Nev 
admitted  it  was  correct. 

Another  witness  identified  the  account  which  2fm 
had  gone  over  as  a  duplicate  of  that  sent  to  the  De- 
fendant 

On  the  part  of  the  Defendant  it  was  objected,  that 
New  being  alive,  the  declaration  made  by  him  to  Lang 
was  not  admissible  in  evidence.  New  himself  ought  to 
have  been  called. 

Gumey  B.,  however,  before  whom  the  cause  was 
tried,  admitted  the  testimony  of  Langj  and  left  it  to  the 
jury  to  say,  whether  the  paper  produced  by  him  was 
the  account  agreed  to  by  New.  A  verdict  was  found 
for  the  Plaintiff,  which 


jR.  V.  Richards  moved  to  set  aside,  on  the  ground 
that  the  evidence  of  Nerxfs  declaration  ought  to  have 
been  rejected.  In  Goss  v.  JVatlington  (a)  and  Whibmk 
V.  Giffbrd{Jb\  where  similar  evidence  was  received,  the 
party  making  the  declaration  was  dead;  and  though, 
without  ^^s  declaration,  the  Plaintiff  here  might  have 
succeeded  on  the  Defendant's  letter,  yet  as  the  Court 
could  not  ascertain  what  portion  of  the  proof  it  was 
that  determined  the  minds  of  the  jury,  they  would  grant 
a  new  trial  if  any  were  improperly  received :  Crease  v. 
BarretL  {c)  In  Doe  dem,  Teynham  v.  T^ler  (cQ,  the 
rule  as  to  the  discretion  of  the  Cotirt  on  this  head  was 
laid  down  too  broadly. 

A  rule  nisi  having  been  granted, 

Talfourd  Serjt.  shewed  cause. 

The  evidence  was  admissible,  because  there  was  an 
express  issue  on  New^s  accounting ;  and  his  declaration 


(6)  %B.8^C.  556. 


(c)  1  Cr.  M.  S^  R.  319- 
{d)  6Bingh.56l. 
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accompanying  the  act  of  accounting  was  evidence  in 
support  of  that  issue. 

At  all  events,  the  admission  of  the  evidence  was  im- 
material, for  the  Plaintiff's  case  was  complete  without 
it,  and  though,  according  to  Crease  v.  Barrett^  the  re- 
jection of  proper  evidence,  however  slight,  may  be  a 
ground  for  a  new  trial,  because  without  it  the  party  may 
say  his  case  is  not  complete,  yet  the  admission  of 
superfluous  evidence  ought  not  to  impeach  a  verdict 
whicli  may  be  maintained  without  it. 


1839. 
Wabd 

StJFFiaitD* 


£  V.  Biciards,  in  support  of  the  rule. 

In  De  Btttzen  v.  Farr  {a)  and  Wright  v.  Tatham  (6) 
the  evidence  objected  to  was  superfluous,  and  the  ver-* 
diet  might  have  been  maintained  without  it ;  but  as  it  is 
impossible  to  ascertain  what  portion  of  the  evidence  it 
is  that  weighs  most  with  the  jury,  the  Court  held  that 
the  ouly  question  was,  whether  the  evidence  was  pro- 
perly or  improperly  admitted.  Here,  however,  it  was 
important  to  the  Defendant  that  New  should  have  been 
called  to  explain  the  particulars  of  th^  account. 

TiNDAL  C.  J.  I  think  this  rule  may  be  discharged, 
without  breaking  in  on  any  principle  of  law  laid  down 
in  Crease  ▼•  Barrett.  Looking  at  the  purpose  for 
which  the  evidence  in  question  was  adduced,  I  think 
it  stands  clear  of  the  rule  laid  down  in  that  decision. 

It  is  true,  that  when  the  principal  debtor  is  alive,  his 
declarations  are  not  evidence  against  his  surety;  but 
the  account  which  New  had  examined  and  assented  to 
as  a  correct  statement  of  the  account  between  him  and 
the  Plaintiff,  was,  under  the  circumstances  of  this  case, 
evidence  against  the  Defendant,  and  the  object  of  call- 
ing Lang  was  only  to  identify  that  account. 


(a)  4  Adoi.  4*  Eii.  53.  (6)  4  New  Cases,  489- 
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Ward 
SonnxLD* 


On  the  8th  of  Nooewiber  the  Defendant  reoeiTes  a 
letter  apprising  him  that  it  contains  the  account  be- 
tween WardBXjA  NiWf  as  agreed  to  by  the  latteri  showing 
a  bahmce  of  ISSL  9s.  2d.  due  to  Ward.  The  Defendant 
answers,  that  he  will  apply  to  his  co-surety  for  hb  share, 
and  remit  it»  together  with  his  own,  to  WimL  Thb  is 
an  admission  by  the  Defendant  that  the  account  agreed 
to  by  New  was  fairly  stated  as  .between  him  and  the 
Plaintiff.  It  then  became  necessary  for  the  Plundff 
to  show  what  was  the  account  agreed  to  by  New.  Upon 
which  Lang  is  called  to  produce  an  account  which  he 
proves  was  agreed  to  by  New,  and  another  clerk,  proves 
that  a  duplicate  of  that  account  was  the  account  sent  to 

the  Defendant 

« 

I  think,  therefore,  that  the  testimony  of  Lang  was  pro- 
perly received,  and  that  this  rule  ought  to  be  dischargei 


BosanquetJ.  I  am  also  of  opinion  that  this  evidence 
was  properly  received. 

The  Defendant,  by  his  letter  of  the  8th  oiNoceniber^ 
admits  that  he  is  liable  to  the  account  agreed  to  bj 
Nemj  and  Lang  is  called,  not  to  prove  declarations 
made  by  Nen^  but  that,  in  point  of  fact,  this  was  the 
account  agreed  to  by  him. 

CoLTMAN  J.  I  think  Lang  was  competent  to  show 
that  the  pAper  be  produced  was  a  copy  of  fhat  sent  to 
the  Defendant;  but  I  doubt  whether  he  could  be 
allowed  to  state  that  Neuo  agreed  to  that  paper. 


Erskine  J.  I  am  of  opinion  the  evidence  was  pro- 
perly received.  The  Defendant  having  declined  to 
produce  the  account  sent  to  him,  the  correctness  of 
which,  as  agreed  to  by  New^  he  had  admitted  in  his 
letter  of  the  8th  of  NovenAer,  secondary  evidence  of  the 
account  was  produced  by  Lang.     If  the  testimony  of 


2  VICTORIA.  805 

Lsmg  had  beea  left  to  the  jury^  as  proviiig  the  amount       18S9. 

sgreed  to  by  JVm^  I  should  have  thought  there  might       

have  been  ground  for  a  new.  trial ;  but  the  question  wasy       ^aro 
whether  the  account  produced  by  him  was  that  which     Smrrnui. 
the  Defendant  admitted  Nem  had  agreed  to. 
I  think  the  rule  should  be 

Discharged. 


Hannah  t;.  Willis.  a^tU  20. 

TN  this  acUon  on  a  bill  of  ^change  for  200/.,  the  The  sheriff 
Defendant  paid  into  the  hands  of  the  sheriff  200/L  having  paid 

•  •  m  rrw        •  i»  '     •        •      into  C/Olirt  ft 

together  with  10/.  for  costs.  The  time  for  putting  in  ^^^^  ^^  ^ 
bail  above  expired  on  the  5th  of  May  1837»  when  the  him  by  De- 
two  sums  of  200/.  and  1 0/.  were  paid  into  Court  by  the  «'*<™'^^ 

^  "^  .       his  arrest  on 

sheriff's  officer.    Upon  an  affidavit  of  those  sums  having  a  bill  of  ex- 
been  paid  into  Court,  and  that  no  bail  above  had  been  diange.  Plain- 
put  in,  the  Plaintiff,  on  the  6th  of  May,  obtained  a  rule  ^^  ^^^  ^j^ 
to  show  cause  why  the  money  should  not  be  paid  over  solute  a  rule 
to  him  pursuant  to  statute  43  G.  3.  c.  46.  s.  2.     On  the  Jj  ^J^*  ^^J 
evening  of  that  day,  the  Defendant  paid  in  the  further  did  not  enter 
sam  of  10/.  for  cost     to  abide  the  event  of  the  suit,  an  appearance 
together  with  the  sum  already  paid  in.     The  rule  was  ^  ^^  ^  jy^ 
made  absolute;  in  consequence  of  which  the  Plaintiff  fendant's  for 
took  the  money  out  of  Court,  and  did  not  proceed  in  *"®'|^°8  tl» 
the  action,  though  a  declaration  was  demanded  by  the  into  Court  to 
Defendant  on  the  5tb  of  August.  he  deemed 

In  November  fcJlowing,  the  Defendant  obtained  a  rule,  ^  ^^^^  ^^ 
calling  on  the  Plaintiff  to  show  cause  why  the  several  charged.  In 
sums  of  200/.  and  10/.,  paid  over  to  the  Plaintiff,  and  ^^^ 

was  there  any  mention  of  costs. 

A  year  afterwards  Defendant  obtuned  a  rule  for  Plaintiff  to  deliTer  up  the 
Ul  of  exdiange  on  payment  of  costs. 

Edd,  that  Plaintiff  was  entitled  to  the  costs  of  the  latter  rnkj  but  not  of 
the  two  former. 

C  c  4 
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10/.  paid  into  Court  oa  the  6th  of  Maj/^  should  not  be 
deemed  equivalent  to  the  Defendant  having  put  in  and 
justified  bail  to  the  action  in  due  time.  This  rule 
was  discharged  (a).  But  neither  in  this  nor  the  pre- 
ceding rule  was  there  any  mention  of  costs. 

In  Michaelmas  term  last,  a  rule  was  obtained  caUiog 
upon  the  Plaintiff  to  show  cause  why,  upon  payment 
of  costs,  he  should  nol  deliver  up  the  bUl  of  exchange. 
This  rule  after  cause  shewn  having  been  made  absolute, 
the  Plaintiff,  on  taxation  of  costs,  claimed  502.  as  the 
costs  of  the  rules  of  May  and  November  18S7,  besides 
the  costs  of  the  third  rule  of  Michaelmas  term  last 

The  Master  disallowed  the  costs  of  the  two  former 
rules,  on  the  ground  that  the  cause  liad  ended  when 
the  money  was  taken  out  of  Court ;  and  because  in  those 
rules  there  was  no  mention  of  costs :  he  disallowed  the 
costs  of  the  third,  on  the  ground  that  the  Plaintiff  ought 
not  to  have  retained  the  bill  of  exchange,  or  to  have 
opposed  the  rule  for  delivering  it  up,  after  having  de- 
clined to  proceed  with  the  action. 


Wilde  Serjt  obtained  a  rule  nisi  for  a  review  of  the 
taxation,  on  the  ground  that  the  third  rule,  having  been 
drawn  up  on  payment  of  costs,  the  Plaintiff  was  entitled 
not  only  to  the  costs  of  that  rule,  but  the  costs  of  the 
action,  which  would  comprehend  the  costs  of  the  two 
former  rules.  The  cause  could  not  be  considered  at  an 
end  till  the  Plaintiff  delivered  up  the  bill  of  exchange. 

Bompas  Serjt,  and  Petersdojff  showed  cause. 

The  meaning  of  the  rule  of  Michaelmas  last  was,  that 
the  Plaintiff  should  deliver  up  the  bill  on  the  payment 
of  the  costs  of  that  rule,  if  any  were  justly  occasioned 
by  it.  It  did  not  include  the  other  costs  of  the  cause  : 
but  if  it  did,  the  cause  ended  when  the  Plaintiff  took 


(a)  See  4  New  Cases,  310. 
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the  roodey  out  of  Court,  and  refused  to  proceed  further; 
and  costs  subsequently  incurred,  would  not  be  costs  in 
the  cause.  Besides,  in  the  two  former  rules,  there  was 
neither  any  mention  of  costs,  nor  did  the  Court  decide 
that  any  should  be  paid ;  and  according  to  Anon.  (a\ 
a  rule  dbcharged  without  costs  is  the  same  as  if  it 
had  never  existed. 


1839. 
Hannah 

V. 
WXLIiIB* 


Wilde^  contrd.  Where  a  rule  is  made  absolute  on  pay- 
ment of  costs,  that  includes  the  costs  of  the  rule,  and  such 
other  costs  of  the  cause  as  the  party  may  be  entitled  to. 
The  present  cause  has  not  arrived  at  any  legal  deter- 
mination, 'and  when  the  Defendant  seeks  to  obtain  the 
delivery  of  the  bill,  he  ought  to  pay  all  costs  incurred 
in  the  progress  of  the  suit.  In  the  case  referred  to 
the  cause  appears  to  have  been  determined,  but  in 
Joknsan  v.  Closs  (b)  it  is  laid  down,  that  where  on 
deciding  on  a  rule,  nothing  is  said  about  the  costs,  the 
costs  of  the  rule  are  costs  in  the  cause ;  which  agrees 
widi  what  is  laid  down  on  the  same  subject  in  2  Htd-^ 
bckj  625. 

Where  no  judgment  is  signed,  payment  of  debt  and 
costs  IS  the  legal  termination  of  an  action;  here,  the 
costs  not  having  been  paid,  the  cause  was  subsisting 
till  the  Plaintiff  delivered  up  the  bill. 

TiNDAL  C.  J.  The  present  rule  prays  for  a  review 
of  the  taxation  on  two  grounds : 

One,  that  the  Master  has  not  allowed  the  costs  of 
the  rale  for  delivering  up  the  bill ; 

The  other,  that  he  has  not  allowed  the  costs  of  two 
former  rules  of  Men/  and  November  1837. 

The  costs  of  the  rule  for  delivering  up  the  bill  ought 
certainly  to  be  allowed,  because,  on  the  face  of  the  rule. 


(a)  1  ChUts^e  Rep.  399*  note.       (b)  1  ChUty'e  Rep.  559. 
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Haztnar 

WiLIill. 


such  appears  to  be  the  condition  on  which  the  role  was 
granted.       * 

But  I  think  the  Plaintiff  is  not  entitled  to  the  costs 
of  the  two  former  rules :  certainly  not,  on  the  terms  of 
those  rules,  because  costs  are  not  mentioned  on  them; 
nor  are  such  costs  included  in  the  terms  of  the  rule  br 
delivering  up  the  bill. 

If,  therefore,  the  Plaintiff  be  entitled  to  thenii  be 
must  be  entitled  on  the  ground  that,  where  a  role  is 
silent  as  to  costs,  the  costs  of  such  rule  are  costs  m  the 
cause. 

But  it  appears  to  me,  that  the  costs  of  these  two  redes 
cannot  properly  be  called  costs  incurred  in  the  progress 
of  the  cause  in  question. 

The  Defendant  baring  paid  200/.  into  court,  the 
Plaintiff  obtained  a  rule  to  take  it  out;  and  he  then 
had  his  option  to  enter  a  common  appearance  or  file 
common  bail  for  the  Defendant;  but  when,  at  that  timey 
the  Defendant  was  anxious  to  go  on,  the  Plaintiff  in- 
terfered to  prevent  him.  It  is  now  said,  however,  that 
the  cause  must  be  considered  in  court  until  its  legal 
determination:  but,  in  the  position  of  these  parties» 
there  could  be  no  legal  termination :  the  Plaintiff  could 
not  sign  judgment ;  nor  the  Defendant  enter  a  non-pros ; 
for  the  Defendant  was  not  in  court ;  the  provisions  of 
section  2.,  48  G.  8.  c.  46.,  —  which  enacts,  that  upon 
taking  the  money  out  of  court,  the  Plaintiff  *'  shall  be 
thereupon  authorised  to  enter  a  common  appearance,  or 
file  common  bail  for  «i|ch  defendant  or  defendants,  if  ithe 
said  plaintiff  or  plaintiff  shall  so  think  fit,  such  pay- 
ment to  the  plaintiff  or  plaintiffs,  to  be  made  subject  to 
such  deductions,  if  any,  from  the  sum  of  10/.  deposited 
and  paid  to  answer  the  costs  as  aforesaid,  as  upon  the 
taxation  of  the  plaintiff's  costs,  as  well  of  the  suit  as  of 
his  application  to  the  court  in  that  behalf,  may  be 
found  reasonable,'' — had  not  been  complied  with:  and 
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the  htter  part  of  the  section  appears  to  contemplate  a 
mode  by  which  the  Defendant  may  reduce  his  costs 
below  1 0/.,  but  not  any  increase  of  them  on  behalf  of  the 
Plaintiff. 

I  thinks  therefore,  that  the  ordinary  termination  of 
judgment  was  not  to  be  looked  for  in  this  cause,  and 
that  the  canse  was  at  an  end  when  the  Plaintiff  took  the 
money  out  of  court 


S89 


18S9. 


Hankab 

Wuxis. 


BosANQUET  J.  I  am  of  the  same  opinion.  The  rule 
for  delivering  up  the  bill  on  payment  of  costs,  meant  the 
costs  of  that  rule^  not  the  costs  of  antecedent  proceed- 
ings. That  could  not  have  been  the  meaning  of  the 
Defendant,  nor  is  it  the  legal  result  of  the  terms  em- 
ployed. 

The  costs  on  the  other  rules  would  have  been  costs 
in  the  cause  had  the  cause  been  subsisting :  but  when 
the  Defendant  was  desirous  of  going  on,  and  the  Plain- 
tiff refiised,  he  cannot  be  allowed  to  treat  it  as  still 
continuing. 

CoLTVAN  J.  I  think  the  Plaintiff  is  entitled  only  to 
the  costs  of  the  rule  for  delivering  up  the  bill,  as  upon 
an  interlocutory  order^  and  not  to  costs  as  upon  final 
judgment 

Erskike  J.  I  am  of  the  same  opinion.  The  effect 
of  the  rule  which  was  drawn  up  on  pa3nnent  of  costs, 
wte  the  payment  of  the  costs  of  th«t  i-ule. 

The  Plaintiff  says  he  is  entitled  to  the  costs  of  thepther 
two  rules,  because  nothing 'having  been  said  about  costs 
in  those  rules,  the  costs  of  them  are  costs  in  the  cause.  But 
the  true  construction  of  the  statute  4S  G.  S.  c.  46.  5.  2. 
is,  that  the  Plaintiff  is  limited  to  the  10/.  unless  he  elects 
to  take  steps  for  proceeding .  in  the  action :  he  has 
omitted  to  do  so  here,  and  therefore  I  think  he  is  en- 
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titled  only  to  the  costs  of  the  last  rule,  which  was  ex- 
pressly granted  on  payment  of  costs. 

Rule  discharged  as  to  the  costs  of  the  two 

first  rules,  and  absolute  as  to  the  costs  of 

the  third. 


JprUfiSi. 


Boys  v.  Ancell. 


16th  of  December  ISSTy  by  an  agreement  then 
made  by  and  between  the  Defendant  of  the  one  party  and 
the  Plaintiff'  of  the  other  part,  the  Defendant,  for  the 
considerations  therein  mentioned,  covenanted  that  he 
would,  within  the  space  of  one  month  then  next  ensuing, 
well  and  efiectually  by  indenture,  demise  to  the  Plain- 
tiff,^ his  executors,  administrators,  and  assigns,  two 
messuages,  &c.  in  Rochester,  to  hold  from  the  25tli  of 
December  then  next  for  the  term  of  ten  years,  at  the 
yearly  rent  of  100/.,  payable  quarterly;    and  it  was 


1.  Defendant    i^OVENANT.     The  declaration  stated  that,  on  the 
agreed  to  ^^ 

grant  a  lease 
with  the 
usual  cove- 
nants,  and 
Plaintiff  to 
execute  a 
counterpart 
and  pay  the 
expenses; 
and  for  the 
true  perform- 
ance of  the 
agreement^ 

parties  bound  *^^^  ^^^^  '^^  ^^®  said  indenture  of  lease,  there  should 
himself  in  the  be  contained  covenants  on  the  part  of  the  Plaintiff  to 
50iW  ^  °L  ^^^  ^®  yearly  rent,  and  also  to  repair  the  said  mes- 
recovered  suages,  &c. ;  that  the  Plaintiff  should  take  the  fixtures 
against  the  belonging  to  the  premises  at  a  valuation ;  that  he  should 
liquidated  da-  ^^^^^^  ^m  carrying  on  certain  trades  in  them ;  and 
mages :  Held,  also  that  he  should  incure  them  during  the  continu<^<^6 
that  the  500/.  q(  ^jjg  term.     There  was  to  be  a  proviso  for  re-entry  for 

'  sideied  as  a"    non-payment  of  the  rent,  and  all  other  usual  and  reason- 
penalty,  and     able  covenants,  including  a  covenant  on  the  part  of  the 
not  as  liqui- 
dated damages. 

2.  The  agreement  being  between  Defendant  and  two  others  of  the  one 
part,  and  Plaintiff  of  the  other,  and  executed  only  by  Plaintiff  and  Defendant, 
the  declaration  described  it'  as  an  agreement  between  Plaintiff  and  Defendant : 
Held,  that  this  was  a  variance  which  a  Judge  or  the  Court  had  power  to  amend 
under  3  &  4  IT.  4.  c.  42.  «.  23.        _ ,  u?'PcY 


i^Y 
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Defendant  for  quiet  enjoyment  of  the  premises  by  the  1889. 
Plaintiff  during  the  said  term,  upon  payment  of  the 
yearly  rent  and  performance  of  the  covenants.  And  the 
Plaintiff,  for  himself  did,  by  the  said  agreement,  cove-  Ancbum 
nant  with  the  Defendant  to  accept  such  lease  upon  the 
terms  and  conditions  in  the  agreement  above  specified, 
and  execute  a  counterpart  thereof,  and  bear  and  pay 
the  expenses  of  making  the  said  lease  and  counterpart, 
and  of  the  said  agreement  and  a  counterpart  thereof, 
the  lease  and  counterpart  to  be  prepared  by  the  solicitor 
of  the  Defendant.  And  for  the  true  performance  of  the 
agreement^  each  of  the  parties  bound  himself  unto  the  other 
in  the  penalty  of  500^,  to  be  recovered  against  the  de^ 
fauUer  as  liquidated  damages.  Averment,  that  the  Plain- 
tiff was  always  ready  and  willing  to  accept  such  lease 
as  aforesaid  upon  the  terms  and  conditions  above 
specified,  and  to  execute  a  counterpart  thereof,  and 
to  bear  and  pay  the  expences  of  making  the  lease 
and  counterpart,  and  of  the  agreement  and  a  counter- 
part thereof;  of  all  which  premises  the  Defendant  had 
notice ;  but  that  the  Defendant  did  not,  although  often 
requested  so  to  do,  within  the  space  of  one  month  after 
making  the  agreement,  well  or  effectually,  by  indenture 
or  otherwise,  demise  to.  the  Plaintiff  the  said  messuages, 
&c,  but  wholly  neglected  and  refused  so  to  do:  by 
means  of  which  premises,  the  Defendant  became  liable 
to  pay  to  the  Plaintiff  the  sum  of  500/.,  after  the  ex- 
piration of  one  month  from  the  time  of  making  ^^^  ^'^ 
^eement,  on  request :  and  although  the  said  period  of 
one  month  from  the  time  of  the  making  of  the  said 
agreement  had  elapsed  before  the  time  of  the  com- 
mencement of  this  si;it,  yet  the  Defendant,  although 
often  requested  so  to  do,  had  not,  as  yet,  paid  the  said 
sum  of  500/.,  or  any  part  thereof  to  the  Plaintiff. 

Plea,  Non  est /actum. 

It  appeared  at  the  trial,  that  the  agreement  on  which 
the  Plaintiff  had  proceeded,  was  between  the  Defendant 
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1859.  G.  Mooifyf  and  J.  Morrish^  deraees  in  trust  under  the 
will  of  G.  MtHerj  of  the  one  part,  and  the  Plaintiff  of 
the  other  part:  in  other  respects,  it  coincided  with  the 
Akoill.  agreement  set  out  in  the  declaration,  and  it  was  ezecoted 
only  by  the  PlaindflPand  the  Defendant 

It  was  contended,  that  the  description  in  the  dedar- 
ation  was  a  fatal  variance,  which  the  judge  had  no  power 
to  amend  under  S  &  4  fF.  4.  c.  42.  s.  23,  inasmuch  as 
it  manifestly  appeared  that  the  I)efendant  alone  had  no 
power  to  demise  the  premises  in  question. 

Vaughan  J.,  who  tried  the  cause,  was  of  that  opinioD; 
but  directed  a  verdict  for  500/.,  with  leave  for  the  De- 
fendant to  move  to  enter  a  nonsuit  instead. 

Tdtfiaurd  Seijt,  moved  accordingly  in  Easter  tenn, 
18S8|  and  also  to  arrest  the  judgment  or  reduce  the 
damages  to  l5.,  on  the  ground  that  the  stipulation  for 
the  payment  of  500/.  was  a  penalty,  and  not  an  agree- 
ment for  liquidated  damages. 

A  rule  nisi  having  been  granted, 

Bompas  Seijt,  Erie,  and  Donding,  now  shewed  cause. 
As  the  agreement  was  executed  only  by  the  Defendant 
and  the  PlaintiiBT,  it  was  correctly  described  in  the  de- 
claration as  the  agreement  of  the  Defendant,  without 
naming  his  co-trustees :  at  all  events,  as  the  Defendant 
could  not  have  been  misled,  the  judge  at  nisi  prius,  or 
tKe  Ck>urt,  might  amend  under  3  &  4*  )^  4.  c.  42.  5. 23. 

Then,  &»  to  the  reduction  of  damages :  —  The  prin- 
ciple to  be  collected  Irom  xk«-*MLrmii&  cases*  i&»  that  wlfere 
parties  agree  for  liquidated  damages,  if  the  sum  agreed 
on  is  to  be  paid  on  the  faOure  to  perform  a  single  act^ 
such  sum  may  be  exacted  as  liquidated  damages,  whe- 
ther the  parties,  in  other  parts  of  the  agreement,  have 
used  the  word  penalty  or  not ;  but  where  the  sum 
.  agreed  to  be  paid  as  liquidated  damages  is  to  be  paid 
on  the  non-performance  of  several  acts  varying  in 
their  diegrees  of  importance,  such   sum  is  to  be  es- 
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teemed  in  the  nature  of  a  penalty,  subject  to  be  re-       18S9. 
dnced  according  to  the  nature  of  the  act,  even  though  . 

the  word  penalty  be  not  found  in  the  agreement     Here,        ^^' 

the  agreement  is  in  substance  for  the  performance  Anoell* 
of  a  single  specified  act,  the  granting  of  a  lease;  for  the 
payment  of  the  expenses  by  the  grantee,  accompanies 
and  is  part  of  that  act :  the  case  therefore  is  not  to  be 
disdnguished  from  Reitty  v.  Jones  (a),  where  the  defend* 
ant  agreed  to  take  an  assignment  of  the  plaintifiP's  house 
and  premises,  without  requiring  the  lessor's  tide ;  that 
he  would  give  2S00/.  for  it,  and  also  the  amount  of  the 
goods,  fixtures,  and  effects,  and  take  possession  of  the 
bouse  on  or  before  September  29th ;  the  plmntiff  agreed 
to  giye  up  possession  of  the  premises,  effects,  and  stock 
by  that  day,  to  assign  licenses,  to  repair  or  allow  for  all 
damaged  outride  windows,  and  to  clear  rent,  taxes,  and 
outgoings,  to  the  day  of  quitting  possession ;  the  ex- 
penses of  the  agreement  were  to  be  paid  by  the  parties 
in  equal  moieties ;  and  either  party  not  fulfilling  all  and 
every  part,  was  to  pay  the  other  500/.,  thereby  settled 
and  fixed  as  liquidated  damages;— and  it  was  held, 
that  on  breach  of  the  agreement  by  omission  to  take  an 
assignment,  the  defendant  was  liable  to  pay  the  whole 
500L ;  and  that  it  was  not  a  mere  penalty  to  cover  such 
damages  as  might  be  actually  incurred.  So  in  Crisdee  v. 
Bolton  {b)  where,  in  an  agreement  for  the  sale  of  a  public 
house,  it  was  stipulated  that  the  seller  should  not  ^ 
concerned  in  carrying  on  the  business  '>*'  **.  publican 
witkdn.  a  milp  from  fH^  l>/^«v<ro,  aiia  he  had  sold,  '^  under 
the  penal  sum  of  500/.,  the  same  to  be  recovered  as  and 
for  liquidated  damages,"  it  was  held,  that  the  whole  sum 
was  recoverable  as  liquidated  damages. 

In  Jstley  v.  fVeldon  (c),  Smith  v.  Dickenson  (d),  Davies 
V.  Penton  (tf),  Kemble  v.   Farren  (g)^   and  Homer  v. 

(a)  I  Bingh.  302.  (d)  3  B.  4^  P.  630. 

(6)  8  Car.  ^  P.  240.  (e)  6B.SfC.  21 6. 

(c)  2  J9.  4*  P.  346.  (0)  6  Bingh.  Ul. 
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1839*        Graves  {a\  the  sum  claimed  as  liquidated  damages  was, 

bj  the  agreement)  payable  on  the  non-performance  of 

^^'         various  acts,  some  of  them  of  paramount  importance, 
Anobll.       others  of  the  most  trifling  description;  and  the  Gooit 
held  accordingly^  that  such  sum  could  only  be  con- 
sidered in  the  nature  of  a  penalty. 

Tal/burd  and  Henderson^  in  support  of  the  rule,  *- 
After  contending  that  the  variance  was  fatal  and  could 
not  be  amended}  because  the  contract  was  for  a  con- 
veyance from  the  Defendant  and  two  other  peraons,  and 
not  from  the  Defendant  alone,  so  that  if  it  had  been 
performed  by  a  lease  from  all  three,  such  performaoce 
could  not  have  been  pleaded  in  answer  to  this  declar- 
ation, for  in  ReadshaXD  v.  Wood  {p)  it  was  held,  that  an 
averment  of  a  judgment  against  A.  was  not  proved  bj 
producing  a  judgment  against  A.  and  JB.,  — were  stopped 
by  the  C!ourt 

TiNDAL  C.  J.  It  is  unnecessary  to  consider  whether 
or  not  the  variance  is  fatal,  because  it  is  one  which  we 
think  we  have  authority  to  amend  under  3  &  4  fF.  4. 
c.  42*  5.  2S.,  inasmuch  as  such  amendment  would  not 
vary  the  substantial  defence  to  the  action. 

We  come  then  to  the  other  point,  namely,  whether 
the  payment  which  the  parties  have  agreed  "upon,  is  to 
"V^t  considered  in  the  nature  of  a  penalty  or  as  liquidated 
damages.  T«o  of  the  cases  which  have  been  referred 
to,  lay  it  down,  that  wHeixr  4iiA..fiCAla  is  so  nicely  h»l«n^ 
as  to  make  it  difficult  to  determine  whether  the  words 
employed  in  the  particular  stipulation  constitute  a  pe- 
nalty or  an  agreement  for  liquidated  damages,  we  must 
look  at  the  rest  of  the  agreement,  and  collect  from  it 
what  must  have  been  the  real  intention  of  the  parties. 
Looking  at  this  agreement,  it  seems  clear,  the  parties 
must  have  meant  that  the  500/.  should  constitute  a  penalty 

(a)  7  Bingh.  735,  (b)  4  Taunt.  13. 
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only  and  not  liquidated  damages,  for  it  applies  equally  18S9. 
to  a  refusal  by  the  Defendant  to  grant  a  lease,  and  an 
omission  by  the  Plaintiff  to  pay  the  expenses  of  such 
lease;  and  they  never  could  have  meant,  that  the  Axqhlu 
Plaindff  should  pay  500/.  upon  refusal  or  omission  to 
defray  the  expenses  of  a  single  lease.  This  brings  the 
case  within  the  principle  of  Davies  v.  Penton^  and  Kem' 
hie  V.  "Barren^  where  the  rule  was  laid  down,  that  liqui- 
dated damages  could  not  be  reserved  on  an  agreement 
containing  various  stipulations  of  various  degrees  of 
importance,  unless  the  agreement  specified  the  parti- 
cular stipulation  or  stipulations  to  which  the  liquidated 
damages  were  to  be  confined.  The  damages,  therefore, 
ought  to  be  reduced  to  Is. 

BosANguET  J.    As  to  the  variance,  I  think  it  does 
not  go  to  affect  the  merits  of  the  cause,  and  that  it  is 
a  case  in   which  the    Court  have    power  to  amend. 
Then  comes  the  question  whether  the  500/.  was  reserved 
as  a  penalty  or  as  liquidated  damages.     It  is  not  easy 
to  reconcile  all  the  decisions,  but  none  of  them  would 
warrant  us  in  treating  this  as  liquidated  damages.    The 
nearest  in  fiivour  of  the  plaintiff  is  UeiUy  v.  Jones^  where 
an  agreement  to  take  an  assignment  of  a  house  and  fix- 
tures,— the  expenses  of  the  agreement  to  be  paid  by  the 
parties  in  equal  moieties, — and  either  party  not  fulfilling 
all  and  every  part,  to  pay  to  the  other  500/.,  thereby 
settled  as  liquidated  damages, — was  held  to  give  a  right 
to  the  500/. ;  but  there,  though  in  addition  to  the  con- 
tract to  assign  there  was  a  stipulation  that  the  expense 
of  the  instrument  should  be  paid  by  both  parties  in      • 
equal  moieties,  the  agreement  did  not,  as  in  the  present 
case,  contain  the  word  penalty.     On  the  other  hand, 
there  are  the  cases  of  Homer  v.  Graves^  Davies  v.  Pentoriy 
and  KemUe  v.  Farren.    In  Davies  v.  Penton  the  expres* 
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18S9.       sion  penal  sum  being  used  as  well  as  Uqidddted  damagtii 
■  the  Court  held  that  they  must  collect  the  inteotion  of 

^^"  the  parties  from  the  rest  of  the  instrument;  and  in 
Anobun  K^ffil^  ▼•  Farren  the  principle  established  was,  diat 
liquidated  damages  could  not  be  recovered  on  an  agree- 
ment containing  various  stipulations,  of  various  degrees 
of  importance^  unless  the  agreement  specified  the  parti- 
cular stipulation  or  stipulations  to  which  the  liquidated 
damages  were  to  be  confined. 

Looking  at  the  entire  instrument  here,  it  may  be  said 
that  the  intention  of  the  parties  was  to  enforce  the  grant- 
ing of  a  lease ;  and  if  the  agreement  had  stopped  there, 
it  might  fairly  have  been  said  that  the  500L  constituted 
liquidated  damages :  but  it  goes  on  to  provide  tbat  die 
plaintiff  shall  pay  the  expenses  of  the  lease :  if  he  fiuled 
to  do  so  that  would  be  a  breach  of  the  agreement  for 
which  it  is  impossible  the  parties  should  have  intended 
him  to  pay  500/.  If  so,  the  case  falls  within  the  prin- 
ciple of  Ketnble  v.  Farrefh  and  the  rule  for  the  redac- 
tion of  damages  must  be  made  absolute. 

CoLTMAN  J.  I  am  of  the  same  opinion.  I  think 
the  Court  may  amend  the  declaration;  and  as  to  the 
demand  for  liquidated  damages,  the  courts  have  laid 
down  an  intelligible  principle  on  which  it  nuiy  be  deter- 
mined whether  stipulations  such  as  the  present  are  to 
be  construed  as  giving  a  penalty  or  liquidated  damages. 
When  one  sum  is  named  as  payable.on  various  breaches 
of  various  degrees  of  importance,  that  sum  is  to  be 
esteemed  a  penalty ;  if  it  be  ascribed  to  a  single  breach 
•  only,  it  may  constitute  liquidated  damages.  The  sum 
specified  here  is  applicable  equally  to  the  refusal  to 
grant  a  lease,  and  the  omission  to  pay  the  expenses  of 
it ;  and  it  cannot  be  taken  as  liquidated  damages  in  one 
case  and  as  a  penalty  in  the  other.  I  think,  therefore, 
it  must  be  esteemed  a  penalty  in  both. 


2  VICTORIA.  397 


BoVb 


Ebskine  J.  I  am  of  the  same  opinion.  There  are  1839. 
two  cases  in  this  Ck>urt,  much  opposed  to  each  other : 
Batty  T.  Janes  and  Kemble  v.  Farren.  In  the  first  the 
Sam  named  as  liquidated  damages  was  payable  on  many  Ahoul. 
breaches  besides  that  of  the  substantial  part  of  the 
agreement;  the  instrument  did  not  contain  the  word 
penalty^  and  two  of  the  Judges  relied  on  the  circum- 
stance that  the  expression  liquidated  damages  was  un- 
controlled by  any  other :  but  in  Kemble  v.  Farren  the 
Court  held  that,  notwithstanding  those  words,  liquidated 
daioages  could  not  be  reserved  on  an  agreement  con- 
taining various  stipulations,  of  various  degrees  of  im« 
portance,  unless  the  agreement  specified  the  particular 
stipulaiions  or  stipulation  to  which  the  liquidated  da- 
mages were  to  be  confined. 

The  language  here  difiers  from  both- those  cases;  but 
it  is  veiy  like  that  of  Davies  v.  Penton^  with  this  excep- 
tion, that  here  the  word  penalty  is  used,  there,  the  words 
P«w/  sum :  upon  which  Abbott  C.  J.  says,  "  Whoever 
framed  this  agreement  does  not  appear  to  have  had 
^y  very  clear  idea  of  the  distinction  between  a  penalty 
&nd  liquidated  damages ;  for  the  sum  of  SOOL  is  de- 
scribed in  the  same  sentence  as  a  penal  sum  and  as 
uqnidated  damages.  Now  both  expressions  cannot  be 
satisfied.  We  must,  therefore,  look  to  the  whole  of  the 
agreement  in  order  to  ascertain  whether  the  500/.  was 
nitended  to  be  a  penalty  or  liquidated  damages : "  and 
Holroyd  J.,  _  «  If  it  is  a  penalty,  the  Court  will  treat  it 
^SQch;  and  the  stipulation  that  it  shall  be  recovered 
as  liquidated  damages  will  not  prevent  the  party  from 
insisting  on  the  compulsory  clause  of  the  stat.  S&9W.S. 
^•11.  s.  8.  as  to  assessing  damages." 

That  brings  us  to  enquire  what  was  the  intention  of 
^^  parties  here;  for  ascertaining  which  we  have  the 
^e  laid  down  by  Heath  J.  in  Astley  v.  Weldon :  "  Where 
articles  contain  covenants  for  the  performance  of  several 

D  D  2 


398  EASTER  TERM^ 

18S9.       things,  and  then  one  large  sum  is  stated  at  the  end  to 
■  be  paid  upon  breach  m(  performance)  that  must  be  con- 

^"        sidered  as  a  penalty.    But  where  it  is  agreed  that  if  a 
Anobll.      party  do  such  a  particular  things  such  a  sum  shall  be 
paid  by  him,  there  the  sum  stated  may  be  treated  as 
liquidated  damages."  We  have  then  to  consider,  whether 
the  sum  mentioned  here  was  to  be  paid  in  respect  of 
one  act  only,  or  of  several.    Now,  on  one  side,  it  was  to 
be  paid  in  respect  of  one  act  or  omission  only,  the  T^ 
fusal  to  grant  a  lease ;  on  the  other,  in  respect  of  two 
acts  or  omissions  of  different  degrees  of  importance;  the 
refusal,  to  execute  a  counterpart,  and  the  refusal  to  paj 
the  expenses  of  the  instruments :  if  the  Plaintiff  failed 
in  either  he  would  have  been  guilty  of  a  breach  of  the 
agreement.     And  though,  if  this  had  been  pointed  oat 
to  the  parties,  they  would  probably  have  confined  d)e 
payment  to  the  major  breach,  yet  as  they  have  omitted  to 
do  so,  it  must  be  taken  that  their  intention  was  that  the 
sum  should  stand  as  a  security  for  the  payment  of  the 
damages  actually  incurred  by  any  one  of  the  breaches.  I 
think,  therefore,  the  sum  must  be  considered  as  a  penaltj, 
and  that  the  rule  for  reducing  the  damages  must  be  made 

Absolute. 
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Lawrence  and  Another,  Assignees  of  W.  Okill^     ^^^  23 
.    a  Bankrupt,  v.  Knowles. 

HTHE  declaration  contained  two  counts :  the  first,  on  a  i.  In  an  ac- 

contract  dated  the  12th  of  June   1833,  by  which  tion  by  Plain- 

tifia  aa  aa- 
OkiU  agreed  to  purchase  from  the  Defendant  sixty  shares  gigneea  of  O. 

in  the  Grand  Junction  Railway,  at  14/.  5s,  per  share,  a  bankrupt, 

netpaymeht,  as  follows,  to  wit,  155/.  on  the  15th  oijune  S^^  for 

1833,  and  the  remainder  on  the  29th  Jun^;   and  in  non.perfonn« 

consideration  thereof,  and  that  OkiU  promised  to  accept  "^^^  of  a 
II  1  t*       1  ix%4»i  contract,  the 

the  shares  and  pay  for  the  same,  the  Defendant  pro-  ^gg^^  raiaed 

raised  OhUl^   before   his   bankruptcy,   to  deliver    and  waa,  whether 

transfer  the    shares   upon   request :     the   count    then  ^^  aa  hia   " 

averred  that  OMZ,  on  the  15th  of  June^  paid  the  De-  asaignees,  had 

fendant  155t  in  part:  and  afterwards  and  before  the  heen  always 

ready  and 
bankruptcy,  and  after  the  29th  of  June^  to  wit,  on  the  willing  to  per- 

6th  of  Jdy  1833,  and  on  divers  other  times,  between  fonn  it: 

that  day  and  the   1st  of  January  1835,  paid  the*  De-  i^nj^^ptcy 

fendant  divers  other  sums  of  money,  amounting  to  585/.  andinaolvency 

in  part  payment,  &c.,  which  the  Defendant  accepted,  and  ^^  and  the 

waived  the  payment  of  the  remainder  on  the  2dth  of  of  hia  aaaeta; 

tfcne  183S  :  that  although  the  defendant  delivered  thirty-  ^e^e  circum- 

five  shares,  and  OHU^  before  his  bankruptcy,  and  the  y^^^^  ^^ 

Plaintiffs  as  his  assignees,  after  his  bankruptcy,  were  jury  might 

always  ready  and  willing  to  pay  the  remainder  of  the  ^f  ^'g^^^*" 

price,  together  with  all  calls  made  in  respect  of  the  hig  aaaigneea 

shares,  and  the  Plaintiffs  as  assignees  afterwards,  and  had  not  been 

after  the  bankruptcy,  to  wit,  on  the  1 1th  of  January  ^^imn- 

2.  The  oon- 

tivt  Was  to  b^  performed  on  the  lat  of  July  1835;  and  another  issue  was, 

whether  Flaintiffii  had  abandoned  it :  Held^  that  they  were  bound  to  make  their 

^^<m  within  a  reasonable  time^  and  that^  as  they  had  taken  no  decisive  step 

tiU  Janmiry  1838^  the  jury  might  properly  infer  they  had  abandoned  the  con- 
tract 
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ISSS)  tendered  the  residue,  together  with  the  amouDt 
paid  for  callS|  &c. ;  yet  the  Defendant  did  not  deliver  die 
shares. 

The  second  count  was  on  a  contract,  dated  the  1st  of 
July  1884,  for  the  sale  by  the  Defendant  to  OhSi  d 
fifty  shares  in  the  same  raUway,  at  102.  premium;  and 
in  consideration  that  Okill  would  buy  and  would  accept 
the  same  on  the  1st  of  J%dy  1885,  and  would  allow  the 
Defendant  interest  upon  such  calls  as  were  paid  before 
that  time,  the  Defendant  promised  QkiU  to  deliver  him 
the  shares  on  the  1st  of  July  1885.  The  count  then 
stated  the  bankruptcy  of  Okill  on  the  8d  of  Fdruary 
1885;  and  that  the  Plaintifis,  as  his  assignees,  were 
always,  on  and  after  the  1st  of  July  1885,  ready  and 
willing  to  pay  the  Defendant  for  the  shares  after  the 
rate  aforesaid,  with  interest  upon  calls  paid  firom  the  1st 
of  Jtdy  1884;  and  afterwards,  to  wit,  on  the  11th  of 
January  1888,  tendered  the  moneys  due;  but  that  the 
Defendant  would  not  deliver  the  shares.  There  was  also 
a  count  for  money  had  and  received  by  the  Defendant 
to  the  use  of  the  Plaintifi  as  assignees,  and  for  money 
due  on  an  account  stated  between  the  assignees  and 
the  Defendant. 

The  Defendant  pleaded,  1st,  non-assumpsit  to  the 
whole  declaration.  2d,  To  the  first  count,  — a  traverse  of 
the  payment  by  Okill,  and  of  the  acceptance  and  receipt 
of  the  several  sums  in  the  first  count  mentioned  in  part 
'  payment,  and  of  the  waiver  of  payrpent  of  the  remainder 
on  the  29th  of  June,  modo  et  Jbrmd,  3d,  To  the  first 
count,  —  traverse  of  the  allegation,  that  Okill  before 
his  bankruptcy,  and  the  Plaintifis  as  his  assignees  after- 
wards, were  ready  and  willing  to  pay  the  remainder  of 
the  price,  together  with  all  sums  paid  for  calls,  modo 
etformd,  4tb,  To  the  first  count, — that  the  all^ 
tender  in  the  first  count  mentioned  was  made  at  an 
unreasonable  time  after  the  alleged  waiver;  and  that 
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OkiB^  or  the  Plfundffi^  within  a  reasonable  time  after 
the  alleged  waiver,  were  not  ready  and  willing  to  pay 
the  remainder  of  the  price,  and  did  not  tender  it  within 
a  reasonable  time  after  the  waiver,  or  after  the  29th  of 
June  183S.    Verification.    5th,  To  the  first  count, — 
that  after  making  the  promises  in  the  first  count  men- 
tioned, and  payment  and  delivery  of  the  shares  in  part 
perfonnance,  and  waiver  by  the  Defendant  of  the  re- 
mainder of  the  price^  and  before  the  bankruptcy,  mutual 
promises  were  made  by  Okill  and  the  Defendant  not  to  re- 
quire further  performance,  and  a  mutual  agreement  there* 
upon  to  abandon  the  contract   Verification.   6th,  To  the 
first  count,  —  that  the  Plaintiffs,  as  assignees,  did  no^ 
at  the  bankruptcy,  or  for  a  long  time,  to  wit,  six  months, 
or  in  any  reasonable  time  aher  the  bankruptcy,  adopt 
the  contract,  but  declined  so  to  do ;  with  averment  of 
mutual  promises  between  the  Plaintiffs  and  the  Defendant, 
dispensing  each  other  from  further  performance,  as  in 
the  last  plea.     Verification. 

7th,  To  the  second  count,  •— traverse  of  the  alle- 
gation that  the  Plaintiffs,  as  assignees,  were  ready  and 
wOling  to  pay  the  Defendant  for  the  shares,  as  in  the 
second  count  mentioned,  and  made  the  tender  in  that 
count  mentioned,  or  requested  the  Defendant  to  deliver 
the  shares.  8th,  To  the  second  count,  —  that  the 
alleged  tender  was  made  at  an  unreasonable  time,  and 
at  a  time  unreasonably  long  aft;er  the  1st  of  Jufy  18S5. 
Averment,  that  neither  the  Plaintiffs  nor  any  other 
persons  were,  within  a  reasonable  time  after  the  1st 
Jttfy  1835,  ready  and  willing  to  pay,  nor  did  they  tender 
within  a  reasonable  time  after  that  day.  Verification. 
9th,  To  the.  second  count  (as  in  the  sixth  plea), — 
that  the  Plaintifis,  as  assignees,  did  not  adopt  the 
contract  within  a  reasonable  time  after  the  bank- 
niptcy :  with  averment  of  mutual  abandonment.  Veri- 
fication.    10th,  To  the  second  count,  —  that  after  the 
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thirty-five  shares  had  been  delivered  to  the  Pluntiffi. 
whilst  115/.  was  due  to  the  Defendant,  and  before  the 
bankruptcy,  &c.,  to  w]t»  on  the  17th  of  January  1834, 
the  Defendant  agreed  to  give  Okill  inrther  time,  lutil 
the  acceptance  hereinafter  mentioned  should  become 
due ;  that  he  would  lend  OktU  a  ftirther  sum,  to  wit, 
285/. ;  that  Okill  should  give  the  Defendant  his  accept- 
ance for  ^OOL;  that  the  Defendant  should  hold  the 
remainder  of  the  said  shares  until  OkUPs  acceptance 
should  become  due ;  and,  if  the  acceptance  were  not 
paid,  the  Defendant  should  be  at  liberty  to  sell  them: 
averment,  that  the  Defendant  did  give  further  time,  and 
lend  285/.,  and  that  OktU  gave  his  acceptance  for  iOO^} 
and  made  default;  and  thereupon  the  Defendant  sold 
the  remainder  of  the  shares,  according  to  the  agree- 
ment.   Verification. 

The  particular  of  demand  claimed  2188/.  15s.  114 
the  value  of  the  shares  in  the  first  count  mentioned, 
which  the  Defendant  refused  to  deliver,  over  and  above 
the  price  paid  by  Okill  for  the  same ;  and  5651L  15&  4(/^ 
the  value  of  the  shares  in  the  second  count  mentioned, 
over  and  above  the  money  agreed  to  be  paid  for  the  same. 

At  the  trial  it  appeared  that,  on  the  12th  of  June 
18S3,  the  Defendant  sold  Okill  sixty  Grand  Junction 
Railway  shares,  at  14/.  55.  per  share,  155/.  to  be  paid 
on  the  following  Saturday^  and  the  remainder  on  the 
29th  of  June  1833. 

On  the  1st  of  Juli/  1834,  the  Defendant  sold  Okill 
fifty  Grand  Junction  Railway  shares,  at  10/.  premium 
each,  to  be  delivered  on  the  1st  of  Jufy  1835,  OkiU 
allowing  the  Defendant  interest  on  such  calls  as  should 
be  paid  in  the  interim. 

The  sixty  shares  in  the  first  contract  were  not  paid 
for  by  Okill  on  the  29th  of  June  1833,  according  to  the 
stipulation ;  and  it  being  inconvenient  for  him  to  pay, 
the  Defendant  granted  him  several  extensions  of  time. 
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On  the  29th  of  August  18SS,  having  received  from 
OkiU  the  sum  of  275/.,  he  delivered  thirty-five  of  the 
shares  to  him,  or  his  order,  and  agreed  to  give  him  time 
until  the  January  following,  for  the  payment  of  the 
balance  on  the  remaining  twenty-five.  When  January 
came,  Ohill  could  not  meet  the  balance  of  WhL  and 
interest;  and  the  Defendant  then  agreed  to  lend  him 
285/^  and  to  give  him  until  the  month  of  January  1835 
to  make  good  the  balance  due  on  the  twenty-five  shares. 
Oh?/ giving  his  acceptance  at  twelve  months'  date  for 
400/.,  the  aggregate  of  the  two  sums  of  115/.  and  285/. 
GkSl  made  default  in  payment  of  this  bill,  and  in  about 
a  month  afterwards  became  bankrupt.  The  fiat  was 
issued  on  the  Sd  of  Fehtiary  1835,  and  the  Plaintiffs 
were  chosen  assignees  on  the  23d.  The  bankrupt 
obtained  his  certificate  on  the  22d  of  May  following; 
but  for  several  months  in  the  spring  of  that  year  was 
confined  for  debt  in  Lancaster  Castle,  and  within 
the  proper  time  after  commitment  gave  notice  of  his 
intention  to  apply  for  his  discharge  under  the  insolvent 
debtors*  act. 

On  the  second  contract,  in  which  the  shares  were 
not  deliverable  until  the  1st  of  July  1835,  five  months 
after  the  bankruptcy,  no  tender  of  the  price  was  made 
to  the  Defendant,  nor  was  any  notice  given  to  him  by 
the  Plaintiffs  that  they  were  ready  to  perform  the  con- 
tract on  their  parts,  and  should  require  performance 
on  his,  except  as  hcrooitor  mentioned. 

In  July  and  September  1835  the  bankrupt  called  on 
the  Defendant  on  the  subject  of  this  contract :  the  De- 
fendant said  shares  would  be  lower,  but  refused  to  hav^ 
any  thing  to  do  with  the  bankrupt. 

Nme  or  ten  calls  were  made  by  the  company  between 
the  time  of  the  contracts  and  the  tender  by  the  Plaintiffs 
hereafter  mentioned,  and  no  provision  was  made  for 
such  calb  either  by  the  bankrupt  or  his  assignees,  al- 
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though  by  the  railway  act  all  shares  are  dedaied 
subject  to  forfeiture  if  the  calls  are  not  paid  within  t 
limited  time. 

la  the  month  of  October  1835  the  premimn  <m 
Grand  Junction  shares  having  advanced  to  60k  per 
share,  and  the  assignees  threatening  an  action,  the  De- 
fendant met  them  at  the  o£Sce  of  their  attorneys  and 
made  a  conditional  ofier,  which  was  not  accepted. 

In  February  1837  the  Plaintiffs'  attorneys  wrote  to 
the  Defendant's  attorney,  requesting  him  to  admit  thst 
the  purchase-money,  with  interest  upon  the  two  coo- 
tracts,  had  been  tendered  to  the  Defendant ;  but  his 
attorney  declined  to  enter  into  the  admission. 

In  January  1838  the  demand  was  renewed  by  the 
following  letter  from  the  Plaintiffs'  attorneys :  —  ^'  We 
are  again  requested  by  the  assignees  of  W.  Okillj  a 
bankrupt,  to  write  to  you  for  the  twenty-five  shares, 
being  the  residue  of  the  sixty  shares,  in  the .  Grand 
Junction  Railway  company,  sold  by  you  to  the  bankrupt 
on  the  12th  of  June  1833,  and  remaining  yet  unde- 
livered, and  also  for  fifty  other  shares  in  the  said 
railway  sold  by  you  to  the  bankrupt  on  the  1st  of  Jubf 
1834.  And  we  beg  to  state,  that  the  assignees  are 
ready  to  pay  you  the  balance  owing  to  you  for  same, 
with  interest.  Should  it  still  be  your  intention  to  resist 
this  demand,  we  will  thank  you  to  ^ive  us  the  name 
of  the  solicitor  whom  you  intend  to  employ." 

This  was  followed  by  b  tender  of  2771/.  45.  IcL  as 
the  amount  due  for  premium,  calls,  and  interest  on 
the  twenty*five  shares ;  and  5748/.  4^.  Sd,,  as  due  in 
like  manner  for  the  fifty  shares. 

The  bankrupt's  estate  had  produced  no  assets  suf- 
ficient to  cover  any  such  payments. 

Coleridge  J. y  before  whom  the  cause  was  tried,  left 
it  to  the  jury  to  say  whether  they  would  not,  from  the 


2  VICTORIA. 


405 


GCHulnct  of  the  parties  and  the  length  of  time  which  had 
elapsed,  infer  an  abandonment  of  the  contract^  although 
there  was  no  direct  evidence  to  that  point. 

A  verdict  having  been  found  for  the  Defendant, 

CressfoaeU  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
the  evidence;  and  to  enter  up  judgment  noncbstante 
veredicto  for  the  Plaintiffs  on  the  issues  raised  by  the 
fourth  and  eighth  pleas,  that  the  tender  on  the  part 
of  the  Plaintiffs  was  not  made  within  a  reasonable  time; 
contending,  that  on  a  contract,  such  as  the  present, 
the  tender  might  be  made  at  any  time  within  six  years. 

WUde  Serjt.,  22.  Alexander^  Crompton^  and  KnawleSf 
who  shewed  caused  argued  this  point  at  length,  citing 
Sugd,  V.  P.  341.  ^6th  ed.  Doloret  v.  Rothschild  (a), 
Rothschild  v.  Hennings  {b),  and  Ellis  v.  Thompson  (c) ; 
but  the  decision  of  the  Court  turned  on  the  single 
question  whether,  under  the  circumstances  above  stated, 
the  Plainti£&  had  failed  to  establish  that  they,  as  as- 
signees, and  Okillf  before  his  bankruptcy,  had,  as  they 
averred  in  the  declaration,  been  always  ready  and 
willing  to  perform  the  contract. 

For  the  Defendant  it  was  contended,  that  as  Okill 
from  his  insolvency  was  incapable  of  performing  the 
contract,  it  was  impossible  to  contend  that  he  was 
ready  and  willing ;  and  with  respect  to  the  assignees, 
as  they  did  not  adopt  the  contract  within  a  reasonable 
time  after  the  bankruptcy,  and  had  no  assets" wherewith 
they  could  have  paid  for  the  shares,  it  followed  equally 
that  they  were  not  ready  to  complete,  but  must  be 
taken  to  have  abandoned  it. 


1839. 

LAWSENCn 

V, 

Knowles. 


(o)  1  Sim.  ^  Stu.  590. 
(6)  9B.^C.  470. 


(c)  3  Mees.  S^  Wels.  445. 
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It  was  for  the  Plaintiffs  to  establish  that  they  were 
ready  and  willing  to  pay ;  as  a  vendor  of  a  lease  whidi 
can  only  be  assigned  with  consent  of  the  lessor  most 
shew  that  he  has  obtained  such  consent;  Mason  t. 
Carder,  (a)  Where  a  party,  by  his  conduct,  abandons 
a  contract  even  without  intending  to  do  so,  he  cannot 
afterwards  enforce  it;  and  what  amounts  to  a  waiver 
is  a  question  for  the  jury :  Gomery  v«  Band,  {b) 


Cressnoell  and  Wightman^  in  support  of  the  rule,  con- 
tended that  general  insolvency  is  no  proof  of  the  insol- 
vent's inability  to  pay  a  particular  sum,  which  his  friends, 
on  an  emergency,  might  possibly  advance  for  him.  It 
did  not  follow,  therefore,  from  OkilTs  insolvency,  that 
he  was  not  ready,  when  called  upon,  to  pay  the  price  of 
these  shares :  at  all  events,  upon  a  contract  like  the  pre- 
sent, where  the  Defendant  had  to  deliver  the  article 
purchased  of  him,  the  onus  lay  on  him  to  shew  that  he 
offered  to  deliver  it,  and  that  at  the  time  he  made  the 
offer  the  Plaintiff  was  not  ready  to  pay :  it  is  more  con- 
venient for  the  Defendant  to  fix  on  and  prove  a  parti- 
cular time  when  the  Plaintiff  was  not  ready,  than  for  the 
Plaintiff  to  prove  that  he  has  been  always  ready;  and  it  did 
not  appear  that  Okill  was  ever  called  upon  to  fulfil  the 
contract.  In  similar  cases,  for  instance  in  an  action  for 
a  breach  of  promise  of  marriage,  if  the  Defendant  pleads 
that  the  Plaintiff  was  not  ready  and  willing,  b§  must 
shew  a  particular  time  when  the  Plaintiff  was  called  upon 
and  refused. 

As  to  the  supposed  waiver,  or  abandonment  of  the  con- 
tract, an  express  al:t  may  constitute  an  abandonment,  as 
in  Gomery  v.  Bond;  but  omitting  to  proceed  is  not  equi- 
valent to  qn  express  act  of  waiver.  If  the  price  had  been 
paid,  the  shares  remaining  in  the  hands  of  the  vendor, 


(a)  7  Taunt,  g. 


(b)  SM.SfS.  578. 
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he  could  not  afterwards  refuse  to  deliver  them  on  the 
ground  that  the  purchaser  had  not  demanded  them 
within  a  reasonable  time. 

At  all  events  the  Plainti£&  were  entitled  to  a  verdict 
on  the  count  for  money  had  and  received,  for  240/.9  being 
such  portion  of  the  money  paid  to  the  Defendant  as  ex- 
ceeded the  price  of  the  shares  actually  handed  over. 


18S9. 
Lawrenob 

KlfOWIiBS. 


TiNDAL  C.  J.  This  rule  may  be  decided  on  a  ground 
not  so  wide  as  that  on  which  it  has  been  argued. 

If  there  be  any  pleas  which  go  to  the  whole  cause  of 
action  in  the  first  and  second  counts,  we  cannot  send 
the  cause  down  to  a  new  trial* 

And  it  appears  to  me  that  the  third  plea,  which  is 
pleaded  to  tbe  first  count,  and  the  ninth  plea,  which  is 
pleaded  to  the  second,  go  to  the  whole  cause  of  action 
in  those  counts  respectively,  and  have  been  properly 
found  by  the  jury. 

The  declaration  states  that  Okill  purchased  certain 
railway  shares  of  the  Defendant,  to  be  delivered  on  a  sub- 
sequent day ;  that  Okill  paid  a  portion  of  the  price,  and 
that  he,  before  his  bankruptcy,  and  his  assignees  after- 
wards, were  always  ready  and  willing  to  pay  the  residue, 
and  the  amount  of  any  calls  made  upon  the  shares.  A  dis- 
tinct issue  is  raised  on  that  averment;  an  averment  which 
the  Plaintiffs  were  compelled  to  make;  for  if  the  De- 
fendant had  paid  calls  upon  the  shares  in  the  interval 
between  the  sale  and  the  time  for  delivery,  he  wpuld 
have  had  a  lien  on  them  to  the  extent  of  the  money 
paid. 

Now  the  evidence  adduced  under  that  bsue  shews 
clearly  that  Okill  was  not  always  ready  and  willing  to 
pay  for  the  shares;  for  in  January  1834,  not  having  the 
money  he  had. agreed  to  pay,  he  borrowed  285/.  on  the 
credit  of  his  bill;  and  when  that  became  due  in  1835, 
was  unable  to  take  it  up :  therefore,  he  was  not  always 
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ready  to  pay^  and  the  third  plea  has  been  established  in 
evidence.  It  becomes  unnecessary  therefore  to  consider 
the  fourth  and  subsequent  pleas  to  the  first  count. 

The  ninth  plea,  which  is  addressed  to  the  second 
count,  alleges  that  the  Plaintiffit,  as  assignees  of  OkSl, 
did  not  adopt  the  contract,  but  that  they  and  the  De- 
fendant mutually  agreed  to  abandon  it  The  question, 
therefore,  on  that  plea  is,  was  there  sufficient  evidence 
to  justify  the  jury  in  finding  that  issue  in  favour  of  die 
Defendant  ? 

Now,  the  contract  was  to  be  performed  on  the  1st  of 
July  1835.  In  February  1835  OktU  became  a  bank- 
rupt, and  his  assignees  were  bound  in  a  reasonable  time 
after  the  1st  of  July,  at  the  latest,  to  declare  whether 
they  meant  to  take  to  the  contract  or  not  Even  in  the 
case  of  a  lease,  where  the  legal  estate  is  vested  in  the 
assignees,  the  statute  6  G.4.  c.  16.  i.  75.  having  declared, 
that  if  the  assignees  accept  a  lease  belonging  to  the 
bankrupt,  he  shall  no  longer  be  liable  to  the  performance 
of  the  covenants,  a  case  in  1  Rose  has  decided  that  the 
assignees  ought  to  make  their  election  within  ten  or  twelve 
days.  Without  saying  whether  the  assignees,  here,  ought 
to  have  made  their  election  within  ten  or  twelve  days, 
there  was  sufficient  to  justify  the  jury  in  finding  that 
the  contract  had  been  abandoned.  From  Jidy  ISiS 
till  October  following  no  steps  were  taken,  and  then, 
nothing  more  than  a  conditional  proposal,  which  the 
Plaintiffs  refused  to  accept.  From  October  1835  till 
February  1837  the  assignees  were  silent,  and  then  only 
inquired  whether  the  Defendant  would  make  an  admis- 
sion as  to  a  bygone  tender.  The  next  step  was  not  taken 
till  January  1838,  when  the  action  was  commenced. 

There  was  enough  in  these  circumstances  to  justify 
the  jury  in  finding  that  the  contract  was  abandoned, 
and  therefore  the  cause  ought  not  to  go  down  again. 

As  to  the  240/.  in  the  hands  of  the  Defendant,  we 
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cannot  now  be  called  upon  to  enter  into  the  question. 
It  was  not  mentioned  in  the  Plaintiffs'  particular,  nor 
when  the  motion  was  made  for  a  new  trial.  The  rule 
must  be  discharged. 


1839. 
Lawbbnob 

V. 

Kkowles. 


BosANQUBT  J.  I  am  of  the  same  opinion.  The 
question  isy  whether  the  verdict  is  warranted  on  the 
third  and  ninth  pleas?  The  issue  raised  on  the  third 
is  as  to  the  readiness  of  OkiU  and  his  assignees  to  pay 
the  sUm  agreed  upon  for  the  shares. 

On  behalf  of  the  Plaintiffs  it  has  been  argued  that 
the  Defendant  should  establish  a  refusal  by  them  on  a 
particular  occasion.  That  may  be  so  in  some  cases, 
where  the  party  liable  to  pay  is  solvent;  but  I  cannot 
ooncdre  any  circumstance  more  indicative  of  want  of 
readiness  than  incapacity:  here,  we  have  abundant 
proof  that  OkiU  was  incapable  of  paying  before  his 
bankruptcy,  and  the  assignees,  from  the  state  of  his 
assets,  afterwards. 

Then,  on  the  ninth  plea,  was  there  enough  shewn  to 
satisfy  the  jury  that  the  contract  had  been  abandoned  ? 
It  is  dear  that  a  parol  contract  may  be  discharged  by 
parol,  and  even  words  are  not  necessary  in  all  cases,  for 
the  conduct  of  the  parties  may  sufficiently  shew  their 
intentions.  Here,  the  bankrupt  entered  into  extensive 
engagements,  which  he  was  incapable  of  fulfilling :  his 
assignees  might  elect  to  adopt  them,  but  their  election 
ought  to  be  declared  within  a  reasonable  time ;  and 
npon  a  contract  which  ought  to  have  been  completed  in 
Jidtf  1835,  it  is  most  unreasonable  that  assignees  should 
hold  their  right  of  election  in  suspense  till  January 
1838. 

There  is  no  reason,  therefore,  for  disturbing  the 
verdict;  and  as  for  the  240/.,  according  to  their  par- 
ticular the  Plaintiffs  sought  only  to  recover  the  value 
of  the  shares  over  and  above  what  had  been  paid. 
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CoLTMAN  J.  The  third  plea  traverses  a  material 
allegation  in  the  declaration,  on  which  issue  is  expressly 
taken ;  and  it  is  said,^on  the  part  of  the  Plaintiffs,  that 
the  Defendant  cannot  establish  this  plea  without  shewing 
an  offer  of  the  shares,  and  a  refusal  of  the  price  by  the 
Plaintiffs ;  the  refusal,  however,  as  in  other  cases,  may 
be  inferred  from  circumstances,  and  there  are  enougb 
here  to  justify  the  verdict. 

I  think,  also,  that  the  ninth  plea  has  been  equaUy 
established.  There  is  evidence  sufficient  to  shew  that 
the  assignees. abandoned  the  contract;  for  even  if  they 
had  the  wish,  it  does  not  appear  that  they  had  the 
means  to  fulfil  it;  and  they  held  their  hand  for  two  or 
three  years,  which  they  had  no  right  to  do. 

As  to  the  240/.,  the  claim  was  not  made  in  the  par- 
ticular, or  on  the  motion  for  a  rule  nisi. 


Erskine  J.  The  bill  of  particulars  is  so  framed  as 
to  include  only  the  profit  accruing  from  a  rise  in  the 
value  of  the  shares. 

Upon  the  third  and  ninth  pleas  I  agree  with  the  rest 
of  the  Court. 

Rule  discharged. 


AprU^S. 

A  retam  to  a 
writ  of  false 
jadgment, 
that  the 
Plaintiff  in 
error  has  not 
given  security 
for  proaecat- 
ing  hia  aui^ 
ia  in. 


CrOOKES  V.  LONODEN. 

npO  a  writ  of  false  judgment  in  the  usual  form,  "  If 
}¥•  Longden  shall  give  you  security  that  his  suit 
shall  be  prosecuted,  then  in  your  fiill  county  court  cause 
the  plaint  to  be  recorded,"  &c. 

The  sheriff  of  Yorkshire  having  returned,  **  The 
within-named  W.  Ixmgden  hath  not  given  me  security 
that  his  suit  shall  be  prosecuted,  whereby  I  am  pre- 
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vented  from  causing  the  aforesaid  plaint  to  be  record-* 
ed,''&c. 

Erie  obtained  a  rule  nisi  to  set  aside  the  return  for 
insofficiency ;  agmnst  which 

IV.  H.  Watson  shewed  cause»  on  an  affidavit  that  it 
is  the  practice  in  Yorkshire  to  require  security  pre- 
Tionsly  to  recording  the  plaint     He  relied  also  on  the 
language  of  the  writ ;  iTindal  C.  J.  That  is  mere  form ; 
DO  security  is  ever  taken ;]  and  on  19  G.  S.  c.  70.  ss*  5* 
and  6.,^-whicb  enact  that  ^*no  execution  shall  be  stayed 
or  delayed  upon,  or  by  any  writ  of  error  or  supersedeas 
thereon  to  be  sued,  for  the  reversing  of  any  judgment 
given  or  to  be  given  in  any  inferior  court  of  record, 
where  the  damages  are  under  lO/.^  unless  such  person 
or  persons  in  whose  name  or  names  such  writ  of  error 
shall  be  brought,  with  two  sufficient  sureties,  such  as 
the  Court  (wherein  such  judgment  is  or  shall  be  given) 
shall  allow  of,  shall  first,  before  such  stay  be  made, 
or  supersedeas  be  awarded,  be  bound  unto  the  party  for 
vhom  any  such  judgment    is  or  shall  be  given,  by 
recogniaance  to  be  acknowledged  in  the  same  Court  in 
double  the  sum  adjudged  to  be  recovered  by  the  said 
former  judgment,  to  prosecute  the  said  writ  of  error  with 
^ect,  and  also  to  satisfy  and  pay  (if  the  said  judgment  be 
affirmed  or  the  said  writ  of  error  be  nonprossed)  all  and 
sbgular  the  debt,  damages,  and  costs  adjudged  or  to 
be  adjudged,  and  all  costs  and  damages  to  be  awarded 
for  the  same  delaying    of  execution : "    *'  Provided, 
that  no  cause  where   the   cause   of  action   shall  not 
amount  to  the  sum  of  10/*  or  upwards,  shall  be  re- 
moved or  removeable  into  any  superior  court  by  any 
writ  of  habeas  corpus  or  otherwise,  unless  the  Defendant 
who  shall  be  desirous  of  removing  such  cause  shall 
enter  into  the  like  recognisance  for  payment  of  the 
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1889»  debt  and  costS)  in  case  judgment  shall  pass  agunst 
him  :** — observingt  that  though  the  fifth  section  applies 
to  courts  of  record)  the  sixth  is  general  in  its  langusge: 


CaooKai 

LoNoDiir.     and  in  Grimshaw  v»  Emerson  (a)  the  latter  secdoo  was 
held  to  extend  to  county  courts* 


Brie.  In  Grimshaw  v.  Emerson  the  cause  was  re* 
moved  before  judgment  The  sixth  ^section  does  not 
apply  to  cases  where  the  cause  has  arrived  at  judgment 
m  the  Court  below ;  the  fifth  is  expressly  confined  to 
courts  of  record;  and  the  sixth,  impliedly,  for  it  re* 
quires  the  Defendant  to  enter  into  a  recognisance,  whick 
can  only  be  done  in  a  court  of  record. 

TiNOAL  C.J.  This  case  does  not  fall  within  the 
statute  19  G.  S.  c.  70.  The  fourth,  fifth,  and  sixth 
sections  all  apply  to  the  same  subject-matter,  —  csuses 
in  an  inferior  court  of  record  for  the  recovery  of  a  sum 
less  than  10/. 

The  fourth  authorises  the  removal  of  the  record 
into  the  superior  Court  for  the  purpose  of  issuing  exe* 
cution  to  the  sheriff  of  any  county.  The  fifth  specifies 
the  conditions  on  which  execution  shall  be  stayed ;  and 
the  sixth,  by  requiring  the  Defendant,  upon  remoTsl 
of  the  cause,  to  enter  into  a  recognisance  for  the  pay* 
ment  of  debt  and  costs  in  case  Judgment  shall  pass 
against  him,  clearly  points  to  the  case  in  which  the 
cause  has  not  arrived  at  judgment  in  the  Court  below. 
It  is  unnecessary,  therefore,  to  advert  to  the  case  of 
Grimshaw  v.  Emerson;  and  this  rule  must  be  made 
absolute. 

BosANQUET  J.  The  fourth  and  fifth  sections  are  ex* 
pressly  confined  to  inferior  courts  of  record ;  and  the 
sixth  does  not  apply  to  causes  removed  after  judgment 

(a)  IDawLSSl. 
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It  should  seem,  too,  that  it  is  confined  to  courts  of  1889. 

Rcordy  inasmuch  as  a  recognisance  cannot  be  taken  in  ' 

a  court  not  of  record.  CaooKas 


CpLTiffAN  J.  The  writ  of  false  judgment  lies  ex 
ddnto  juttitue^  and,  as  it  might  tend  to  deprive  a  party 
of  that  bttiefit  if  he  were  called  on  to  give  security  for 
costs,  we  ought  not  to  sanction  such  a  proceeding 
unless  the  statute  requires  it 

The  sixth  section  of  this  statute  applies  only  to 
causes  removed  before  judgment 

EasKiNE  J»  concurring,  the  rule  was  made 

Absolute. 


lA>NODair. 


Hilton  v^  Swan. 


Aprii  24. 


^ROVER  for  a  bill  of  exchange  for  lOOZ.,  bearing  Totroyerfat 
date  the  20th  of  December  1837,  drawn  by  one  abaiofex- 
WiUiam  Powell  on  and  accepted  by  one  William  Hilton^  fendoot  hav- 
l)ayable  to  the  order  of  the  said  W.  Powell  three  months  ing  pleaded, 
rfter  the  date  thereof,  and  by  PcmeU  indorsed  to  the  Jj^S  ^f 
Plaintifi:  bill  in  Uank  ; 

Pleas.    First,  Not  Guilty:  2.  denial  of  the  Plaintiff's  J^'^^j^ 
property  in  the  bill  of  exchanged  3.  That  before  and  holder;  and 
At  the  time  of  the  supposed  conversion  of  the  bill  of  that  Defends 
exchange  in  the  declaration  mentioned,   the  Plaintiff  JJ^^  ^^Id  * 
l)^  possessed  of  the  said  bill  of  exchange,  before  it  authority  to 

'>ecame  due  and  payable,  indorsed  the  same  to  the  De-  diapoae  of  the 

^  ^        ^  bill,  took  it  of 

^ut  pledge  to  secure  the  payment  of  a  debt,  —  Replication^  that  at  the  tilhe 
of  taking  the  hill  from  R,  Defendant  knew  he  had  not  authority  to  pledge  iti 
Add,  mfficient 

£  E  2 
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18S9.  fendant  for  a  good  and  valuable  coQsideration  in  thA 
behalf;  by  means  whereof  the.  Defi^dant  then  became 
and  was  the  lawful  holder  of  the  said  bill  of  exchsnf^ 

SwAv.  and  continued  such  holder  until  and  at  the  time  of  the 
said  supposed  conversion  thereof.    Verification* 

4.  That  after  the  drawing  and  accepting  the  bill  of 
exchange,  and  after  the.  bill  had  been  indorsed  bf 
Powell  to  the  Plaintiff,  and  before  the  bill  became  dw 
and  payable,  and  whilst  it  was  in  the  possession  of  the 
Plaintiff,  she  indorsed  the  same  in  blank ;  that  before  and 
at  the  time  of  the  supposed  conversion  by  the  Defendant, 
one  Bindings  was,  by  virtue  of  such  last-mentioned  in- 
dorsement, the  holder,  and  was  possessed  of  the  said 
bill  with  such  indorsement  by  the  Plamtiff  in  blank 
as  aforesaid;  that  afterwards,  and  before  the  bill  be- 
came due  and  payable,  to  wit,  on  the  16th  of  January 
18S8,  the  said  Rowlings  then  being  the  holder  and  in 
possession  of  the  bill,  offered  to  deposit  and  leave  the 
same  in  the  hands  of  the  Defendant  as  a  securi^  for 
the  payment  of  a  certain  sum  of  money,  to  wit,  35/. 
then  due  and  owing  by  Rawlings  to  the  Defendant: 
that  the  Defendant  being  satisfied  as  to  the  credit  and 
respectability  of  the  drawer  and  acceptor  thereof,  and 
of  the  Plaintiff,  and  also  then  believing,  and  still  be- 
lieving, that  Rawlings  was  lawfully  possessed  of  the 
bill,  and  had  good  and  sufficient  right  and  authority 
to  negociate  and  otherwise  dispose  of  the  bill,  and 
to  lodge  and  deposit  the  bill  with  the  Defendant, 
and  to  deliver  the  same  to  him,  and  not  then  know- 
jng  nor  yet  knowing  the  contrary  thereof,  afterwards, 
and  before  the  bill  became  due  and  payable,  took  and 
received  of  and  from  the  said  Rawlings  the  said  bill 
as  a  pledge  and  deposit  to  be  by  the  Defendant  kept 
and  retained  until  the  35/.  was  repaid  and  satisfied, 
and  to  secure  the  repayment  thereof:  by  means  of 
which  said  several  premises,  the  Defendant  then  be* 
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came  and  was  the  lawful  holder  of  the  said  bill  of 
exchange,  and  cODtinued  sach  holder  thereof  until  and 
at  the  time  of  the  supposed  conversion  thereof,  in  the 
declaration  mentioned:  that  the  said  35/.  had  not  at 
any  time  before  the  commencement  of  this  suit  been 
Tepaid  to  the  Defendant,  but  still  remained,  and  was 
wholly  due  and  unpaid  to  him.    Verification. 

Demurrer  to  the  third  plea,  on  the  ground  that  it 
was  repugnant,  and  contained  allegations  at  variance 
and  inconsistent  with  each  other;  and  replication  to 
the  last  plea,  that  at  the  time  of  the  Defendant's  so 
taking  and  receiving  from  Bawlings  the  bill  of  ex- 
change, as  in  that  plea  mentioned,  the  Defendant  had 
notice,  and  then  well  knew  that  Bawlings  had  not 
good  or  sufficient  right  or  authority  to  lodge  and  deposit 
the  bill  with  the  Defendant,  as  such  a  pledge  and  de- 
posit to  be  by  him  kept  and  retained  until  the  said  SBL 
was  repaid  and  satisfied,  and  to  secure  the  repayment 
thereof.    Conclusion  to  the  country. 

After  joining  in  the  demurrer  to  the  Defendant's 
third  plea,  the  Defendant  demurred  to  the  Plaintiff's 
replication  to  the  fourth  plea,  on  the  ground  that  the 
issue  tendered  by  the  replication  was  immaterial,  there 
being  no  averment  that  Railings  had  not  good  title  to 
the  bill,  and  power  to  dispose  thereof. 

Joinder. 


1839. 
Hilton 

V, 
SWAKr 


Stephen^  Serjt.  in  support  of  the  demurrer  to  the 
third  plea,  argued  that  the  plea  was  inconsistent,  be* 
cause  it  stated  that  the  Defendant  was  the  holder  of  the 
hill,  and  the  Plaintiff  possessed  of  it,  at  one  and  the 
«atne  time ;  in  other  words,  that  two  different  parties 
were,  at  the  time  of  the  conversion,  lawful  holders  of 
the  bill. 

The  Court  then  called  on 
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18S9.  Hoggins  to  support  the  plea;  bnt  after  hearing  him, 

they  expressed  a  clear  opinion  that  it  could  not  be 

HiLToif  sustained;  whereupon  he  proceeded  to  the  demoner 
SwAir.  to  ^he  replication  to  the  fourth  plea,  and  argued  that 
the  allegation  that  the  Defendant  knew  Baniings  had 
no  authority,  was  not  equivalent  to  an  averment  that 
Bawlings  was  destitute  of  authority  to  pledge  the  bill; 
the  Defendant's  knowledge  might  turn ,  out  to  be  in- 
correct; and  unless 'iZatB/fiig^s  was  actually  without 
authority,  the  deposit  by  him  gave  the  Defendant  a 
title:  the  issue  raised  on  the  Defendant's  knowledge^ 
therefore,  was  immaterial:  the  Plaintiff  should  bate 
averred  explicitly  that  Bawlings  had  no  authority) 
instead  of  leaving  the  fact  to  be  inferred  from  an 
affirmative  pregnant 

Sfephefii  contra.  The  replication  could  not,  by  aoy 
other  form  of  expression,  traverse  the  defence  meant  to 
be  set  up  by  the  fourth  plea.  The  Defendant  relies 
upon  that  principle  of  mercantile  law  which  protects 
a  bond  Jlde  holder  if  he  has  no  knowledge  of  any 
defect  of  title  in  the  party  who  transfers  a  bill.  If 
the  replication  is  informal,  the  plea  is  ill ;  for  it  vas 
essential  that  the  Defendant  should  state,  not  merely 
that  he  believed  Rawlings  had  authority,  but  that  be 
had  no  knowledge  of  any  defect  in  Btmiin^^  title; 
De  la  Chaumette  v.  Bank  of  England  (a),  Evans  r. 
Kymer  (J),  Haynes  v.  Foster  (c),  TVetdtel  v.  Baran' 
don  {d),  Collins  v.  Martin  (e),  JauUery  v.  Brittau  (g)  b 
Fancourt  v.  Bull[h\  to  a  declaration  in  trover  for  a  bill 
of  exchange,  the  Defendant  pleaded  that  the  drawer 
indorsed  to  Am^  and  A,^  for  a  good  consideration,  io' 

(o)  gB.&;C.  208.  (c)  IB.S^P.  648. 

(6)  1 J9.  4  AdoL  528.  {g)  4  New  Casei,  ft^' 

(c)  4  Tyrwh.  67.  (h)  1  New  Cam,  6Sh 

(d)  8  Taunt.  100. 
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dorsed  to  the  Defendant;   the  Plaintiff  replied  that 
there  was  no  good  consideration  for  AJs  indorsement, 
and  the  Court  held  that  such  a  traverse  was  material. 
That  case  is  in  point  for  the  Plaintiff.      But  the  al- 
l^tion  that  the  Defendant  knew   Rowlings  had  no 
authority  implies  that  he  had  none.    In  Janes  v.  Winck*> 
worth  (a),  in  trover  for  letters  patent,  after  verdict  for  the 
Piaintifl^  it  was  moved,  in  arrest  of  judgment,  that  the 
Plaintiff  had  not  alleged  he  was  possessed  of  the  letters 
-patent  tU  de  bonis  propiris. ':  ^^  Sed  non  allocatur.     And 
the  declaration  does  mention  that  the  Defendant,  know- 
ing them  to  appertain  to  the  Plaintiff,  converted  them; 
which  implies  as  much."     It  was  not  necessary,  how- 
ever, that  the  Plaintiff  should  aver  that  the  Defendant 
knew  Rowlings  had  no  authority,  for  a  blank  indorsement 
does  not  transfer  the  property  in  a  bill.     In  Com,  Dig. 
Action  on  the  Case^  Trover^  B.,  it  is  laid  down,  "  If  a 
bill  of  exchange,  payable  to  A.  or  order,  be  indorsed 
with  the  name  of  A.,  but  no  assignment  written,  and 
afterwards  found  by  J3.,  trover  lies  against  him  by  A.^ 
for  by  the  writing  of  his  name  the  property  of  the  bill 
was  not  transferred." 


18S9. 
Hix/roK 

.SWAI^. 


Hoggins,  In  reply.  Upon  special  demurrer,  at  least, 
the  replication  is  informal.  The  plea  states  an  indorse- 
ment in  blank,  which  primd  facie  imports  a  consider- 
ation to  the  indorser.  In  Fancourt  v.  Bull  there  was  an 
express  traverse  of  the  consideration,  which  traverse  the 
Plaintiff  ought  to  have  taken  here  if  he  meant  to  im- 
peach the  Defendant's  Stle.  Under  this  replication  the 
Plaintiff  would  be  relieved  from  proving  that  Rowlings 
had  no  authority. 

TiNDAL  C..J.  I  am  of  opinion  that  the  Plaintiff  is 
entitled  to  judgment  on  the  demurrer  to  this  replication. 


(a)  Hardr.  Ill, 
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1839. 

HlXffON 

.Swan. 


It  is  doubtful  whether  the  plea  is  good  in  substanoe,  as 
it  shews  no  authority  in  Itawlings  to  pledge  the  bill 
On  that,  however,  it  is  unnecessary  to  give  any  opinion, 
for  the  replication  has  taken  issue  upon  a  point  material 
to  the  defence.  The  substance  of  the  fourth  plea  is, 
that  the  Plaintiff  indorsed  the  bill  in  blank,  and  that 
Bowlings  became,  by  virtue  of  such  indorsement,  the 
holder;  — it  is  not  sai^  the  lawful  holder; — if  iZombi^ 
was  the  lawful  holder,  he  had  a  right  to  pledge  the  bQl: 
that  is  one  answer  to  the  Plaintiff's  demand:  anodier 
is,  whether  Rawlitigs  had  a  good  title  or  not,  that  the 
Defendant  believed  that  he  had  lawful  authority  to 
transfer  the  bill :  but  by  that  averment  the  plea  becomes 
double,  as  it  is  uncertain  whether  the  Defendant  relies 
on  Bawlifig^s  title,  or,  having  no  knowledge  of  Btaih 
ling^B  waint  of  title,  relies  on  the  simple  transfer.  We 
are  bound,  however,  to  construe  the  plea  —  if  it  will 
admit  of  such  construction — as  free  from  duplicity,  and 
may  take  it  that  the  Defendant  relies  on  his  having 
taken  the  bill  without  any  knowledge  that  Readinp 
had  no  authority  to  transfer  it.  Upon  that,  the  onlj 
point  between  the  parties  would  be,  whether  the  De- 
fendant took  the  bill  bonijlckf  without  knowledge  of 
Rawling^s  defect  of  title.  Therefore,  construing  the  plea 
most  beneficially  for  the  Defendant,  we  hold  that  the 
replication  has  raised  the  proper  issue;  and  that  the  de- 
murrer to  it  must  be  overruled. 


BosANQUET  J.  This  is  a  plea  in  confession  and  avoid- 
ance. It  does  not  profess  to  deny  the  Plaintiff's  tide^ 
or  the  conversion,  but  alleges  matter  in  excuse  for  such 
conversion.  It  says,  whatever,  Bawlings^s  title  might  be, 
when  the  bill  came  to  the  Defendant  he  believed  there 
was  no  defect  in  Raiding^s  title,  llie  want  of  know- 
ledge of  any  such  defect  is  the  very  point  of  the  excuse, 
and  is  properly  traversed  by  the  replication. 
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CoLTMAN  J.  I  am  of  the  same  opinion.  The  fourth 
plea  states,  not  that  the  bill  was  indorsed  to  RctwlingSf 
or  even  that  he  was  the  lawful  holder ;  but  it  contains 
what  was  intended  to  be  a  defence ;  namely,  that  BiraH 
lings  passed  the  bill  to  the  Defendant,  who  believed  he 
had  a  right  to  do  so.  To  establish  such  a  defence 
under  such  circumstances,  there  should  be  a  good  con- 
sideration for  the  transfer,  and  an  ignorance  on  the  part 
of  the  Defendant  of  the  defect  in  Baaling^s  title.  An 
vssiot  hajs  been  raised  on  the  Defendant's  knowledge  of 
the  defect  in  Benoling^s  title,  and  we  are  not  to  distort 
that  into  a  double  plea,  which  is  in  effect  a  single  one. 


18S9. 
Hilton 

SWAN« 


Ebskine  J.  The  plea  can  only  rest  on  the  Defendant's 
ignorance  of  the  defect  of  Bawling^s  title,  and  the  De- 
fendant nuses  the  point  in  effect  by  averting  that  he 
believed  Bowlings  had  title.  The  replication,  therefore, 
has  properly  raised  the  issue  on  the  only  thing  material, 
that  the  Defendant  was  ignorant  Bowlings  had  no  title 
to  the  bill. 

Judgment  for  the  Plaintiff. 
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April  26.     Manifold  and  Another,  t;.  Morris,  Assignee 

of  Henry  Riomaiden,  a  Bankrupt. 


Premiaes  in 
which  the  bu- 
dnesB  of  a 
wine  and  spi. 
rit  merchant 
was  carried 
on  were  as- 
signed, to- 
gether with 
the  licence, 
to  Plaintiff 
by  way  of 
mortgage; 
the  occupier 
forfeited  the 
licence,  and 
Plaintiff's 
mortgage  was 
paid  off; 
afterwards  the 
assignee  of 
the  mortgagor 
procured  a 
new  licence, 
which  he  sold 
to  a  new 
occupier  of 
the  premises : 
Held,  that 
Plaintiff  could 
not  sue  him 
for  the 
amount  ob- 
tained on  the 
sale  of  such 
licence. 


ASSUMPSIT  for  wine  licenceis  sold  and  delivered; 
for  money  had  and  received  by  the  Defendant  to 
the  PluntifPs  use ;  and  on  an  account  stated. 

It  was  proved  at  the  trial  that,  on  the  84th  of  Fe* 
bruary  1835^  Henry  Bigmaiden^  a  wine  and  spirit  mer- 
chant, mortgaged  the  premises^  with  the  appurtenances, 
in  which  he  ^rried  on  his  business,  and  all  licences  for 
vending  wine  or  spirits  in  or  on  the  premises,  to  the 
Plaintiffs,  for  S900/.,  with  a  power  of  sale  on  de&nlt  of 
payment. 

On  the  26th  of  the  same  month  he  made  a  second 
mortgage  of  the  same  premises  to  John  Hcldar  for 
1350/.,  with  a  like  power  of  sale. 

On  the  2?th  of  the  same  month,  he  made  a  third 
mortgage  of  the  same  premises,  and  an  assignment  of 
the  surplus  moneys  to  arise  on  sale  of  the  premises  by 
either  of  the  former  mortgagees,  to  his  brother  James 
JRigmaiden^  fpr  ISSO/. 

On  the  26th  of  February  \  836,  he  became  a  bank- 
rupt, and  the  Defendant  was  appointed  his  assignee. 

On  the  7th  of  April  following,  the  premises  were 
sold  by  the  Plaintiffs,  in  discharge  of  their  mortgage,  to 
Edward  Rigmaiden  for  5520/. ;  but  by  the  conditions 
of  sale  the  licences  were  expressly  excluded,  and  re- 
served to  be  taken  at  a  valuation  by  the  purchaser  of 
the  premises. 

At  this  time,  however,  tne  licences  had  been  sus- 
pended by  the  magistrates  for  some  irrqpilarities  on 
the  part  of  Henry  Rigmaiden* 

Out  of  the  5520/.,  the  two  first  mortgagees  were  paid 


Jj^ct//^^- 
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dS,  and  a  balance  oF  207/*  was  paid  to  James  Rig" 
maiden^  the  third  mortgagee. 

On  the  17th  of  May  1836,  the  Defendant,  as  as- 
signee of  Henry  Bigmaiden,  sold  to  Edward  Rigmaiden 
the  good  will  of  the  business,  the  licences,  liquors,  and 
trade  fixtures,  for  150/.,  and  the  former  licences  having 
been  forfeited,  obtained  a  fresh  one  for  Edward  Rig" 
maiden^  upon  payment  of  a  sum  of  money  to  the  excise. 
The  Plaintiffi  as  first  mortgagees  liow  sought  to  recover 
of  the  Defendant  for  James  Rigmaiderij  by  whom  they 
were  indemnified,  the  sum  obtained  for  the  licences. 

Upon  proof  of  these  facts,  Coleridge  J.,  before  whom 
the  cause  was  tried,  directed  a  nonsuit^  being  of  opinion 
that  the  licences  could  not  be  the  subject  of  a  si^e ;  and 
that,  at  all  events,  the  licence  in  respect  of  which  the 
money  had  been  paid  was  not  one  of  those  conveyed  to 
the  Plaintifi*,  which  had  been  suspended,  but  a  new  one 
made  oat  to  Edward  Rigmaiden. 


1659. 
Manifold 

MORBUs 


Cresswell  having  obtiuned  a  rule  nisi  to  set  aside  the 
DOQsait,  on  the  ground  that  the  licence  attached  to  the 
premises  for  the  time  being  was  part  of  the  security 
intended  by  the  parties  to  be  conveyed  to  the  first  mort-^ 
gagee,  and  that,  even  if  it  could  not  with  propriety  be 
sold,  the  Plaintiffs  were  entitled  to  the  money  pro- 
duced by  it,  when  once  in  the  hands  of  the  De- 
fendant, — 


2Z.  Akxander  and  Cromptorif  who  shewed  cause,  con- 
tended that,  at  all  events,  the  Plaintiffs  could  have  no 
interest  in  any  licence  granted  to  one  whose  occupation 
commenced  after  their  mortgage  had  been  paid  off. 
Bat  as  the  licensing  act,  9  G.  4.  c.  61.,  requires  that  the 
licence  shall  be  granted  to  each  occupier  in  succession, 
it  might  fairly  be  argued,  that  a  mortgagee  who  does 
not  occupy  can  take  no  interest  by  a  transfer  of  the 
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licence;   Ex  parte  BeteL{a)     The  Court  here  called 
on 

JV.  H.  Watson  to  support  the  rule.  The  licence 
attached  to  the  premises,  in  whose  name  soever  it  might 
be  made  out,  was  part  of  the  security  transferred  to  the 
Plaintifis,  and  the  Defendants  having  sold  it,  the  PUin- 
tifi  are,  in  law,  entitled  to  the  proceeds. 

TiKDAL  C.  J.  The  sum  which  the  Plaintiffs  seek  to 
recover,  cannot  be  considered  as  money  had  and  re- 
ceived by  the  Defendant  to  their  use,  or  to  the  use  of 
James Rigmaiden^  The  short  state  of  the  fisicts  is  this; 
in  18S5.the  Plaintiffs  become  the  mortgagees  of  ahousCf 
with  a  wine  and  spirit  licence  attached  to  it.  In  18S^ 
the  ficence  is  forfeited.  The  Plaintifi  sell  the  premises 
under  a  power  contained  in  their  mortgage  deed,  and 
take  no  steps  to  procure  a  new  licence :  afterwards,  s 
new  licence  is  obtained  by  the  Defendant,  the  ass^ee 
of  the  mortgagor,  which  he  sells  to  a  subsequent  occu- 
pier of  the  premises.  On  two  grounds,  therefore,  I 
think  the  Plaintiff's  daim  fails :  first,  the  licence  in 
question  is  not  the  licence  conveyed  to  the  Plaintifl^  r 
secondly,  their  interest  in  the  properQr  ceased  when  the 
premises  were  sold  by  them  in  discharge  of  their  mort" 
gage,  and  conveyed  to  a  third  person* 

BosANQUET  J.  This  action  for  money  had  and  re- 
ceived, is  founded  on  the  supposition  that  the  Defendant 
has  sold  the  property  of  the  Plaintiffi,  and  received  the 
price  of  it.  But  it  does  not  appear  to  me,  that  the  sale  by 
the  Defendant  to  Edward  Bigmaideuy  and  his  obtaining 
the  grant  of  a  fresh  licence  to  the  latter  upon  payment 
of  money  to  the  excise,  can  be  considered  as  a  sale  of 

(a)  1  Beacfm  Sf  ChUL  S50. 
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the  Plaintiff's  property*  The  licence  claimed  by  the 
Flainti£&  had  been  forfeited,  or  at  least  suspended  for 
Henry  RigmaiderCs  misconduct  The  tenant  under  that 
licence  bad  ceased  to  occupy  the  public  house,  and  no 
application  to  the  magistrates  for  the  renewal  of  the 
licence  had  been  made  by  the  Plaintiffs,  nor,  if  any  such 
application  had  been  made,  had  they  a  right  to  insist 
upon  the  licence  being  granted.  I  am  therefore  of 
opinion,  that  the  nonsuit  was  right. 
The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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Manifold 

V. 
MOBBU, 


MuLLiNS  t;.  Scott. 


May  1. 


¥N  trespass,  for  an   assault,   the  Defendant  having  Trespass. 
obtained   a  verdict  upon    a 'plea   of  son  itssault ^^^f  ^^^ 
demesne^  and  the  Plaintiff,  on  the  plea  of  not  guilty,         s^asMuit 

demesne;  De* 

C.  Janes  moved  to  enter  a  verdict  for  the  Defendant  .      "*VJT" 

mg  a  verdict 

on  that  plea  also,   on  the  ground  that  after  having  on  the  latter 

obtabed  the  verdict  on  a  plea  which  went  to  the  merits  P^^*  •^^ 
r   «  •  •         ,  ,  ,  Plaintiff  on 

of  the  entire  action,  he  ought  not  to  pay  the  costs  ^i^^  fonner 

of  the  first  issue  which  was,  in  efiect,  involved  in  the  Defendant  is 

second.  °®^  ^^^^ 

to  the  costs  of 

the  issue  on 
Sed  per  Curiam.    If  the  Defendant  chooses  to  plead  ^  former. 

that  he  did  not  commit  an  assault  which  be  knows 

he  did  commit,  and  which  he  proceeds  to  justify,  there 

b  no  reason  why  he  should  not  pay  the  costs  of  the 

issue  which  he  has  unnecessarily  compelled  the  Plaintiff 

to  prove :  but  the  verdict  on  the  justification  will  give 

bim  the  general  costs  in  the  cause. 

Rule  refused. 
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May.  1. 

The  jury 
lulling  given 
m  Terdict  for 
only  20t«  in 
m  caee  of 
•lander^  the 
Court  refilled 
to  gmt  m 
new  trial  mt 
the  instance 
of  the  FUin- 
tiff. 


Rendall  t;.  Hatward. 

tf^ASEy  for  slanderiDg  the  Plaintiff  by  saying  he  was 
a  thief,  and  bad  stolen  two  pair  of  sheets. 

It  was  proved  at  the  trial,  that  the  slander  bad 
been  repeated  in  a  way  which  indicated  malice  on 
the  part  of  the  Defendant,  who  refused  to  make  any 
apology. 

The  jury,  however,  having  found  a  verdict  for  only 
S05.  damages, 

'Clarksofif  on  behalf  of  the  Plaintiff,  moved  for  a 
new  trial,  as  this  was  a  case  in  which  the  Judge  had 
no  power  to  certify,  and  the  Plaintifl^  though  much 
aggrieved,  would,  as  the  verdict  was  under  405.,  obtain 
no  costs. 


TiNDAL  C.  J.  I  think  a  more  complete  measure  of 
justice  would  have  been  attained  if  the  jury  had  giten 
higher  damages,  but  the  0>urt  never  grants  a  new 
trial  because  the  damages  are  low,  unless  there  has 
been  some  mistake  in  a  point  of  law  on  the  part  of  the 
judge  who  presided,  or  in  the  calculation  of  figures  by 
the  jury. 

The  rest  of  the  0>urt  concurred,  and  Clarkson 
f^^JM^  f  9  Tooknothnig. 
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Saundersok  and  Others  v.  Fip£r  and  Others.       May  i. 

^H£  Plaintiffs,  as  iDdorsees,  declared  against  the  A  bill  of  ex. 

Defendants  as  acceptors  of  a  bill  of  exchange  for  *^"*°8«  ^«f 

^  °  expressed  in 

245i.   for   value  received,   bearing  date  the   SOth   of  figures  to  be 
Aitgttst  18S6,  and  payable  six  months  after  date.     Se-  drawn  for 
cond  count  on  an  account  stated.     Plea  to  the   first  words,  for  two 
count,  that  the  Defendants   did   not  accept ;    to    the  hundred 
second,  that  they  did  not  promise  as  in  that  count  ^^^  ^^^ 
alleged.  a  stamp  ap- 

At  the  trial,  the  Plaintifls  produced,  in  support  of  ^*^^**^ 
their  declaration,  a  bill  of  exchange,   of   which   the  tmount: 

foUowing  is  a  copy :  —  Held,  that 

eridenoe  to 

«  245/.  London,  Aug.  SO.  1886.  "^^^  ***  ^"^ 

d  t       J     •  ^o'ds "  and 

Six  inonths  after  dgte,  ]^y  to  our  order  two  hundred  forty^five  " 

pounds  for  value  rec^Vj^."^,  M  heen 

To  Messrs.  H.  H.  P^»«  .8,      Per  Procuration  of  Thos.  ^^g  ^as 

and  Co.  42.  East  C%9tj|.  ^  MaUhf,  Son,  and  Co.  not  admissi- 

I  «^  Henry  MaUby.  ^•• 

Indor^  7%omas  MaUby,  Son,  and  Co.** 

The  jury  found  a  verdict  for  the  Plaintiffs  for  245/. 
and  mterest,  subject  to  the  opinion  of  the  Court  upon 
the  following  case :  — 

The  Phdntifis  are  extensive  bill  brokers  in  fymdpn. 
It  was  proved  upon  the  trial,  that  the  bill  was  di^awn 
by  MaUby  and  Co.  upon,  and  accepted  b)[  tne  Defend- 
ants in  payment  of  the  sum  of  245/.,  being  the  contract 
price  often  tons  of  lead  sold  by  MaUby  and  Co.  to  the  Ifi0yf2^  ^X 
Defiendants.  The  bill  was  drawn  in  figures  for  245/., 
but  the  words  "  and  forty-five"  were  omitted  in  the 
body  of  the  bill  by  mistake.     The  bill,  when  drawn, 
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1889*        was  upon  a  6s.  stamp ;  and  the  Defendants,  when  they 
accepted  it,  intended  to  accept  a  bill  for  245A 

It  was  further  proved,  that  the  bill  was  left  with  the 
PiPEiu  Defendants  for  two  or  three  weeks  for  their  accept- 
ance ;  and  application  was  made  to  them  three  sevenil 
times  for  the  bill  as  a  bill  for  245/. ;  the  usual  mode  of 
applying  for  bills  for  acceptance  being  by  the  amount 
as  expressed  in  the  figures  on  the  bill ;  and  it  was  re- 
ferred to. on  those  occasions  by  the  drawers  and  the 
Defendants  as  a  bill  for  245/. 

It  was  also  proved,  that  the  usual  course  of  business 
among  extensive  bill  brokers  in  the  city  of  London,  is, 
to  examine  the  bills  discounted  by  them,  by  the  figures 
and  the  stamp,  not  by  reading  the  body  of  the  bill,  as 
it  would  be  almost  impossible,  from  the  number  of  bills 
discounted  daily,  to  take  them  by  any  thing  but  the 
figures  and  stamps. 

On  the  14th  of  January  18S7,  the  Plaintiffi  dis- 
counted the  bill  for  MaUby  and  Co.,  and  the  Plaintifi 
paid  them  245/.,  less  the  discount  for  the  same.  Be- 
fore the  bill  arrived  at  maturity,  Maltby  and  Co.  failed. 

The  Defendants  upon  the  trial  objected  to  the  ad* 
missibility  of  the  evidence  of  the  facts  relating  to  the 
transaction  in  respect  of  which  the  bill  was  drawo, 
of  the  intention  of  the  parties,  of  the  circumstances 
relating  to  the  applications  for  the  acceptance,  and  of 
the  Defendant's  conduct  in  regard  to  them  2  but  the 
evidence  was  received,  subject  to  the  opinion  of  the 
dourt  upon  the  admissibility  of  the  whole  or  any  part 
of  the  same. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  upon  such  of  the  evidence  given  at  the  trial 
as  might  be  deemed  to  be  admissible,  the  Plaintifls  were 
entitled  to  recover  in  this  action,  either  the  sum  of 
^45/.  and  interest,  or  the  sum  of  200/.  and  interest 
If  the  Court  should  be  of  opinioi)  that  the  Plaiotifis 
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were  entitled  to  recoTer  either  of  those  sums,  a  verdict       18S9. 
was  to  be  entered  accordingly.    If  the  0>urt  should 
be  of  opinion  that  the  Plaintiff  were  not  entitled  to 
recover  any  sum  from  the  DefendantSi  a  nonsuit  was  to       Piper. 
be  entered. 


wade  Seijt.  for  the  Plaintifis.    The  amount  of  the 
stamp,  the  value  of  the  goods  for  which  the  bill  was 
accepted,  and  the  conduct    of   the  acceptors  shews 
dearly  that  it  was  their  intention  to  accept  a  bill  for 
2^SL ;  and  the  bill  being  drawn  for  value  received,  the 
Plaintifis  only  explain,  and  do  not  contradict  or  vary 
the  instrnm^t,  by  shewing  what  the  amount  of  that 
valae  ?ras.     It  has  always  been  the  practice  so  to  ex- 
plain mercantile  instruments*  Thus  in  Bex  v.  Elliott  {a\ 
where  the  prisoner  was  indicted  for  forging  a  50/.  pro- 
missory note,  the  body  of  the  note  omitted  the  word 
poiaids;  but  the  margin,  containing  the  figures  50Lf  it 
was  held  that   the   prisoner  was  properly  convicted. 
Marius  lays  it  down,  p.  S2.  Sd  edit.,  <^  If  it  so  fiall  out, 
that  through  unadvisednesS}  or  error  of  the  pen,  the 
figures  of  the  sum,  and  the  words  at  length  of  the  sum 
that  is  to  be  paid  upon  any  bill  of  exchange  do  not  agree 
together,  either  that  the  figures  do  mention  more  and 
the  words  less,  or  that  the  figures  do  specify  less,  and 
the  words  at  l^gth  more,  in  either,  or  in  any  such  like 
case,  you  ought  to  observe  and  follow  the  order  of  the 
words  mentioned  at  length,  and  not  in  figures,  until 
further  order  be  had  concamng  the  same^  because  a 
oian  is  more  apt  to  commit  an  error  with  his  pen  in 
writing  a  figure,  than  he  is  in  writing  a  word:  and  also 
because  the  figures  at  the  top  of  the  bill  do  only,  as  it 
vere,  serve  as  the  contents  of  the  bill^  and  a  breviat 
thereor,  but  the  words  at  length  are  in  the  body  of  the 


(a)  2  £a#<,  P/.  Cr.  951 
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18S9.  bill  of  exchaogei  and  ere  the  chief  and  priocipal  sub- 
*— — -  stance  thereofi  whereunto  special  regard  ought  to  be 
Saundebsom  Jj^j  „  jjg  i3  followed  by  Beawes,  Lex  Men.  4*1.  pL 
PiPBBt  193,  nearly  in  the  same  words,  and  Forbes^  in  his  work 
on  Bills  of  Exchange,  extracts  the  passage  omitting  the 
qualification.  The  qualification,  however,  implies  that 
the  drawee  may  wait  for  and  receive  information  as  to 
what  was  the  real  intention  of  the  parties ;  and  the  whole 
passage  applies  rather  to  bills  drawn  on  a  general  acoouot 
of  the  details  of  which  the  drawee  may  be  ignorant, 
than  to  bills  drawn  to  obtain  payment  on  a  specific 
contract  Then,  every  contract  must  be  taken  Jbrtim 
contra  prqferetUem  ;  and  there  exists  here  in  the  amoant 
of  the  stamp  an  indication  of  intiention  which  could  not 
be  found  in  the  time  of  Marius.  The  rule  which  pre* 
eludes  the  receipt  of  evidence  to  explain  a  patent  am- 
biguity, does  not  apply  to  mercantile  contracts,  which 
are  often  framed  in  characters  partaking  of  the  natare 
of  hieroglyphics,  or  expressed  in  language  which  con- 
veys no  meaning  to  an  ordinary  reader,  and,  therefore, 
from  the  necessity  of  the  case,  must  be  explained  by 
parol  evidence.  Thus,  in  Smith  v.  Wikon  (a),  evidence 
was  admitted  to  shew  that  by  the  expression  1000 
rabbits,  the  parties  meant  120a  In  Bdd  v.  Bminer(b) 
a  variance  between  the  bought  and  sold  note  was  ex- 
plained by  the  usage  of  trade.  See  also  BottomUtf  v. 
Forbes,  (c)  And  where  a  question  arises  as  to  the 
general  intention  of  the  parties,  concerning  which  the 
instrument  is  not  decisive,  it  has  been  held  that  proof 
of  independent  facts,  collateral  to  the  instrument,  may 
be  properly  admitted ;  Rex  v.  Laindon.  {d)  Here,  as  the 
bill  purports  to  be  for  value  received,  the  Plaintiff  may 
shew,  as  a  collateral  fact,  what  that  value  was,  and  then 

(«)  ^B.Si  AdoL  728.  (c)  5  New  Cases,  121. 

(h)  1  Mees.  6^  Wekk,  S4i8s  (d)  8  T.  R.  379* 
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the  iotenlion  of  tha  acceptors  ypAy  b«  collected  fVpm  the       ig89* 

figorej  they  have  \mdt    Aa  in  Formereau  T.  i^/:;  (a)*       

where  a  certain  amount  of  stock  was  bequeathed*  evi*  S4W©»a«oii 

dance  was  admitled  shew  that  the  testator  meant  the       Fivaa. 

amount  of  money  which  could  be  raised  by  the  stoeki 

sod  not  the  amount  of  the  stock  itself.    In  Be^umortt 

V.  Fett{b)f  in  explanation  of  a  bequest  to  Catkerim 

Eandof,  evidence  was  admitted  that  the  testator  meant 

Gftirude  Yardkiy.     In    Gibson  r.  Mineit[c\  where 

a  bill  was  mada  payable  to  a  fictitious  payee  or  order, 

and  the   defendants    sought  to  avail    themselves  of 

their  own  fraud,  evidence  was  admitted  which  enabled 

the  indorsee  to  recover  as  on  a  bill  payable  to  bearer. 

In  like  manner  the  nature  of  an  alteration  in  an  instru* 

meni  nmy  be  explained  by  extraneous  evidence.    Thus, 

in  Knigkt  v.  ClemenU  (c(),  where  a  bill  of  exchange,  the 

appearsfice  of  which  left  it  uncertain  whether  it  had 

been  altered  before  or  after  issue,  was  submitted  to  a 

jury,  with  a  direction  that  if,  from  its  appearance,  they 

believed  the  alteration  to  have  been  made  before  the 

bill  was  completed,  and  while  the  ink  was  wet,  they 

should  find  for  the  pldntiff,  -^  the  Court  set  aside  the 

verdict,  on  the  ground  that  the  plaintiff  should  have 

shewn,  by  extraneous  evidence,  that  the  alteration  was 

properly  made. 

If  the  Defendants  bad  been  sued  for  845/.,  the  con- 
tract price  of  the  lead  they  purchased,  it  would  have 
been  a  suflScient  defence  to  shew  that  they  gave  this  bill 
in  payment. 


Peacock  for  the  Defendants. .  There  is  a  patent 
ambiguity  on  the  face  of  this  bill  of  exchange,  and 
^tements  could  not  be  made  to  explain  that  ambiguity, 
vithoat  violating  one  of  the  clearest  rules  of  evidence. 


(fl)  1  Jf».  Ch.  C.  472. 


(c)  1  H.  Bh  509* 

\d)  3  Nev.  4  Ferr.  S7i. 
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1839.  In  Bex  v.  BUiott^  there  was  no  discrepancy  between 

'  the  body  of  the  note  and  the  margin,  but  a  mere 
SAuiTDEBioir  omission  in  the  body  of  the  note  which  the  roargui  sot 
PipsB.  ficiently  supplied ;  as  the  venue  in  the  margin  of  a  de- 
cUration  may  supply  the  place  of,  but  not  contradict}  a 
venue  in  the  declaration  itselC  The  stamp  cannot  be 
called  in  aid  without  resorting  to  the  parol  evidence; 
and,  in  the  ordinary  question,  whether  an  agreement 
between  landlord  and  occupier  be  a  lease,  or  merely  an 
agreement  for  a  lease,  the  decision  of  the  Court  is 
never  governed  by  the  stamp,  for  a  lease  stamp  is  often 
affixed  on  that  which  turns  out  to  be  a  mere  agreement 
The  passages  in  Marius  and  Beames  are  altogether  in 
fiivour  of  the  Defendants ;  and  though  it  may  be  prudent 
for  the  drawee  to  wait  for  further  advice,  it  by  no 
means  follows  that  evidence  of  such  advice  would  be 
admissible  in  a  court  of  law  to  explain  a  patent  am- 
biguity. But  at  the  time  when  those  authors  wrote, 
bills  might  be  accepted  by  parol,  and  the  acceptance 
therefore  might  be  open  to  parol  explanation.  Since 
1  &  2  6. 4f.  c.  78.,  acceptances  can  only  be  in  writing. 
In  aH  the  cases  where  mercantile  usage  has  been  ad- 
mitted to  explain  a  contract,  the  ambiguity  has  been 
latent,  as  it  was  in  Fonnereau  v.  Poyntz  and  Beaumont 
V.  FeU.  Whether  or  not  this  bill  would  furnish  a 
defence  to  an  action  for  245/.  on  the  contract  for  the 
sale  of  lead,  is  only  the  same  question  as  the  present 
put  in  other  words :  the  short  answer  is,  that  the  am- 
biguity being  patent,  is  not  by  the  rules  of  our  law  open 
to  explanation :  the  meaning  of  the  parties  being  un- 
certain, the  instrument  is  void,  and  the  Plaintiff  can 
recover  nothing. 

Wildej  in  reply.  The  question  is,  what  was  the  in- 
tention of  the  parties ;  and  when  that  intention  is  shewn, 
as  it  may  be  shewn  by  the  collateral  fact  of  the  contract 
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for  lead,   there  is  no    ambiguity  in  the  instrument  1 889. 

especially  when  mercantile  usage  shews  that  the  acceptor  •' 

always  accepts  the  figure  in  the  superscription.    The  ^^'""^■■•>'' 

nile  of  Jbrtius  contrd  proferentem  would  have  no  ap-  .Pipbb. 
plicability  at  all,  if  it  were  not  applicable  to  a  case  like 
the  present. 

TiNDAL  C  J.  The  only  question  in  this  case  is, 
whether  the  evidence  adduced  on  the  trial  of  the  cause 
was  admissible  or  not :  and,  under  the  circumstances,  I 
am  of  opinion  that  it  was  not  admissible.  This  is  a  case 
o(  ambiguitas  patensj  and,  according  to  the  rules  of  law, 
evidence  to  explain  such  an  ambigui^  is  not  admis- 
sible. Where  there  is  doubt  on  the  &ce  of  the  instru- 
ment the  law  admits  no  extrinsic  evidence  to  explain  it. 
Now,  on  the  body  of  the  bill  in  question,  it  appears 
to  have  been  drawn  for  two  hundred  pounds;  but 
in  the  margin,  the  figures  express  the  sum  of  245/. 
If  this  creates  any  ambiguity,  it  is  one  which  arises 
on  the  £ace  of  the  instrument.  In  most  of  the  cases 
cited  for  the  Plaintiff  tl^e  ambiguity  arose  firom  matters 
not  appearing  oh  the  instrument.  In  Gibson  v.  Minett 
parol  evidence  introduced  the  difficulty,  not  the  lan- 
guage of  the  instrument ;  and  parol  evidence  was  ad- 
mitted to  remove  it. 

So,  in  the  instance  of  commercial  instruments  the 
difficulty  rarely  appears  upon  the  face  of  the  instru- 
ment ;  but  arises  from  ihe  custom  of  the  country  or  the 
usage  of  trade.  In  Rex  v.  Elliott  the  Court  looked  at 
the  sum  in  the  margin  in  order  to  shew  the  intention 
of  the  party  in  uttering  the  bill,  but  not  to  shew  the 
meaning  of  the  bill  itself.  The  evidence  in  question 
not  being  admissible,  we  cannot  shake  the  rule  of  com- 
mercial writers,  that  where  a  difference  appears  betweei 
the  figures  and  the  words  of  the  bill,  it  is  safer  to 
attend  to  the  words.    If  we  take  the  authority  of  those 
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ItSB.       writera  where  we  haire  none  of  our  owni  this  ii  a  good 

-— —       bill  for  the  som  exprested  in  the  body ;  end  therefore  I 

lAvuMMMr  ^^  of  opinion  thet  the  Plaintiff  is  entided  to  judgmeDt 

PMii.       for  ^QOU 

BosANQUET  J.  I  am  of  the  same  opinion.  Hie 
question  is,  whether  this  instrument  is  a  bill  for  245/^ 
or  900/.,  or  whether  it  is  altogether  void*  If  it  Uims  oat 
to  be  a  bill  for  BOOf.,  it  is  a  case  for  amending  the  d^ 
claralion,  and  the  verdict  should  be  entered  aocorduiglT. 
It  is  true  that  there  was  abundant  evidence  to  shew  that 
this  was  intended  as  a  bill  for  846<.»  if  that  evidenoe  was 
admisBible ;  but  the  evidence  was  not  admi$sibl^  because 
this  is  a  case  of  patent  ambiguity,  and  our  rules  of  evi- 
denoe exclude  explanation  where  the  ambiguity  is  pa- 
tent It  is  true,  some  foreign  writers  have  said  that  in 
such  a  case  the  drawee  should  wait  for  instructions :  and 
it  would,  no  doubt,  be  prudent  he  should  do  so)  that, 
however,  cannot  alter  our  rules  of  evidence*  But  the 
same  writers  also  lay  it  down  that  in  the  absence  of 
instructions  the  words  at  length,  and  not  the  figures, 
are  to  determine  the  sum  to  be  paid  t  and  we  think  that 
is  the  rule  that  should  be  followed* 

llie  argument  that  pressed  me  most,  is  the  rule  of^r- 
tim  contrd  proferentem :  that  an  instrument  must  be  taicen 
most  strongly  against  the  party  makiug  it.  But  there  is 
no  case  in  which  that  principle  has  been  applied  to  an 
instrument,  the  body  of  which  expresses  a  clear  amount, 
and  the .  ambiguity  arises  from  a  difierent  amouot  ex- 
pressed in  the  margin.  Under  such  circumstances  the 
rule  of  law  as  to  evidence  must  prevail 

CoLTMAN  J*  'this  is  a  case  of  tome  difficulty ;  snd 
though  evidence  cannot  be  admitted  to  explain  a  patent 
ambiguity,  I  cannot  help  thinking  that  where  a  party 
signs  an  instrument  with  two  hundred  pounds  in  words, 
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and  UBL  in  figures,  it  should  be  taken  most  strongly  1S$9. 
against  the  party  signing  it ;  as  in  Edis  v.  Bury  (a), 
where  an  instrument  was  made  in  terms  so  ambiguous 
as  to  make  it  doubtful,  whether  it  were  a  bill  of  ex-  Pmm. 
change  or  a  promissory  note,  it  was  held,  that  the  holder 
might  at  his  election  (as  against  the  maker  of  the  instru- 
ment), treat  it  as  either:  and  Lord  Tenterden  says, 
"  Where  a  party  issues  ati  instrument  of  an  ambiguous 
nature  the  law  ought  to  allo^  the  holder,  at  his  option, 
to  treat  it  either  as  a  promissory  note  or  bill  of  ex- 
change." 

This  seems  to  me  to  fall  within  the  principle  of  that 
case.  The  oversight  of  the  acceptor  has  tended  to 
mislead  the  holder :  if  it  was  done  with  a  fraudulent 
intentioo,  there  can  be  no  doubt  that  the  Plaintiff  would 
be  entided  to  the  whole ;  there  is  no  fraud  here ;  but, 
upon  the  whole,  I  think  this  should  be  taken  to  be  a 
bill  for  U5l 

Erskine  J.  I  think  this  is  a  bill  for  200/.,  and 
not  for  245Z.  The  rule  of  law  is,  that'  where  an 
ambiguity  appears  on  the  face  of  an  instrument,  you 
cannot  adduce  evidence  to  explain  it ;  as,  where  there  is 
a  devise  to  one  of  the  sons  of  J.  5.,  evidence  cannot  be 
received  to  explain  which  :  but  if  a  testator  leaves  pro- 
perty to  tlie  eldest  son  of  J.  S.  and  two  persons,  -*-  as 
io  the  case  of  a  second  marriage,  —  meet  that  designa- 
tion, you  may  admit  evidence  to  explain  which  of  the 
two  was  intended.  Here  the  ambiguity  is  entirely  on 
the  face  of  the  instrument.  It  is  doubtful  which  of  the 
two  sums  mentioned  is  the  amount  intended  to  be  paid ; 
but  the  doubt  must  be  solved  by  the  ordinary  rules  of 
constmction :  if  the  larger  sum  had  been  in  words,  I 
should  have  agreed  with  my  brother  CoHmatiy  for,  ac- 

(o)  6B.^C.  433. 
F  F  4 


434  EASTBR  TSRM, 

18S9.       cording  to  the  aathorities,  figures  are  not  of  the  same 
■        authority  as  words  in  the  body  of  a  bill,  except  in 
SAtno^^oir  ^^^^  ,here  the  margin  does  not  contradict,  but  is  ody 
an  index  to  the  body,  as  in  Bex  v.  Elliott*   I  am  of 
opinion  that  the  words  in  the  body  must  be  taken  as 
omtaining  the  amount  of  the  bill  to  be  paid. 

Judgment  for  200i. 


«• 


May  1.  J*  Stert  and  Another,  Executrix  and  Executor 

of  J.  Burn,  deceased,  v.  G.  Pjlat£L. 

Benie  to  A.  HPHIS  was  an  action  of  assumpsit  brought  by  the 

H.  for  life ;  Plaintiffi  as  executrix  and  executor  of  Jane  Bum 

12.^.  for  life  ^^^ceased,  to  recover  from  the  Defendant  the  sum  of 

andtohlBfint  120L  alleged  to  have  become  due  from  him  to  her  in 

and  other  j^^^  lifetime,  for  the  use  and  occupation  of  two  mes- 

Bona  m  tail  i  *^                                                                        , 

and  for  de-  suages  with  the  appurtenances  at  Peterborough^  m  the 

fault  of  inoe  county  of  Northampton.     The  Defendant  pleaded  the 

for  life  -  r^  general  issue.     A  verdict  was  found  for  the  Plaintifi 

mainder  to  with  120Z.  damages,  subject  to  the  opinbn  of  the  Court 

hu  fint  an  ^     ^^  ^^  following  case :  — 

other  aona  m  •^                           o 

tail ;  and  in  Eleanor  Hake,  being  seized  in  fee  of  the  messuages 

default  of  fQ^  the  use  and  occupation  of  which  this   action  was 

''such  person  brought,  on  the  first  of  Mm/  1784,  by  her  will,  duly 

bearing  the  executed  for  passing  real  estates,  devised  the  messuages 

Bwname  of  ^  Abraham  Hake  for  life ;  witii  remainder  to  trustees  to 

ff,  aa  ahaU  ' 

be  the  male  preserve   contingent    remainders;   with   remainder   to 

relation  near-  Richard  Hake^  son  of  Abraham^  for  life ;  with  remainder 

to  the  said  ^  trustees  to  preserve  contingent  remainders;  remainder 

R.  ff;  and 

hia  heirs  for  ever."    Held^  that  the  ultimate  remainder  vested  in  interest  upon 

the  death  of  testatrix. 
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to  the  first  and  other  sons  of  the  said  Bichard,  sucoes-        18S9. 
stTclj  in  tail  male ;  with  remainder  in  default  of  such        — ^— 
issue  to  Abraham  David  Haie^  another  son  of  the  said        Stbbt 
Abraham^  for  life ;  with  remainder  to  trustees  to  preserve      Pl^tel. 
contingent  remainders ;  with  remainder  to  the  first  and 
other  sons  of  Abraham  David^  successively  in  tiul  male. 
Hie  will  then  proceeded  as  follows :  •—  ^^  And  in  de« 
fault  of  such  issue,  I  give  and  devise  the  same  premises 
unto  such  person  bearing  the  surname  of  Hake^  as 
shall  be  the  male  relation  nearest  in  blood  to  the  said 
Bichard  Haie,  and  to  his  heirs  for  ever.'' 

Eleanor  Hake  died  in  the  year  1784,  without  having 
revoked  or  altered  her  will;  and  Abraham  Hake 
entered  into  the  possession  of  the  premises:  he  died 
so  possessed  of  them  in  the  year  1792,  leaving  the  said 
Bkhard  and  Abraham  Daxndj  his  two  sons,  him  surviv- 
ing; and  on  his  death  the  premises  came  into  the  pos- 
session of  the  said  Bichard^  who  died  in  the  year 
1813,  without  having  had  issue;  Abraham  David  then 
entered  into  possession  of  the  premises,  and  continued 
so  in  possession  or  in  the  receipt  of  the  rents  and  pro- 
fits thereof  until  his  death. 

Several  years  previous  to  the  death  of  the  said  Abra^ 
ham  David,  the  Defendant  became  his  tenant  of  the 
premises,  and  continued  to  be  such  tenant  up  to  and 
at  the  time  of  his,  Abraham  David^s,  death,  and  paid 
him  rent  for  the  same,  as  such  tenant     After  the  death 
of  Abraham  David,  the  Defendant  continued  to  occupy 
the  premises  up  to  and  at  the  time  this  action  was 
brought,  and  the  sum  of  120L  was  then  due  from 
him  for  the  rent  thereof.     In  the  year  1826,  Abra- 
ham David,  so  then  being  in  possession  or  in  the  re- 
ceipt of  the  rents  and  profits  of  the  premises,  by  his 
will  duly  executed  for  passing  real  estates,  devised  the 
same  to  the  said  Jane  Bum  in  fee.     Abraham  David 
died  on  the  28th  of  September  1833  without  havmg  had 
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1839.       iMuet  leaving  the  said  Jane  him  surriving;  and  the 

■       Defendant  having  refused  to  pay  the  rent  which  had 

^^^'^^"^       accrued  due  from  him  for  the  occupation  of  the  pre* 

PuiVBti.      mises  after  the  death  of  the  said  Abraham  Davids  to 

Jane  Bum  in  her  lifetime,  or  to  the  Plaintifls  executrix 

and  executor,  or  to  eiUier  of  them,  since  her  death, 

this  action  was  brought* 

The  question  for  the  opinion  of  the  Court  was,  wh^ 
ther  the  premises  passed  to  Jane  Bwn  by  the  will  of 
Abraham  David:  if  the  Court  should  be  of  opinion 
that  the  premises  did  so  pass,  then  the  verdict  was  to 
stand;  but  if  otherwise,  then  a  nonsuit  was  to  be  en- 
tered. 

JV.  /t.  Clarke  for  the  Plaintiff.  The  question  is  at 
what  period  the  ultimate  remainder  in  fee  vested.  If  it 
vested  before  the  death  of  Ab.  Dav.  Hake,  the  Plaintifl^ 
are  entitled  to  recover;  if  it  ^id  not  vest  before  his 
death,  the  Plaintifls*  title  fails.  It  vested  at  the  death 
of  the  testatrix  Eleanor^  for  a  remainder  is  never  con- 
strued as  contingent  after  the  earliest  period  at  which 
it  can  vest  Ives  v.  Legg  (a),  per  Baylejf  J.  in  Doe  v. 
Maxey  {h),  per  Bayl^  J.  and  Dampier  J.  in  Driver  v. 
Fi*ank  (c),  Doe  v*  Prati  (rf),  Cholmoniebf  v.  CUnton.  (e) 
It  does  not  appear  that  the  testatrix  had  any  particular 
class  of  persons  in  view ;  and  the  expression  <*  such 
person  as  shall  be  the  nearest  in  blood,"  unaided  by 
any  specification  of  time,  does  not  imply  a  more  distant 
future  than  the  death  oT  the  testatrix ;  Doe  v.  Law* 
son  (g).  Doe  v.  Maxey^  Spinks  v.  Levois  (A),  Hollowt^ 
y*  HoUcmay  (/),  Pearce  v.  Vincent,  [k) 

(a)  Id  note  to  Doe  4^  Cwn*         (e)  2  Jao.  4*  WaXk.  1.   2  B* 

beHweh    V.   Perryuy  3  T.  R.  Sf  Aid.  6^5. 
488.  (g)  3JBiM«,278. 

(d)  UE(m,5S9'  (h)  S  JBro.  €h.  a  355. 

(0)  SM.^^S.  25.  (0  5  Fes.  399- 

(d)  5B.Ss  AdoL  7S1  •  (fc)  2  iVeio  Cases  fi^B. 
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Lee^  for  the  Defendant*  «The  rule  as  to  Vesting  of       1S39. 
remainderB}  must  be  taken  subject  to  the  intention  of      ' 
the  testator.     Per  Bayley  J.  and  Sir   T.  Plumer^  in       ^•^^ 
Chaltnondely  y.  Clinton.     And  here  there  is  a  circum-      PtiinL. 
stance  which  shews  it  to  hare  been  the  intention  of 
the  testatrix,  that  the  remainder  should  not  vest  dll 
the  death  of  Abraham  David  Hake  without  issue  x  for 
she  has  given  him  and  his  brother  and  father  estates  in 
succession;  and  if  she  had  intended  that  either  of  them 
should  take  also  the  ultimate  remainder,  she  would  so 
have  expressed  herself,  instead  of  leaving  it  to  the  male 
relation  nearest  in  blood.     The  gift  is  also  to  the  person 
who  AaU  be  nearest  in  blood ;  by  that  expression  she 
meant  some  person  not  then  in  her  view ;  while  Abraham 
Dtmdj  his  brother  and  father,  were  clearly  before  her. 
PhiUips  V.  Deakin  (a)  shews  that  the  rule  is  not  in- 
flexible, but  must  be  controlled  by  the  intention  of  the 
testator :  and  in  Pj^ott  v.  Pyott  (&),  where  Lord  Hard- 
\jncke  recognised  Son  v.  Smith  {c),  but  disputed  its 
authority.  Marsh  v.  Marsh  (rf),  Jones  v.   Colbeck  {e)^ 
Millet^  V.  JSalon  (g),  JSird  v.  Wood  (A),  Sriden  v.  flm- 
klt  (i),  and  Butler  v.  BushneU  {k\  general  ultimate  dis- 
positions of  property  have,  where  the  intention  of  the 
testator  appeared  to  require  It,  been  held  to  vest,  not  at 
the  death  of  the  testator,  but  after  the  determination 
of  some  intermediate  estate  devised  by  him. 

In  Doe  V.  Maxey^  it  was  questionable  whether  there 
was  any  gift :  some  of  the  judges  thought  the  old  rever- 
sion vested  in  the  heir.  In  Driver  v.  Frank,  Lord  El- 
Imborough  thought  the  intention  of  the  testator,  if  a 
lawful  one,  must  prevail.    Doe  v.  Lawson  was  the  case 

(a)  IM.^S.  744.  (g)  Coop.  CK  Cat.  272. 

(6)  1  re9.  8S6.  (A)  3  Sim.  ^  Stu,  400. 

(e)  Cro.  EL  5S2.  (t)  ^  hfplne  Sf  K.  90. 

(<0  1  Bro.  Ch,  C.  293.  {k)  3  Mylne  4  K.  232. 
(e)  8  tet.  juh.  2%. 
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1839.        of  a  gift  to  the  next  of  kin  in  such  proportions  as  thej 

'  would  be  entitled  to  according  to  the  statute  of  distri- 

Stebt        butions,  the  provisions  of  which  refer  to  the  time  of 

FxiATBita      ^^^  testator's  death.     The  same  observation  applies  to 

Spinks  V.  Lewis.     HoUoway  v.  Hollaway  was  a  case  of 

gift  of  personal  estate  to  heirs,   which   Tindal  C  J. 

thought  the  same  as  a  gift  to  next  of  kin :  and  in  Peane 

V.  Vincenty  there  was  a  precise  reference  to  the  time  of 

the  testator's  death.     On  the  other  hand,  in  Leigh  t. 

Leigh{ayj  Lcncrence  J.  said,  that  even  the  absurdities  of 

testators  had  been  looked  to,  to  ascertain  their  meaning. 

N.  B.  Clarke.    It  is  not  contended  on  behalf  of  the 
'    Plaintiffs  that  the  rule  is  inflexible ;  but  there  is  nothing 
here  to  shew  an  intention  that  the  reminder  should 
not  vest  at  the  death  of  the  testatrix ;  and  in  Driver  v. 
Franky  Dampier  J.  says,  '^  If  a  testator  expresses  an 
intention  precisely,  in  clear  and  positive  terms,  and 
there  is  no  legal  objection  to  it,  no   inconvenience 
arising  from  a  literal  adherence  to  such  intention,  so 
expressed,  is  to  be  regarded.    The  case  is  very  dif- 
ferent where  the  intention  is  not  fully  expressed,  but  is 
to  be  collected  and  inferred  as  only  probable.     In  that 
case  the  probability,  from  which  the  intention  is  to  be 
inferred,  may  be  outweighed  by  the  improbability,  that 
the  testator  could  intend  to  make  a  distribution  of  his 
property,  attended  with  such  inconveniences  as  would 
follow  from  caiTying  into  execution  his  supposed  in- 
tention."   The  previous  devise  indicates  nothing  de- 
cisive,  for  it  is  common  to  give  the  same  person  a 
particular  estate,  and  then  a  remainder.     (fKeefe  v. 
Jofies.  (J)     In  Doe  v.  Lawson^  Grose  J.  said,  "  Nothing 
is  more  common  than  that  an  estate  for  life  should  be 
given  to  one  to  whom  a  remainder  over  in  fee  is  after- 

(a)  15  Fe*.  102.  (6)  IS  Fef.41S. 
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wards  devised."  With  the  exception  of  Ban  v.  Smithy  1839. 
which  was  overruled  by  Lord  Hardwickej  all  the  cases 
cited  for  the  Defendant  are  cases  of  disposition  of  per- 
sonal property,  to  which  the  rule  as  to  contingent  Platkl. 
remainders  does  not  apply :  they  are  not  cases  of  re- 
mainders, but  executory  devises,  where  no  question  can 
arise  as  to  the  time  of  vesting ;  and  in  all  of  them  the 
intention  was  clearly  expressed. 

TiNDAL  C.  J.     The  question  is,  whether,  as  it  has 
been  contended  on  the  part  of  the  Plaintiffs,  there  is  a 
general  rule  that,  under  circumstances  such  as  the  pre- 
sent, the  ultimate  limitation  of  an  estate  shall  vest  at  the 
death  of  the  testator,  and  not  await  the  expiration  of 
tbe  particular  estate :  on  the  part  of  the  Defendant,  it  is 
insisted  that  this  rule  is  subject  to  be  controlled  by  the 
intention  of  the  testator ;  but  considering  that  most  of 
tbe  cases  cited  for  the  Defendant,  are  cases  touching 
personal  property,  I  think  the  general  principle  that  a 
remainder  shall  vest  at  the  earliest  period  must  prevail 
in  this  case.    That  rule,  as  laid  down  in  Doe  v.  Lanosony 
and  Doe  v.  Maxey^  is  no  doubt  open  to  be  controlled 
by  intention  clearly  expressed :  but  as  the  general  rule 
affords  the  sounder  rule  of  construction,  and  as  there 
is  in  this  case  no  sufficient  indication  of  intention  to 
vary  it,  our  judgment  must  be  for  the  Plaintiffs.     The 
only  words  here,  from  which  it  is  sought  to  shew  a 
contrary  intention,  are,  after  previous  limitations,  "  in 
default  of  such  issue,  to  such  person  as  thall  be  the 
nearest  in  blood."     But  those  words  occur  in  Doe  v. 
Lawson ;  and  though  they  shew  an  intention  that  the 
estate  shall  not  vest  in   enjoyment  till  such  default 
of  issue,  it  may  vest  in  interest  before;   for  in  Doe 
V.  Maxeyj  Grose  J.  says,  "  great- stress  has  been  laid  on 
tbe  words  *  as  sfiall  appear  and  can  be  proved,'  &c., 
but  the  omission  of  the  word  then,  which  has  occurred 


uo 
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in  other  oases,  shews  that  the  tnigtees  were  nol  to  look 
to  the  persons  who  should  be  the  testator's  next  of  kin 
at  the  time  when  the  contingency  happenedi  but  accoid^ 
ing  to  the  plain  meaning  of  the  words  used)  to  such  as 
were  his  next  of  kin  at  the  time  of  his  deatb>  who  alooe 
were  entitled  to  take  by  the  statute  of  distributions,  in 
case  of  his  intestacy."  Therefore  as  die  general  prior 
ciple  is  that  a  remainder  shall  be  construed  to  weAi 
rather  than  remain  contingent,  it  is  better  to  adhere 
to  that  rule,  and  decide  in  this  case  for  the  Plaintifi* 


BosANQUET  J.  The  general  rule  is,  that  a  remainder 
shall  vest  rather  than  remain  contingent!  but  there  are 
cases  which  say  that  a  clear  expression  of  intention  may 
prevail  against  the  rule.  Here,  the  disposition,  after 
some  previous  limitations,  is,  ^^  in  debult  of  issue  I  give 
the  premises  to  such  person  as  shall  be  nearest  in 
blood ;  '*  and  the  Defendant  relies  on  the  word  shall :  but 
the  word  then  is  not  coupled  with  it,  and  we  must  see 
tliat  the  intention  is  clearly  expressed  before  we  decide 
that  the  general  rule  b  not  to  prevail.  Whfo  a  man 
makes  his  will,  he  looks  to  the  period  of  his  death,  and 
bis  expressions  have  necessarily  a  futuy'p  impoy^!  be 
does  not  know  who  then  will  be  his  nearest  in  blood* 
Here,  no  particular  time  is  pointed  out  at  which  the 
remainder  is  to  vest,  and  therefore  I  think  the  general 
rule  ought  to  prevail. 

The  cases  relied  on  for  the  Defendant  are  chiefly 
cases  of  personal  property ;  but  Doe  v.  Lawson  bears 
closely  on  the  present  There,  a  testator  devised  to 
his  natural  son,  and  in  case  of  his  marriage  with  certain 
persons,  or  his  dying  without  issue,  then  to  his  nephew 
for  life,  and  after  his  decease,  then  for  and  amongst 
such  person  and  persons,  his  and  their  heirs,  &c.,  ss 
should  appear  and  could  be  proved  to  be  his  next  of 
kin,  in  such  proportions  as  they  would  by  virtue  of 
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the  statute  of  distributions  have  been  emtitled  to  his        1839. 

personal  estate  if  he  had  died  intestate ;  and  it  was  held 

that  the  distribution  must  be  made  amongst  the  testator's 

next  of  kin  at  the  time  of  his  death,  though  the  nephew,       Flatel. 

to  whom  a  prior  life  estate  was  given,  were  dne  of  them. 

It  has  been  contended  that  the  expression  used  there 

oould  only  be  oonstrued  according  to  the  statute  of  dis- 

tributioDs*    But  the  expression  here  is  no  more  than  an 

amplification  of  the  same  words,  and  I  see  no  reason  for 

coming  to  a  different  decision. 

CoLTMAN  X  I  am  of  the  same  opinion.  It  is  ex« 
pedient  to  adhere  to  general  rules ;  and  the  rule  ap- 
plicable here  is,  that  a  remainder  is  not  to  remain  in 
contingency  unless  the  testator's  intention  to  that  effect 
be  manifest  No  intention  contrary  to  the  rule  is  mani- 
fest herci  and  the  cases  cited  for  the  Defendant  relate 
to  personal  property  or  executory  devises. 

£bskin£  J.  If  the  testatrix  had  expressed  an  inten- 
tion as  clearly  as  in  Pearce  ▼•  Vincent  and  Phillips  t. 
Deakiiif  there  frould  have  been  no  occasion  to  refer  to 
the  general  rule ;  but  as  she  has  not  so  expressed  it, 
we  are  thrown  back  on  the  general  rule,  and  our  judg- 
ment must  be  for  the  Plaintiffii. 

Judgment  for  Plaintiffs. 
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Fetch  v.  Fountain. 


To  an  action,     D  Y  a  written  agreement  between  the  Plaiotiff  and 

""*"^      ""*  Defendant,  who  were  both  schoolmistresses^  the 

Defendant  took  of  the  Plaintiff  a  house  from  Lady-ias 

I8S89  at  sixty  guineas  a  year,  payable  quarterly;  and 

the  Plaintiff  agreed  to  pay  the  Defendant  212.  a  jear 

each  for  the  board  of  twenty-three  young  ladies:  the 

payment  to  be  made  by  instalments  on  the  Ist  of 

Augustj  the  Ist  of  Nooember^  the  1st  of  February y  and 

the  1st  of  May  in  every  year. 

Three  days  after  Midsummer  1 838,  the  Plamtiff  sued 

the  Defendant  for  15/.  155.,  one  quarter's   rent,  and 

also  brought  against  her  an  action  for  slanden 

At  this  time  the  Defendant  had  incurred,  in  boarding 

the  young  ladies  for  one  quarter,  an  expense  of  129/. 

According  to  the  agreement,  it  was  not  payable  dll 

of  «/iu/y  27th,  August  1st:  the  Defendant^  however,  pleaded  it  as  a 
*'  by  consent 
of  both  aides, 
all  matters 
in  difftence 
between  the  « 
parties,  in- 
cluding the 

fendantinher  ^*ff®**®"^  between  the  parties,  including  the  dain  of 

the  Defendant  in  her  set-off  in  the  first  action^*  should  be 
referred  to  arbitration. 

The  parties  attended  the  arbitrator  in  Naoember 
following.  He  awarded,  in  the  first  action,  that  the 
Plaintiff  should  have  a  verdict  for  15/.  15;.  on  the  first 


27tfa,  Defend- 
ant pleaded, 
by  way  of 
set-off,  a 
daim  against 
Plaintiff, 
which  was  not 
payable  tiU 
Auguit  Ist, 
though  the 
consideration 
had  been 
received  by 
Plaintiff 
before  her 
action  was 
commenced. 
Under  a 
judge's  order 


set-off  against  the  Plaintiff's  claim  of  15/.  155.  for 
rent,  together  with  a  plea  of  the  general  issue. 

Issue  was  joined  on  both  pleas. 

On  the  27th  of  July^  it  was  directed  by  a  judge's 
order,  and  **  by  consent  of  both  sides,  that  all  matters  in 


set-off  in  the 
said  action,*' 
were  referred 
to  arbitration: 
Held,  that 
the  claim 
made  in  the 


8et*off  was 

properly  entertained  by  the  arbitrator  as  a  matter  in  diffiaence^  thon^  not 

payable  till  after  the  date  of  the  action  and  the  judge's  order. 
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issue  joined ;  and  also  a  verdict  on  the  alleged  set-off; 
he  found  that  the  Plaintiff  had  no  cause  for  bringing  the 
action  of  slander ;  and  as  to  the  matters  in  difference, 
awarded  that  the  Plaintiff  should  pay  the  Defendant  129/. 

Wilde  Serjt*  obtained  a  rule  nisi  to  set  aside  so  much 
of  the  award  as  regarded  the  payment  of  129L  by  the 
Plaintiff  to  the  Defendant,  on  the  ground  that,  as  the 
sam  was  not  due  when  it  was  pleaded  as  a  set-off,  nor 
when  the  Judge's  order  was  made  for  referring  the 
causes  to  arbitration,  it  could  neither  be  treated  as  a 
set-off  nor  as  a  matter  in  difference. 

Bingham f  who  shewed  cause,  contended  that  it  might 
be  treated  as  a  matter  in  difference,  even  independently 
of  the  order  of  reference :  it  was  not  essential  to  a 
matter  in  difference  that  it  should  be  a  legal  claim ;  it 
is  because  parties  make  or  resist  claims  without  legal 
warrant,  that  differences  arise  which  can  only  be  ter- 
mmated  by  lawsuit  or  arbitration :  at  all  events,  this 
claim  was  made  a  matter  in  difference  by  the  express 
language  of  the  order  of  reference ;  and  it  never  could 
have  been  the  intention  of  the  Defendant  to  enter  into  a 
reference  on  the  27th  of  July  about  the  Plaintiff's  claim 
of  15/.  155.,  and  exclude  her  own  claim  of  129/.,  which 
she  could  legally  enforce  three  days  afterwards. 

Wilde.  The  order  of  reference  must  be  intended  to 
include,  as  a  matter  in  difference,  the  set-off  in  the 
action,  if  any;  but  there  was  none,  because  the  129/.  did 
not  accrue  to  the  Defendant  till  the  1st  o{  August,  while 
the  Plaintiff's  demand  was  complete  the  24th  of  June, 
and  the  order  of  reference  itself  was  made  before  Atigust. 
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TiNDAL  C.  J.     This  is,  in  effect,  a  question  as  to 
what  was  the  intention  of  the  parties  in  entering  into 
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the  order  of  reference.  If  the  Defendantfs  demand  had 
been  strictly  a  set-off,  there  would  have  been  no  neoe^ 
sity  for  making  any  express  mention  of  it  in  the  order 
of  reference;  but  it  was  a  claim  made  by  the  Defendant; 
and,  whether  well  or  ill  founded,  she  makes  that  claiDi 
by  express  words  a  part  of  the  order  of  reference.  The 
award,  therefore,  is  correct,  and  this  rule  must  be  dis- 
charged. 


BosANQUET  J.  and  Coltman  J.  concurred. 

Erskine  J.  The  words  of  the  order  of  reference  are 
quite  wide  enough  to  include  what  was  the  evident 
intention  of  the  parties. 

Rule  discharged. 


May  3. 

0 

• 

When  a  ver- 
dict is  found 
agaitftt  a  De- 
fendant on  a 
plea  of  set- 
off. He  is  es- 
topped from  ' 
suing  the 
Plaintiff  for 
the  demand    • 
specified  in 
the  plea  of 
set-off. 
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T^EBT  for  money  had  and  received  by  the  Defendant 
to  the  use  of  the  Plaintiff;   money  paid  by  the 
Plaintiff;  and  on  an  account  stated. 

Plea,  that  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  the  now  Defendant  impleaded  the  now 
Plaintiff  in  an  action  on  promises  in.  her  Majesty's 
Court  of  Exchequer  at  Westminster^  and  afterwards,  to 
wit,  on,  &c.,  declared  in  the  said  action,  and  in  her  de- 
claration, according  to  the  course  and  practice  of  the  said 
Court,  complained  that  the  now  Plaintiff  was  indebted 
to  her  in  the  respective  sums  of  200/.,  200/.,  200/.,  and 
200Z.,  for  and  upon  the  considerations  therein  mentioned. 
That  afterwards,  to  wit,  on,  &c.,  the  now  Plaintiff  by  his 
attorney,  amongst  other  pleas,  pleaded  in  the  said  action, 


'  / , ' 
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as  to  the  causes  of  action  in  the  declaration  mentioned^        18S9. 
except  50/L,  part  thereof»  that  the  now  Defendant,  before       <— • — 
and  at  the  time  of  the  commencement  of  the  said  action     ^^^'^^^^ 
in  the  Court  of  Exchequer,  and  at  the  time  of  pleading        Laws. 
tiie  said  plea,  was  indebted  to  the  now  Plaintiff  in  250/. 
for  money  had  and  received  by  the  now  Defendant  for 
the  use  of  the  now  Plaintiff;  and  that  the  now  Plaintiff 
was  ready  and  willing,  and  did,  by  his  said  plea,  offer  to 
set  off  and  allow  to  the  now  Defendant,  out  of  the  last 
mentioned   sum    of  money,   the    full   amount  of  her 
damages  in  the  said  action;  part  of  which  last  men- 
tioned snm  of  money,  so  pleaded  in  the  said  action  by 
the  now  Plaintiff  by  way  of  set-off,  was  the  identical 
snm  of  money  in  the  now  Plaintiff's  declaration,  and 
for  which  the  now  Plaintiff  had  impleaded  the  now  De- 
fendant    That  afterwards,  to  wit,  on,  &c.,  the  now  De- 
fendant, by  way  of  replication  to  the  plea  of  set-off, 
replied  that  she  was  not  indebted  to  the  now  Plaintiff  in 
manner  and  form  as  the  now  Plaintiff  in  his  plea  of  set- 
off alleged;  and  thereupon  issue  was  joined  between  the 
parties,  and  such  proceedings  were  thereupon  after- 
wards, to  wit,  on,  &C.,  had,  that  the  jurors  of  the  .jury 
bang  summoned  in  the  said  action,  and  having  come  to 
speak  the  truth  of  the  matters  in  issue  in  the  said  action, 
and  being  chosen,  tried,  and  sworn,  did,  as  to  the  said 
issue  upon  the  plea  of  set-off,  say  upon  dieir  oath  that 
the  now  Defendant  was  not  indebted  to  the  now  Plain-  • 
tiffin  manner  and  form  as  the  now  Plaintiff  in  his  plea 
of  set-off  alleged :  and  afterwards,  to  wit,  in  HUaty 
term  1858,  the  now  Defendant,  by  the  consideration 
and  jadgment  of  the  Court,  recovered  in  the  said  action 
against  the  now  Plaintiff  97/.  8f.  for  her  damages  which 
she  had  sustained,  as  well  on  occasion  of  the  not  per- 
forming of  the  prAuises  in  her  declaration,  as  for  her 
<^osts  and  charges   by  her  in  that  behalf  expended, 
whereof  the  now  Plaintiff  was  convicted ;  as  by  the  re- 
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cord  and  proceedings  thereof,  still  remaining  in  the  stid 
Court  of  Exchequer  at  WeUminsUrj  more  foUy  and  at 
large  appear ;  which  judgment  still  remains  in  fall  force 
and  effect,  and  not  in  the  least  reversed  or  made  Toid: 
and  that,  the  now  Defendant  was  ready  to  verify  by  the 
said  record ;  wherefore  she  prayed  judgment,  if  the  vxm 
Plaintiff  ought  to  be  admitted  to  say  that  the  now  De- 
fendant was  indebted  to  him  upon  the  consideration  and 
causes  of  action  in  the  first  count  of  the  declaratioii 
mentioned. 

Replication ;  that  the  now  Plaintiff  ought  to  be  ad* 
mitted  to  say  that  the  now  Defendant  was  indebted  to 
him  upon  the  said  causes  of  action  therein  mentioned; 
because,  although  the  now  Defendant  impleaded  the  now 
Plaintiff  in  the  action  in  the  last  plea  mentioned,  in 
manner  and  form  as  was  therein  set  fortl),  and  the  now 
Plaintiff  did  in  the  said  action  plead  —  amongst  other 
pleas* —  that  the  now  Defendant  was  indebted  to  him  in 
the  several  sums  of  money  in  his  plea  mentioned,  and 
that  he  was  ready  and  willing,  and  did,  by  his  plea, 
offer  to  set  off  and  allow  to  her,  out  of  those  sums  of 
money,  the  full  amount  of  her  damages  in  the  action ; 
and  although  part  of  the  said  sum  of  money,  so  pleaded 
in  the  said  action  by  way  of  set-off,  was  the  identical 
sum  of  money  in  the  now  Plaintiff's  declaration  men- 
tioned, and  for  which  he  had  impleaded  the  Defendant; 
and  although  the  now  Defendant  did  reply  to  the  plea 
of  the  now  Plaintiff,  as  in  the  last  plea  of  the  now 
Defendant  was  alleged,  and  the  jnrors  of  the  jury 
summoned  in  the  said  action  did  say,  as  to  the  issne 
upon  the  said  plea  of  set-off,  that  the  now  Defendant 
was  not  indebted  to  the  now    Plaintiff,   in    manner 
and  form  as  in  the  plea  of  set-off  was  alleged ;  yet  the 
said  jurors   of   the   jury  so   said,  ^because  the  now 
Plaintiff  did  not,  at  the  time  of  the  said  action,  give  or 
offer  to  the  jurors  of  the  jury  aforesaid  any  evidence 
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whatever  in  support  of  bis  plea  of  set-o£F;  nor  was  he  1839. 
prepared}  nor  did  he  seek  at  the  trial  to  substantiate,  or 
m  any  way  to  sustain  the  said  plea,  or  to  prove  that  the 
several  sums  of  money  therein  mentioned  were  due  and  Laws. 
owing  by  the  now  Defendant  to  the  now  Plaintiff  as  in 
that  plea  alleged;  nevertheless,  those  several  sums  of 
money  were  at  the  time  of  the  said  trial,  and  still  re« 
mained,  due  and  owing  to  him  from  the  now  Defendant, 
and  had  never  been  in  any  way  paid,  satisfied,  or  dis- 
charged ;  and  that,  the  now  Plaintiff  was  ready  to  verify ; 
wherefore  he  ought  to  be  admitted  to  say,  that  the  De- 
fendant was  indebted  to  him  upon  the  consideratioii  and 
causes  of  action  in  the  first  count  of  the  declaration 
mentioned ;  and  he  prayed  judgment  and  his  debt  afore- 
said, together  with  his  damages  by  him  sustained  on 
occasion  of  the  detention  thereof,  to  be  adjudged  to 
him. 

Demurrer,  for  that  the  matters  alleged  in  the  repli- 
cation did  not  confess  and  avoid  the  plea,  and  because 
the  matters  pleaded,  if  true,  would  be  only  an  equitable 
and  not  a  legal  answer  to  the  plea. 

Joinder. 

Theobald  in  support  of  the  demurrer. 

The  Plaintiff  is  estopped  by  the  verdict  on  the  plea 
of  set-off  from  suing  the  Defendant  for  the  subject  of 
that  set-off     Com* .  Dig.  Estoppel. 

The  plea  of  set-off  is  a  plea  in  bar,  and  goes  to  the 
merits,  and  the  Court  will  apply  the  same  rule  as  in  the 
case  of  any  other  plea  in  bar.  It  is,  in  effect,  a  statutory 
plea  of  payment ;  and  payment  on  compulsory  legal  pro- 
cess is  clearly  an  estoppel.  Marriott  v.  Hampton  {a)^ 
Hamlet  v«  Bichardson{b).  It  is  consistent  with  this 
replicaUon,  that  the  jury  may  have  had  evidence  that 

(a)  7  T.  R.  96Q.  (6)  9  Bin^  644. 
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the  plea  of  setro£P  could  not  be  sustained ;  for,  though  the 
party  pleading  it  called  no  witnesses,  the  Plainti£P  might 
have  shewn  by  a  letter  from  his  opponent,  or  otherwisei 
that  the  claim  had  been  settled.  However,  acoording  to 
the  ordinary  practice,  the  Conrt  will  not  grant  a  new 
trial,  merely  because  a  party*  has  omitted  to  addtice 
evidence  in  support  of  his  claim. 


C.  Jimesf  contrd.  If  a  verdict  on  a  plea  of  set^  is, 
in  all  cases,  to  operate  as  an  estoppel,  a  defendant  is  io 
a  worse  position  than  a  plaintiff:  for  if,  instead  of  setting 
off  his  demand,  he  sues  for  it,  and  his  evidence  fails  at 
the  trial,  he  may  become  nonsuit,  and  enforce  his 
demand  a  second  time  when  he  is  better  prepared. 
But  the  verdict  on  a  set-off  cannot  operate  as  an 
estoppel ;  for  if  a  defendant  establishes  part  of  his  set- 
off, still,  if  the  plaintiff's  demand  exceed  it,  the  plain- 
tiff is  entitled  to  a  verdict,  although  to  a  certain  extent 
the  defendant  may  have  established  his  plea ;  Moon  v. 
Btitlin  (a),  Cousins  v.  Paddon.  {p)  The  jury,  therefore, 
in  finding  for  the  Plaintiff,  find  that  his  demand  exceeds 
the  Defendant's  set-off,  but  not  that  the  Defendant  had 
no  claim.  [Bosanquet  J.  In  Ijuing  v.  Chatham  (c)  it 
was  held,  that  where  the  defendant  had  a  set-off  agamst 
the  plaintiff,  of  which  he  gave  notice  under  the  statute, 
but  did  not  appear  at  the  trial  to  oflRsr  evidence  of  it, 
the  plaintiff  might  either  take  a  verdict  for  the  whole 
sum  he  proved  to  be  due  to  him,  subject  to  be  reduced 
to  the  sum  really  due  on  a  balance  of  accounts,  if  the 
defendant  would  afterwards  enter  into  a  rule  not  to  sue  for 
the  set-off;  or  he  might  take  a  verdict  for  the  smaller 
sum,  with  a  special  indorsement  on  the  postea,  as  a 
foundation  for  the  Court  to  order  a  stay  of  proceedings, 


(a)  2  Nw.  Si  Perr.  4S6. 

(b)  %  Cr.  M.^R.  547. 


(c)  1  Camp6.  S52. 
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if  another  action  should  be  brought  for  the  amount  of 
the  set-off.]     But  in  Bavee  v.  Farmer  (a),  it  was  held 
that  an  award  made  upon  a  reference  of  all  matters 
in  difference  between  the  parties  did  not  preclude  the 
plaintiff  from  suing  upon  a  cause  of  action  subsisting 
against  the  defendant  at  the  time  of  the  reference,  upon 
proof  that  the  subject-matter  of  such  action  was  not 
laid  before  the  arbitrators,  nor  included  in  the  matters 
referred.    [Tindal  C  J.   There,  you  have  not  the  dif- 
ficulty of  an  estoppel.]    It  was  contended  that  an  award 
is  in  the  nature  of  an  estoppel.     [Bosanquet  J.  But,  in 
HermeU  v«  Fairlamb  (b)y  it  was  held  tliat  a  party  could 
not  bring  an  action  for  what  had  been  the  subject  of 
a  set-off  in  a  former  action  by  the  defendant  against 
him;  but,  if  the  set-off  were  more  than  sufficient  to  cover 
the  demand  in  the  former  action,  he  might  maintain  an 
action  for  the  surplus.]     In  Seddon  v.  Tutop  (c),  the 
Plamtiff  having  included  two  demands  in  a  declaration, 
to  one  of  which  the  evidence  was  confined  in  a  writ  of 
inquiry  on   which  the   verdict  was   taken,   was  held 
not  to  be  precluded  from  bringing  another  action  for 
the  demand  to  which  the  evidence  and  verdict  did  not 
apply.    [Erskine  J.   There  Lord  Kenyan  put  it  on  the 
form  of  the  issue,  which  he  said  enabled  him  to  do 
justice :  the  question  is,  whether  the  form  of  the  issue 
is  not  against  you  here.]     In  Lord  Bagot  v.   fVil" 
Ham  (d),  where,  in  an  action  for  money  had  and  re- 
ceived, the  defendant  pleaded  that  the  plaintiff  had 
recovered  for  the  same  cause  of  action  in  an  inferior 
court,  and  the  plaintiff  replied,  it  was   not  the  same 
cause  of  action,  the  Court  held  he  could  only  be  taken  to 
have  sued  in  the  inferior  court  for  all  he  knew  at  the 
time  the  defendant  had  received.     Here,'  the  failure  to 
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establish  the  set-off  was  a  proof  that  the  knowledge  of 
the  party  pleading  it  was  imperfect;  and  be  oogbt  not 
to  be  precluded  from  establishing  his  claim  when  his 
knowledge  is  more  precise.  In  Hadley  v.  Green  {a)  and 
Heming  v*  JViUon  (6),  plaintiffs  were  allowed  to  recover, 
in  a  second  action,  sums  which  they  had  demanded 
and  failed  to  recover  in  a  first.  If  the  set-off  here  had 
been  for  the  amount  of  an  attorney's  biU,  and  the  party 
pleading  had  failed,  as  the  plaintiff  did  in  Heming  v. 
JFilton,  for  want  of  proof  of  delivery  of  the  bill,  would 
he  have  been  estopped  by  the  verdict  on  the  plea?  In 
Thorpe  v.  Cooper  {c)y  an  award  by  commissioners  of 
inclosure,  which  was  to  be  final  unless  appealed  against 
in  six  months,  was  held  no  bar  to  an  action  for  tithes 
which  the  commissioners  had  omitted  to  include  in  their 
award.  And  in  Godson  v.  Smith  (<{),  where,  in  an  action 
of  assumpsit  improperly  brought  against  an  admini- 
stratrix, she  pleaded  in  abatement  that  others  were 
jointly  liable,  which  she  failed  to  prove,  in  consequence 
of  which  the  plaintiff  recovered  a  verdict,  with  Is, 
damages,  it  was  held,  that  such  a  verdict  did  not 
amount  to  satisfaction,  so  as  to  bar  the  plaintiff  from 
recovering  against  the  other  contractors. 


, ,  .* 


Theobald  in  reply.  Moore  v.  BuHin  was  a  question 
of  costs,  and  did  not  turn  on  the  effect  of  a  verdict;  and 
in  Cousins  v.  Paddon  it  was  established  that  a  set-off 
may  be  proved  j^ro  tanto^  and  the  plaintiff  have  a  verdict 
for  the  difference.  In  Seddonv.  TtUopj  and  the  other 
cases  cited  for  the  Plaintiff,  the  second  action  was  not, 
as  is  expressly  averred  here,  brought  for  a  cause  deter- 
mined by  the  first,  and  the  argument  drawn  from  Lord 
Bc^ot  V.  Williams  is  answered  by  Dunn  v.  Murray  [e\ 
The  Plaintiff  here  might  have  withdrawn  his  plea  of 


(a)  2  Cr.  ^  Jer.  374. 
(6)  5  Car.  ^  P.  54. 
(c)  5Bingh.l\6. 


(d)  2 B.Moore,  157. 

(e)  9B.S^C.  780. 
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setoff  in  the  former  action,  if  he  found  he  had  pleaded  it 
unadvisedly,  and  therefore  cannot  complain  of  hardship. 

TiNDAL  C.  J.  I  am  of  opinion  that  the  plea  is  a 
good  one,  and  tliat  no  suflSciient  answer  has  been  given 
to  it  in  the  replication. 

This  is  an  action  of  debt,  with  the  common  counts  for 
money  had  and  received,  money  paid,  and  on  an  account 
stated. 

The  plea  states,  that  the  Defendant  in  this  action 
having  formerly  sued  the  Plaintiff,  he  pleaded  a  set-off 
against  the  demand  made  in  that  action ;  that  a  verdict 
was  given  against  the  party  pleading  the  set-off;  and 
that  the  present  action  is  brought  to  recover  the  identical 
claim  specified  in  that  set-off.  And  the  question  is, 
whether,  after  a  precise  issue  on  the  same  point  has 
been  found  against  the  Plaintiff,  he  may  bring  an  action 
and  agitate  the  whole  matter  over  again. 

There  can  be  no  doubt  that,  if  the  Plaintiff  had  sued 
the  Defendant  for  this  sum  in  a  former  action,  and, 
after  plea,  a  verdict  had  been  found  against  him,  he 
could  never  have  brought  the  matter  again  in  question, 
on  the  ground  that  he  was  not  then  prepared  with 
evidence. 

It  has  been  urged,  that  there  is  a  hardship  in  con- 
cluding Defendants  by  the  result  of  a  plea  of  set-off, 
while  a  Plaintiff  who  fails  in  an  action  may  elect  to  be 
DODsaited,  and  bring  a  fresh  action  when  he  is  better 
prepared.  But  it  is  the  Defendant's  election  to  put 
such  a  plea  on  the  record;  and  if,  before  or  at  the 
trial,  he  wishes  it,  on  proper  terms  the  issue  may  be 
withdrawn :  after  all,  it  is  entirely  a  matter  of  his  own 
election. 

A  second  hardship  is  alleged,  that  the  Defendant, 
though  he  succeed  in  shewing  a  certain  amount  due  to 

him,  must  still  have  a  verdict  against  him  in  the  event 
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1889.  of  his  fiiiling  to  prove  as  much  as  the  PlaintiflP  d^ 
mands.  The  answer  to  which  isf  that  if  the  naintiff's 
demand  be  100/.|  and  the  Defendant  proves  to  the  ex- 

JiAwSi  tent  of  90^9  according  to  the  case  of  Moore  v.  BuiUn^ 
that  may  be  deducted  from  the  damages*  Consistaitly 
with  the  decision  in  Outram  v.  Morewood  (a)»  I  cannot 
see  how  an  estoppel  can  be  set  aside  on  the  ground  set 
up  by  this  replication. 

BosANQUET  J.  After  a  matter  has  once  been  put  in 
issue,  the  verdict  and  judgment  may  be  pleaded  by  way 
of  estoppel :  that  has  been  done  here,  with  an  averment 
of  the  identity  of  the  demand  made  by  the  party  who 
pleaded  the  set-off  and  who  now  brings  the  present  action. 

It  is  urged,  that  this  estoppel  operates  with  hardship 
on  Defendants :  it  may  be  so  in  some  few  cases,  but  it 
is  always  in  consequence  of  the  Defendant's  election 
that  the  plea  of  set-off  is  put  on  the  record ;  and  even 
where  the  verdict  is  found  against  him  because  be 
proves  a  lower  amount  than  the  Plaintiff's  demand,  he 
has  the  benefit  of  what  he  proves  in  the  reduction  of 
the  Plaintiff's  damages :  he  may  also  i^ply  for  leave  to 
take  his  plea  off  the  record,  on  payment  of  costs,  to  the 
last  moment,  if  he  has  not  means  to  prove  what  be 
alleges.  But  if  he  puts  the  Plaintiff 'to  trouble  and 
expense  to  contest  the  plea,  he  must  abide  by  the  con- 
sequence. 

CoLTMAN  J.  I  am  of  the  same  opinion.  Outram  v. 
Morewood  decides,  that  where  the  same  fact  has  been 
put  in  issue  in  a  former  cause,  the  verdict  in  that  cause 
is  an  estoppel  in  a  second  action  for  the  same  subject- 
matter:  here  the  same  claim  has  been  put  in  issue, 
and  has  already  been  decided  between  these  parties; 
for  a  replication  of  nil  debet  to  a  plea  of  set-off  has  the 

(a)  SEiUt,$4&, 
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ssme  efiact  as  a  plea  of  nil  debet  to  an  action  of  debt 
Nor  is  this  attended  with  hardship  on  Defendants,  for 
if  a  Defendant  proves  any  part  of  his  ckim^  it  is  allowed 
him  in  reduction  of  damages. 

Perhaps  it  might  be  better  if  there  were  a  special 
finding ;  ^ut  if  the  Defendant  distrusts  the  strength  of 
his  proo^  he  may  at  any  time  withdraw  his  plea. 
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Erskine  J.  Hie  replication  in  this  case,  admitUng 
that  there  was  a  verdict  and  judgment  against  the 
psrty  pleading  the  set-off  in  the  former  action  for  pre* 
cisely  the  same  claim  as  the  Plaintiff  makes  in  thb,  can- 
Doti  in  my  opinion,  be  supported. 

Judgment  for  Defendant 


Davis  v.  Chapman. 


May  3. 


A  CTION  against  the  marshal  of  the  Marshabea^  for  To  an  action 
voluntarily  permitting  the  escape  of  Join  Nod^  of  escape 

affsiusi  uie 

chsrged  in  execution  at  the  suit  of  the  Plaintiff  for  S60/.  marshal,  a 

Plea.  That  after  the  commitment  of  Noel  to  the  cus-  plea  that  the 
tody  of  the  Defendant  in  execution,  to  wit,  on,  &c.,  ^<»pcd  with- 
Noel  wrongfully,  privily,  and  without  the  knowledge,  out  the  know- 
permission,  or  consent  of  the  Defendant,  escaped  from  ^^^  ^^  ^^* 

1  T,  ^ni-rx^i  1  fcndant  to 

and  out  of  the  custody  of  the  Defendant,  as  such  mar-  places  un- 

shsl,  to  places  to  the  Defendant  unknown.    That  Noel  known  to  De- 
afterwards,  and  before  the  commencement  of  this  suit,  yoluntarily 
to  wit,  on,  &c.|  voluntarily  and  of  his  own  accord,  and  and  without 
without  the  knowledge  of  the  Defendant,  returned  back  J^'^'^^t! 
again  into  the  custody  of  the  Defendant  as  marshal ;  returned  into 

the  custody  of 
Defendant^  is  insuffident :  the  plea  ought  to  avtr,  that  the  Defendant  did  not 
know  where  the  prisoner  was  daring  any  period  of  hi«  absence. 
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and  the  Defendant  did  thereupon  then  keep  and  detaio> 
and  always  from  theqce  hitherto  hath  kept  and  detained, 
and  before  and  at  the  time  of  the  commencement  of  this 
suit,  kept  aqd  detained,  and  still  keeps  and  detains  the 
said  Noel  in  the  custody  of  him,  the  Defendant,  as  sach 
marshal,  in  execution,  at  the  suit  of  the  FJainti£^  under 
and  by  virtue  of  the  commitment  in  execution.  Veri- 
fication. 

Demurrer,  for  that  the  plea  did  not  state  that  the 
Defendant  had  no  knowledge,  notice,  or  information  of 
the  escape,  between  the  time  when  it  took  place,  and 
when  Noel  returned  back  again  into  the  custody  of  the 
Defendant  as  marshal;  nor  did  the  plea  state  any 
excuse  or  discharge  for  the  Defendant's  not  having, 
during  that  period,  made  any  pursuit  for  the  retaking 
of  Noel ;  or  any  excuse  for  his  breach  of  duty  daring 
that  period. 

Joinder. 


R*  V.  RichardSf  in' support  of  the'demurrer,  contended 
that,  if  this  plea  were  sufficient,  a  prisoner  might,  with 
the  knowledge  of  the  marshal,  leave  the  prison  every 
evening  as  soon  as  the  offices  of  the  court  were  closed, 
provided  he  returned  before  they  were  opened  the  next 
day ;  but,  to  prevent  any  such  practice,  it  was  incumbent 
on  the  marshal  to  aver  that  he  did  not  know  where  to 
retake  the  prisoner  during  any  period  of  hb  absence; 
Bonqfous  v.  Walker,  (a)  In  Grfffitk  v.  J^fes  (i),  the 
plea  alleged  that  the  prisoner  returned  before  the  warden 
knew  of  his  escape:  and  that  is  the  ordinary  form; 
S  Chitt^s  Plead.  960.  For,  though  a  return  is  said  to  be 
equivalent  to  a  recaption,  the  plea  of  recaption  ought  to 
aver  '*  that  as  soon  as  the  marslial  knew  of  the  escape^  he 
followed."    Rigewatfs  Case,  {c)    Here,  for  aught  that 


(a)  %T.R.19S. 
\b)  IB.SfP.  413. 


(c)  SRtp.S%. 
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appears  to  the  contrary,  the  marshal,  though  he  was 
igoorant  of  the  escape  at  the  time  the  prisoner  went 
out,  might  have  been  informed  directly  afterwards  where 
he  was,  and  have  omitted  to  take  any  steps  to  capture 
him  on  fresh  pursuit 


1839. 

Davis 

«. 

CflAPtfAir, 


Hoggins  contra^  averred  that  the  plea  was  according 
to  all  the  precedents,  and  referred  to  Chambers  v. 
Jones  {a)  in  support  of  his  assertion :  but 

The  Court  observing  that  if  the  plea  were  held  suf- 
ficient, it  would  be  a  universal  receipt  to  avoid  con- 
tinuous impt*isonment,  offered  to  give  the  Defendant 
leave  to  amend,  which  Hoggins  accepted. 

Leave  to  amend  accordingly. 

(a)  ll^a#^,406. 


Mills  v.  Fowkes. 


May  3. 


'PHIS  was  an  action  of  debt,  the  declaration  con-  i^  Accounts 

taining  indebitatus  counts  for  several   demands.  J*^^  1"  ^"*' 

Among  other  pleas  the  Defendant  pleaded  pleas  of  set-  gg^un^  ex- 

^%  of  payment,  and  of  the  statute  of  limitations ;  and,  cepted  by  the 

to  one  of  the  counts  in  the  declaration,  a  plea  of  pay-  f.'**?^.®^ 

r^  /« hinitoUons. 

ment  of  money  into  Ck)urt  of  lOlL  45. 5d.    The  Plaintiff     2.  Where  a 

reph'ed  to  the  plea  of  set-off  nil  debet  as  to  part  of  the  ^ehtor  owes 

his  creditor 
some  debts 
from  a  period  longer  than  six  years^  and  others  from  a  period  within  six  years^ 
tnd  pays  a  sum  without  appropriating  it  to  any  particular  debt,  such  payment 
is  not  a  payment  on  account^  to  take  out  of  the  statute  of  limitations  the  debts 
^  longer  than  six  years :  but, 
3.  The  creditor  may  at  any  time  apply  such  payment  to  the  debts  due  longer 
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sum  mentioned  in  the  plea;  and  the  statute  of  Unit* 
ations  as  to  the  residue.    Issue  was  joined  betweea  the 
parties  on  those  and  the  other  pleadings  in  the  caiue. 
The  cause  having  been  referred  to  arbitration, 
The  arbitrator  found,  first,  with  reference  lo  trans- 
actions that  were  in  point  of  time  within  the  bar  of  the 
statute  of  limitations,  viz.  more  than  six  years  before 
the  commencement  of  this  suit,  that  there  was  a  debt 
due  from  the  Defendant  to  the  PUintiff,  for  rent  and 
other  things,  which  had  been  reduced  by  payments  to 
the  sum  of  156/.  I9s.  7d. ;  that  there  was  a  cross  debt 
or    set-off  due  from  the  Plaintiff  to  the  Defendaot 
•  accrued  during  the  same  time,  amounting  to  the  som  of 
51/.  10s.  Sd. ;  and,  secondly,  as  to  the  time  within  six 
years  before  the  commencement  of  this  suit,  that  the 
Defendant  was  indebted  to  the  Plaintiff  in  the  sum  of 
150/.  Os.  Sd. ;    that  the   Defendant  was  entided  to  a 
set-off  of  the  sum  of  7/.  I6s.^  and  that  the  payment  into 
Court  must  be  applied,  and  the  arbitrator  did  apply 
the  same,  to  that  part  of  the  account :  that  the  De- 
fendant had  also  paid  the  sum  of  20/.  to  the  Plaintiff, 
which  must  be  applied,  and  the  arbitrator  did  apply  it, 
also  to  that  part  of  the  account,  that  is  to  say,  he  ap- 
plied the  said  sums  paid  and  paid  into  Court  to  that 
part  of  the  Plaintiff's  demand  which  had  accrued  within 
six  years  next  before  the  commencement  of  this  suit: 
that  there  was  not  at  any  time  any  written  statement  of 
the  account  between  the  parties  signed  by  them  or 
either  of  them :  that  the  Defendant  did,  on  or  about 
the  22d  of  April  1887,  pay  to  the  Plaintiff  the  sum  of 
1521:   that  before  and  at  the  time  that  the  Defendant 
paid  the  said  sum  of  15/i,  it  was  known  to  both  parties 
that  there  were  unsettled  cross  demands  between  them, 
partly  within  and  partly  without  the  time  limited  by  the 
statute :  that  there  was  no  appropriation  in  &ct  of  the 
said  sum  of  15/.,  either  by  the  Plaintiff  or  the  Defend- 
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ant :  and  that  there  did  then  exist  a  debt  not  barred  by 
the  statute,  considerably  exceeding  in, amount  the  sum 
of  15/.,  to  which  debt  the  payment  might  then  have 
been  referred. 

The  arbitrator  then  awarded  and  directed,  that  if  the 
Court  should  be  of  opinion  that,  under  the  above  cir* 
cumstances,  the  Plaintiff  might  treat,  or  the   Court 
might  treat,  the  payment  of  the  said  sum  as  a  part  pay- 
ment of  the  debt  that  existed  more  than  six  years  before 
the  commencement  of  the  suit,  or,  if  the  Court  were  of 
opinioD  that  the  &ct  that  there  were  cross  demands  be- 
tween the  parties  without  any  written  statement  of  them 
signed  by  the  parties,  or  either  of  them,  was  sufficient 
to  take  the  whole  case  out  of  the  statute  of  limitations, 
then  that  the  Defendant  should  pay  to  the  Plaintiff  the 
sum  of  156/.  105.  6d,,  if  the  Court  should  be  of  opinion 
that  the  Defendant  was  not  entitled  to  the  benefit  of 
the  set-off  accruing  to  him  more  than  six  years  before 
the  commencement  of  the  suit ;  but  the  Defendant  was 
to  pay  to  the  Plaintiff  the  sum  of  105/.  9s.  Id.  only,  if 
the  Court  should  be  of  opinion  that  he  was  entitled  to 
the  benefit  of  the  last-mentioned  set-off    Biit  if  the 
Court  should  be  of  opinion  that  the  whole  case  was  not 
taken  out  of  the  statute  under  the  circumstances,  but 
that  the  Plaintiff  was  at  liberty  to  appropriate,  or,  in 
contemplation  of  law,  must  be  taken  to  have  appro- 
priated, the  said  sum  of  15/.  to  the  debt  existing  more 
than  six  years  before  the  commencement  of  this  suit, 
then  the  Defendant  was  to  pay  to  the  Plaintiff  the  sum 
of  I5L    If  the  Court  should  be  of  opinion  that  the 
payment  of  the  said  sum  of  1 5L  must,  under  the  cir- 
cumstances, be  taken  to.  be  a  part  payment  on  account 
of  the  debt  which  accrued  within  six  years  before  the 
commencement  of  the  suit,  then  the  arbitrator  found 
that,  takmg  into  account  the  sum  paid  into  Court,  the 
PlainUff  had  been  fully  paid  and  satisfied  by  the  De- 
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fendant ;  .and  awarded  that  the  Plaintiff  was  not  entitled 
to  recover  any  thing  from  the  Defendant. 

Humfrey,  for  the  Defendant. 

1st,  There  having  been  no  account  in  writing,  nor 
any  payment  ascribed  by  the  debtor  to  the  discharge  of 
a  particular  debt,  thb  was  not  such  an  open  aooonnt 
between  the  parties  as  would  take  the  Plaintiff's  claim 
out  of  the  statute  of  limitations  since  9  G.  4.  c.  li, 
William  v.  GnffUhs  (a),  Waien  v.  Tomkins.  {b) 

(This  was  conceded  by  WaddingUm  for  the  Plabtiff.) 

2dly,  The  payment  of  ISL  by  the  Defendant,  withoat 
appropriation  on  either  side,  is  not  such  a  payment 
as  takes  the  earlier  part  of  the  Plaintiff's  demand 
out  of  the  statute  of  limitations.  In  order  to  have 
that  effect,  it  should  appefir  that  it  was  a  part  payment 
of  a  greater  debt,  and  that  debt  the  debt  for  which  the 
action  is  brought;  Tippets  v.  Heane,  (c)  But  there  is 
nothing  here  to  shew  that  the  15/.  was  paid  in  respect 
of  the  debt  barred  by  the  statute :  on  the  oontrar)',  as 
nothing  was  said  at  the  time  of  payment,  and  the  De- 
fendant was  safe  from  liability  in  respect  of  the  debt  so 
barred,  it  must  be  inferred  he  paid  it  in  respect  of  the 
debt  not  barred :  therefore 

Sdly.  The  Plaintiff  is  not  entitied  to  recover  even  the 
15/. ;  for  the  principle  of  the  civil  law  adopted  in  Qmf' 
iorCs  Case  {d)  is,  that  the  debtor  has  the  right,  in  the 
first  instance,  to  appropriate  a  payment  to  such  debt  as 
he  thinks  fit :  if  he  omits  to  appropriate  it,  the  creditor 
may  do  so :  but,  if  neither  make  any  appropriation,  the 
law  appropriates  the  payment  to  the  debt  most  burden- 
some to  the  debtor :  as  where  one  of  two  debts  would 
support  a  commission  of  bankruptcy,  and  the  other  not; 
Meggot  v.  Mills  (^),  Dawe  v.  Holdsworth  (g).     Here  the 


(a)  2  Cr.  M.  Sf  R.  45. 

(6)  Ibid.  723. 

(c)  1  Cr.  M.  S^  R.  252, 


{d)  I  MeHwU,  51%. 
(e)  1  Ld.  Raym,  286. 
Is)  Peake,  N.  P.  C.  64. 
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more  burdensome  debt  was  that  which  was  not  barred 
by  the  statute  of  limitations.  So,  where  one  of  two 
demands  is  illegal,  the  law  appropriates  the  payment  in 
dischai^  of  the  legal  demand ;  Wright  v.  Laing.  {a) 
But,  even  where  the  creditor  makes  the  appropriation, 
he  must  distinctly  specify  the  debt  he  proposes  to  dis- 
charge, and  do  that  within  a  reasonable  time.  Bodeti'- 
ham  V,  Purckas  (i),  Simson  v.  Inghhm  {c)^  Phillpott  v. 
Jones,  (d)  Peters  v.  Anderson  (^),  in  which  the  creditor 
was  allowed  to  apply  the  payment  to  the  debt  for  which 
he  had  the  worst  security,  was  prior  to  ClaytOfCs  Case^ 
and  is  not  consistent  with  the  subsequent  cases. 
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Waddingion,  for  the  Plaintiff.  The  principle  of  the 
civil  law,  that  a  payment  unappropriated  by  debtor  or 
creditor  shall  be  ascribed  to  the  more  burdensome  of 
several  debts,  has  never  been  adopted  in  England; 
IVrigit  V.  JLaing  establishes  the  reverse :  and  the  rule 
settled  by  Claytoris  Case^  Bodenham  v.  Purchas,  and 
Simson  v.  Ingham^  is  that,  in  the  absence  of  appro^ 
priation  on  either  side,  the  payment  shall  be  ascribed 
to  die  earlier  debt.  The  Plaintiff,  therefore,  is  clearly 
entitled  to  recover  1 5L  :  but, 

2ndly,  That  payment  must  be  taken,  in  point  of 
fact,  to  have  been  a  part  payment  by  the  Defendant 
OD  account  of  the  larger  debt  due  to  the  Plaintiff  before 
the  statutory  six  years ;  for  he  knew  there  was  a  balance 
against  him ;  he  did  not  pay  the  money  on  account  of 
the  baknce ;  and  therefore  he.  must  have  paid  it  on 
account  of  the  earlier  debt,  which  was  thereupon  taken 
out  of  the  statute  of  limitations.     At  all  events. 

The  Plaintiff  might  ascribe  it  to  the  earlier  debt, 
and  that,  at  any  time;  Manning  v.  Westeme.[g\  God-- 


(o)  SB.  <J^C.  165. 
(6)  %B.8^  Aid.  89- 
(c)  ^B.S^C.  65. 

VOL.  V. 


{d)  2  Adol.  <$*  EU.  41. 
(e)  5  Taunt.  596. 
(jl)  2  Fern.  606. 
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dard  v.  Cox  (a),  IGrby  v.  Duke  of  Mttrlborougk  [b\ 
Bosanquet  v.  Wny  (c),  PhilpoU  v.  Jones :  and  he  mast 
be  taken  so  to  have  ascribed  it,  if  that  debt  were  barred 
by  the  statute,  according  to  the  principle  laid  down  m 
Peters  v.  Anderson. 


TiNDAL  C.  J.  It  having  been  conceded  on  the  part  of 
the  Plaintiff,  that  the  account  between  these  parties  was 
not  excepted  irom  the  operation  of  the  statute  of  limit- 
ations as  an  open  account,  there  remain,  in  effect,  two 
points  to  be  decided  ;— 

1st,  Whether  the  payment  of  15^  in  April  18S7,  was 
such  a  part  payment  as  takes  out  of  the  operation  of 
the  statute  the  debts  contracted  more  than  six  years 
before  the  commencement  of  the  action ;  and  if  not, 

2ndly,  Whether  the  Plaintiff  has  now  a  right  to  appW 
that  1 51.  in  discharge  of  a  debt  barred  by  the  statute :  and 

First,  we  think  this  was  not  such  a  part  payment  as 
to  take  the  earlier  portions  of  the  account  out  of  the 
operation  of  the  statute. 

The  law  has  been  correctly  laid  down  in  Tippets  v. 
Heanej  that,  in  order  to  have  that  efiect,  the  payment 
must  expressly  be  made  in  discharge  of  part  of  a  larger 
debt,  which  accrued  six  years  or  more  before  the  pay- 
ment. There  is  no  sufficient  evidence  that  this  payment 
was  so  made;  for  though,  in  a  continuous  account,  items 
accruing  within  six  years,  and  items  accruing  before, 
may  in  some  sort  be  said  to  constitute  one  debt,  yet, 
when  the  statute  9  G.  4.  c.  14>.  says,  that  nothing  therein 
contained  shall  alter  or  lessen  or  take  away  the  effect  of 
any  payment  of  principal  or  interest,  it  is  clear  there  was, 
in  the  view  of  the  legislature,  a  distinction  between  items 
accruing  within,  and  items  accruing  before  the  six  years. 


(a)  2  Sir.  1194. 


(o)  6  TawU.  597* 
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Here,  as  there  was  no  appropriation,  nor  any  evidence 
of  an  intention  on  the  part  of  the  debtor  to  apply  the 
payment  in  part  discharge  of  one  of  the  earlier  items,  I 
think  it  has  not  the  effect  of  exempting  them  from  the 
operation  of  the  statute. 

Then  comes  the  second  question ;  has  the  Plaintiff  a 
right  to  apply  that  payment  in  satisfaction  of  the  prior 
debt  barred  by  the  statute  ?  For,  though  the  Plaintiff 
is  bound  by  the  statute  with  respect  to  his  right  to  sue 
the  Defendant,  yet,  where  the  debtor  has  made  no  ap- 
propriation of  the  money,  the  law  as  to  its  application 
remains  the  same  as  before. 

The  civil  law,  it  is  said,  applies  the  payment  to  the 
more  burdensome  of  two  debts,  where  one  is  •  more 
burdensome  than  the  other ;  but  I  do  not  think*  that 
such  is  the  rule  of  our  law.  According  to  the  Taw  of 
England^  the  debtor  may,  in  the  first  instance,  appro- 
priate the  payment;  solvitur  in  modum  solventis :  if  he 
omit  to  do  so,  the  creditor  may  make  the  appropriation ; 
recipitur  in  modum  recipientis :  but  if  neither  make  any 
appropriation,  the  law  appropriates  the  payment  to  the 
earlier  debt.  The  Defendant  here  contends  that,  where 
the  creditor  fails  to  make  any  appropriation  at  once, 
the  law  will  appropriate  the  payment  to  the  more  bur- 
densome debt ;  but  the  decisions  are  clearly  the  other 
way :  thus,  in  Goddard  v.  Cox^  where  the  Defendant, 
being  indebted  to  the  Plaintiff  for  coals  delivered  to 
his  wife  dum  sola^  and  to  himself  after  coverture,  made 
a  payment  without  any  specific  appropriation,  it  was 
held  the  Plaintiff  might  apply  the]  money  to  the  dis- 
charge of  the  debt  contracted  by  the  wife  dvm  sola. 
Then,  in  Philpott  v.  Jofies^  where  the  debt  was  for 
goods,  and  spirits  supplied  in  quantities  not  amount- 
ing to  205.  at  a  time,  for  which  the  Plaintiff  was  pre- 
cluded from  recovering  by  24  G.  2.  c.  40*  s.  12.,  the 
Plaintiff  was  allowed  to  apply  to  the  spirits  an  unap- 
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propriated  payment  made  by  the  debtor:  and  Lord 
Denman  C.  J.  said  he  might  so  apply  it  at  any  time. 
In  Peters  v.  Anderson^  where  a  debt  was  due  from  the 
Defendant  to  the  Plaintiff*  on  a  covenant,  and  a  debt  oo 
simple  contract,  and  the  Defendant  delivered  goods  in 
payment  without  appropriating  them  to  eitber  debt  in 
particular,  it  was  held  that  the  Plaintiff  might  appro- 
priate them  to  the  debt  for  «which  he  had  the  worse 
security.  In  Bosanquel  v.  Wray  it  was  held,  that  a 
creditor  receiving  money  without  any  specific  appro- 
priation by  the  debtor  might  be  permitted,  ia  a  court  of 
law,  to  ascribe  it  to  the  discharge  of  a  prior  and  pure); 
equitable  debt,  and  sue  him  at  law  for  a  subsequent 
legal  debt. 

These  cases  shew  clearly  that  the  receiver  has  a  right 
to  appropriate,  if  tlie  payer  omit  to  do  so ;  and  Simson 
v.  Ingham,  that  he  may  make  the  appropriation  at  mj 
time  before  action.  Best  J.  was  the  only  judge  who  said 
that  the  appropriation  must  be  made  within  a  reasonable 
time ;  but  if  that  were  necessary,  it  has  been  made 
within  a  reasonable  time  here :  and  this  is  not  even  the 
case  of  one  debt  being  more  burdensome  than  another; 
for,  if  a  debtor  wishes  to  do  what  is  just,  there  are  mauy 
cases  in  which  he  will  not  set  up  the  statute  of  limit- 
ations as  a  defence. 

I  think  therefore  that  the  Plaintiff  is  entitled  to  judg- 
ment for  1 5/. 


BosANQUET  J.  This  action  is  brought  for  the  re- 
covery of  a  debt,  one  part  of  which  accrued  within  sis 
years,  and  the  ot)ier  more  than  six  years,  before  tlie 
action  commenced.  WiUiams  v.  Griffiths  is  a  decisive 
authority  that  the  account  between  these  parties  was 
not  an  open  account  within  the  meaning  of  the  exception 
in  the  statute  of  limitations :  and  I  think  the  payment 
of  15/.  is  not  such  a  payment  on  account  as  will  revive 
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the  Plaintiff's  claim  to  the  earlier  debt.    In  order  to 

4 

have  that  effect,  it  should  have  been  expressly  paid  on 
account  of  such  debt;  but  there  is  no  evidence  here  of 
any  act  by  the  debtor  to  shew  that  it  was  so  paid,  and 
therefore  I  am  of  opinion  the  debt  which  had  accrued 
more  than  six^  years  before  the  action,  cannot  be  re- 
covered. 

A  third  question  however  arises,  whether  the  Plain- 
tiff may  not  be  taken  to  have  appropriated  the  payment 
to  the  older  debt :  at  the  time  of  the  payment,  no  ap- 
propriation was  made  by  either  party ;  but  as  the  debtor 
made  no  appropriation,  the  creditor  might  appropriate 
the  payment  at  any  time*  before  the  action  commenced ; 
and  he  had  every  motive  for  applying  it  to  the  debt 
for  which  he  had  no  remedy  at  law.  In  Bosanquet  w 
Wray  it  was  held,  that  a  creditor  receiving  money  with- 
out any  specific  appropriation  by  the  debtor  might  be 
permitted,  in  a  court  of  law,  to  ascribe  his  receipt  to  the 
discharge  of  a  prior  and  purely  equitable  debt,  and  sue 
him  at  law  for  a  subsequent  legal  debt* 

It  was  not  necessary  he  should  manifest  the  appro- 
priation by  any  specific  act ;  and,  as  he  had  an  interest 
and  the  right  to  make  the  appropriation,  I  think  he  is 
entitled  to  judgment  for  15/. 


1839. 
Mills 

V. 
FOWKES. 


CoLTMAN  J.  It  has  been  argued,  that  the  payment 
of  15^  by  the  Defendant  must  take  the  earlier  part  of 
the  account  out  of  the  statute  of  limitations,  because 
the  Defendant  must  have  known  there  was  a  balance 
agamst  him  on  that  part  of  the  account :  and  if  it  were 
clear  he  knew  that  such  was  the  state  of  the  account,  it 
Diight  be  so  :  but  there  is  no  evidence  that  he  knew  the 
^tc  of  the  account;  and  therefore  I  think  that  the 
payment  did  not  revive  the  earlier  debt. 

Tlien  comes  the  question  whether  the  Plaintiff  might 
not  himself  apply  it  to  the  earlier  debt.     It  is  con- 
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tended  on  the  authority  of  Meggot  v.  MiUs^  and  Basi 
V.  HoldffODorth  (a),  that  it  ought  to  be  applied  to  the 
more  burdensome  of  the  two  debts :  but  it  is  sufficient 
to  say  that,  notwithstanding  the  doubt  expressed  by  the 
Master  of  the  Rolls  in  Claytoris  case,  the  general  car- 
rent  of  authorities  is  the  other  way,  establishing  that 
where  the  debtor  omits  to  make  an  appropriation,  the 
creditor  may  appropriate  the  pajrment  to  the  earlier 
debt:  whether  he  should  do  that  within  any  limited 
time,  it  is  not  necessary  to  decide  here^  because  there 
has  been  no  unreasonable  delay ;  the  more  correct  view, 
however,  seems  to  be,  that  the  creditor  is  not  limited 
in  point  of  time.  The  Plaintiff  therefore  is  entitled  to 
judgment  for  \5U 


Erskine  J.  I  agree  in  the  opinion  which  has  bee& 
pronounced  on  both  points.  The  case  of  Tippets  t. 
Heane  shews  that,  in  order,  by  part  payment,  to  take  a 
debt  of  the  operation  of  the  statute,  the  payment  should 
be  made  on  account  of  that  particular  debt :  the  reason 
is,  that  the  payment  is  taken  as  an  acknowledgment, 
and  therefore  the  intention  of  the  par^  making  it  is 
material.  Here  there  were  two  debts ;  one  for  which 
the  debtor  could  be  sued,  the  other  for  which  he  could 
not;  if  we  look  to  his  intention,  the  probable  inference 
is,  that  he  meant  to  apply  it  to  the  debt  for  which  he 
was  liable  to  be  sued,  and  that  is  the  meaning  of  the 
cases  of  Meggott  v.  MillSi  and  Dafoie  v.  Holdsworih,  I 
think  therefore  that  the  payment  did  not  restore  the 
Plaintiff's  right  to  sue  for  the  older  debt. 

But  if  the  debtor  does  not  expressly  apply  the  pay- 
ment to  the  more  recent  debt,  the  law  gives  the  creditor 
the  right  to  apply  it  to  the  older:  and  the  creditor 
would  apply  it  to  the  older  debt  for  the  very  reason 


(a)  Peake  N.  P.  C.6^ 
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which  leads  the  ddbtor  to  apply  it  to  the  more  recent.  1839. 

On  this  point,  therefore,  our  judgment  must  be  in  favour  

of  the  Plaintiflf  for  151.  ^"" 

Judgment  for  Plaintiff  accordingly.  Fowkss. 


Willis  v.  Hallett.  '  May  4. 

^^^E  declaration  in  this  case  stated  that  the  Defendant  The  bank- 
was  indebted  to  the  Plaintiff  for  goods  sold  and  ^^?^^y  <J^  * 
delivered;    and  the  Defendant,  being  under  terms  of  before  action 
pleading  issuably,  pleaded  first,  nunquam  indebitatus ;  is  an  issuable 
and,  secondly,  that  after  the  debt  accrued,  and  before  ^^* 
the  action  was  commenced,  the  Plaintiff  became  a  bank- 
rupt: whereupon. 

The  Plaintiff  signed  judgment,  on  the  ground  that 
the  second  was  not  an  issuable  plea. 

HayeSf  having  obtained  a  rule  nisi  to  set  aside  such 
judgment  as  irregular, 

Wilde  Seijt,  shewed  cause,  on  an  affidavit,  that  the 
debt  had  been  assigned  by  the  Plaintiff  to  one  Smith 
before  the  bankruptcy,  and  did  not  pass  under  the  Plain- 
tiff's commission,  and  that  Smith  had  since  died,  leaving 
the  Plidntiff  his  executor.  According  lo  Staples  v.  Hold" 
^worth  (a)  and  Wettehhall  v.  Graham  (i),  the  bankruptcy 
or  insolvency  of  the  Plaintiff  are  not  issuable  pleas ; 
and  WateffaU  v.  Glode  (c)  and  Serle  v.  Bradshaw  {d) 
establish  that,  where  a  Defendant  is  under  terms  of 
pleading  issuably,    if   one   of  several   pleas   pleaded 

(a)  4  New  Cases,  144.  (e)  S  T.  R.  305. 

(6)  md.  714.  {d)  2  Cr.  Sf  Mees.  148. 
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by  him  be  not  issuable,  the  Plaintiff  is  entitled  to  agn 
judgment. 

Hcnfes*  In  Staples  v.  Holdtworthy  the  Defendant 
pleaded  the  bankruptcy  of  one  of  several  Plainti£  after 
the  action  commenced:  that  bankruptcy  could  not  have 
prevented  the  merits  of  the  cause  from  being  tried,  or 
have  exposed  the  Defendant  to  be  called  on  to  pay  the 
debt  over  again,  because  the  other  Plaintiffs  would  be 
entitled  to  recover  it:  but  here,  if  the  Defendant's  plea 
be  true,  he  might,  after  satisfying  the  Plaintiff,  be  called 
on  to  pay  the  debt  to  the  Plaintiff's  assignees.  The  Court 
would  not  determine  on  affidavit,  whether  or  not  the 
debt  passed  under  the  commission. 

Tjndal  C.  J.  This  case  is  distinguishable  from 
Staples  V.  Holdswortkf  in  which  there  were  several  Plain- 
tiffs, and  the  bankruptcy  pleaded  as  to  one  did  not  take 
place  till  after  the  action  had  commenced :  here,  there 
is  but  one  Plaintiff,  and  the  bankruptcy  took  pkce 
before  the  action ;  and  we  cannot  say  that  a  plea  of 
bankruptcy  is  not,  on  the  face  of  it,  an  issuable  plea. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


Hearsey  v.  Pechell  and  Others. 

npHIS  was  an  action  of  trespass  against  certain  magis- 
trates, for  executing  a  warrant  under  which  the 
Defendant  had  been  turned  out  of  a  cottage  in  which 


May  6. 

In  an  action 
of  trespass 
against  ma- 
gistrates for 
taming 

Plaintiff  cut  of  a  cottage,  at  the  instance  of  parish  officers  who  claimed  the 
premises  as  part  of  the  poor-house,  the  Court  refused  to  call  on  Plaintiff  to 
give  security  for  costs,  on  the  ground  that  the  action  had  heen  instigated  and 
encouraged  by  a  third  person,  who  had  petitioned  the  House  of  Lords  on  the 
subject,  and  had  thrown  out  expressions  of  a  determination  to  see  Plaintiff  re. 
instated. 
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he  had  resided  for  some  years.  The  warrant  had  been 
granted  at  the  instance  of  the  parish  officers  of  Amber" 
sham  Soiaftf  who  claimed  the  cottage  as  part  of  the 
poor-house  of  the  tithing  in  which  it  stood;  alleged 
that  the  Plaintiff  had  occupied  it  as  a  pauper  by  their 
permission ;  and  extruded  him  under  the  provisions  of 
59  G.  S.  c.  12.  s.  24f. 

The  Plaintiff  had  been  much  countenanced  in  the 
claim  he  made  to  the  property  by  Mr.  John  Webster 
Wood,  who  petitioned  the  House  of  Lords  in  his  favouri 
and,  upon  being  there  referred  to  the  courts  of  justice, 
wrote  several  letters  to  the  parish  officers,  in  one  of 
which  he  said,  '*  I  will  not  shrink  from  any  step  I  may 
have  taken  in  the  affair,  and,  while  trial  by  jury  exists, 
I  fear  no  one,  and,  if  personally  insulted,  will  spare  no 
expense  in  my  defence :  the  cause  I  have  considered  a 
public,  not  a  private  one : "  in  another,  — >  '<  If  you  will 
send  the  title-deeds  of  the  cottage,  or  prove  to  the  satis- 
fiiction  of  Mr.  Badgers  that  the  property  belongs  to 
the  parish,  Hearsey  will  give  no  further  trouble."  He 
afterwards  sent  the  Plaintiff  to  Rodgers,  the  attorney 
who  conducted  the  cause,  and  said  he  would  see  the 
Plaintiff  through  the  House  of  Lords. 

On  affidavit  of  these  facts, 
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Wilde^  Seijt,  obtained  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  proceedings  should  not  be  staid  until 
security  for  costs  should  be  given,  either  by  the  Plaintiff 
or  by  Mr.  Wood. 

In  Tenant  v.  Bramt  (a),  where,  in  trespass  agmnst 
parish  officers  for  distraining  for  poor-rates,  it  ap- 
peared that  the  Plaintiff  refused  to  pay  the  rate  by  the 
desire  of  his  landlord,  who  was  also  the  attorney  in  the 
cause,  the  Court  stayed  the  proceedings  until  be  gave 
security  for  costs. 

(a)  5  Jff.  4  C.  208. 
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Erie  and  KfUMles  shewed  cause  on  affidavits^  set- 
ting forth  the  nature  of  Hearse^s  clum,  stating  that 
Bodgers  was  not  the  attorney  of  Wood,  and  had  nerer 
seen  him  before  Hearsq/s  action  was  commenced;  and 
that  Wood  had  no  pecuniary  interest  in  the  cause,  but 
stirred  in  it  sokly  on  public  grounds*  The  pover^  of 
the  Plaintiff  had  been  repeatedly  held  no  ground  for 
requiring  security  for  costs.  M^CuOock  ▼•  Bobins(m{a\ 
Morgan  v.  Evans,  {b) 

In  Tenant  v.  Brown,  the  landlord,  who  was  also  the 
attorney  of  the  Plaintiff,  had  a  direct  pecuniary  interest 
in  the  result  of  the  cause,  and  had  stimulated  the  Plain- 
tiff not  to  pay  the  rate  for  which  the  parish  officers  dis- 
trained on  him. 


Wilde.  Although  Wood  has  no  pecuniary  interest,  the 
Plaintiff  may  be  called  on  to  ^Ve  security  if  this  be  in 
effect  WxhTs  action:  and  that  it  is  such,  either  from 
private  or  public  motives,  the  facts  disclosed  sufficiently 
evince.  It  is  manifest  the  house  in  question  belongs  to 
the  parish. 

TiNDAL  C.  J.  We  are  not  called  on  to  decide  whether 
this  house  be  the  property  of  the  Plaintiff  or  of  the 
parish,  for,  though  we  may  form  an  opinion  of  our  own 
from  the  affidavits,  th^  Plaintiff  has  a  right  to  go  before 

a  jury. 

The  real  question  is,  whether  this  is  the  action  of  the 
Plaintiff,  or  substantially  the  action  of  Mr.  Wood. 

If  it  were  an  action  which  the  Plaintiff  would  not  have 
brought  but  for  the  instigation  and  countenance  of 
Wood,  the  case  would  fall  within  the  principle  of  Tenant 
V.  Bramn,  and  another  case  in  the  Court  of  Kin^s 
Bench,  where  a  master  was  compelled  to  pay  costs  for 


(a)  ZN.R.  852. 


(b)  7  B.  Moore,  344. 
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his  servant,  whom  he  had  put  forward  as  a. Defendant 
instead  of  himself.  But  it  is  not  clear  to  me  that  this  is 
an  action  which  the  Plaintiff  would  not  have  brought 
without  the  instigation  of  Wood,  There  are  no  doubt 
expressions  of  Woo(Ps  which  lead  to  such  an  inference, 
and  which  called  for  an  answer :  but,  after  hearing  the 
affidavits  on  the  part  of  the  Plaintiff,  we  think  the  rule 
ought  to  be  discharged. 
The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


1839. 
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V, 
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Penney  v.  Slade  and  Another. 

YTPON  an  a£Sdavit  that  this  was  an  action  of  ti*espass 
against  two  magistrates  for  issuing  a  warrant  of 
distress  for  a  poor-rate,  under  which  the  Plaintiff's 
goods  were  sold ;  that  a  verdict  was  found  for  the  De- 
fendants at  the  Dorsetshire  Lent  assizes  1838;  that  a 
rule  nisif  to  set  aside  the  verdict,  had  been  discharged  in 
February  last  (a) ;  that  the  Plaintiff's  agent  had  admitted, 
on  taxation  of  costs,  that  the  action  was  brought  against 
the  Defendants  in  the  capacity  of  magistrates ;  but  said 
that  he  would  not  consent  to  pay  double  costs  without  the 
certificate  of  the  judge  who  tried  the  cause;  that  the 
Defendant's  agent  had  applied  repeatedly  to  Lord  Den» 
fnarij  before  whom  the  cause  was  tried,  for  such  certifi- 
cate, but  had  not  succeeded  in  obtdning  it, 

Bompas  Serjt.  obtained  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  the  Defendants  should  not  enter  a 
suggestion  on  the  record  that  they  were  sued  in  this 


May  7. 
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0.5. 


(a)  See  anti,  p.  S19- 
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action  as  magistrates!  or  why  the  Master  should  not 
tax  them  their  double  costs. 

By  7  Jac»  1.  c.  5.  «•  !•  it  is  enacted,  that,  '^  If  the 
verdict  shall  pass  with  the  defendant  or  defendants  in 
any  such  action ,  or  the  plaintiff  or  plainti£fs  therein  be- 
come nonsuit,  or  suffer  any  discontinuance  thereof^  in 
every  such  case  the  justice  or  justices,  or  such  odier 
judge  before  whom  the  said  matter  shall  be  tried,  shall, 
by  force  and  virtue  of  this  act,  allow  unto  the  defendant 
or  defendants  his  or  their  double  costs  which  he  or 
they  shall  have  sustained  by  reason  of  their  wrongful 
vexation  in  defence  of  the  said  action  or  suit" 

This  is  made  perpetual  by  21  Jac»  1.  c.  12.,  which  also 
enacts,  sect  5.,  That  if,  upon  the  trial  of  any  such  ac- 
tion, the  Plaintiff  shall  not  prove  to  the  juiy  which  shall 
try  the  same,  that  the  cause  of  action  was  within  the 
county  wherein  such  action  shall  be  laid,  then  ia 
every  such  case  the  jury  shall  find  the  defendant  not 
guilty :  and  if  the  verdict  shall  pass  with  the  defend- 
ant or  defendants  in  any  such  action,  &c.,  or  the  plain- 
tiff or  plaintiffs  therein  become  nonsuit,  or  suffer  any 
discontinuance  thereof,  in  every  such  case  the  defendant 
or  defendants  shall  have  such  double  costs,  and  all  other 
advantages  and  remedies  as  in  and  by  the  said  former 
act  is  limited,  directed,  or  provided." 


Ctrmder  and  Bingham,  who  shewed  cause,  relied 
on  Atum.  2.  Ventrisy  45.,  Grindley  v.  Hollaway{a)^ 
and  Harper  v.  Carr{h)9  as  express  authorities,  that 
in  the  case  of  a  verdict,  the  certificate  of  the  judge 
who  presides  at  Nisi  Prius  is  a  condition  precedent 
to  the  Defendants  obtaining  their  double  costs.  Those 
authorities  had  been  adopted  in  all  the  books  of  practice, 
and  comprehended  a  period  of  more  than  a  century  and 


(a)  Dougl.307' 


(6)  7T.R.  448. 
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a  half,  daring  which  the  same  view  had  been  taken  of       1839. 
the  statute.     It  was  necessaiy  that  the  Judge  at  Nisi       ' 
Prius  should  have  the  jurisdiction  in  such  cases,  and  ^^ 

not  the  Court:  the  Judge  at  Nisi  Prius  knew  the  cir-       Sladb. 
cumstances  of  the  case  more  accurately  than  they  could 
ever  be  known  by  the  Court;  and  the  legislature,  not- 
withstanding the  imperative  language  of  the  statute, 
must  have  intended  to  lodge  a  discretion  somewhere ; 
for  it  never  could  have  been  proposed  to  give  magistrates 
their  double  costs,  where,  though  held  by  the  Courts  to 
have  been  acting  in  the  exercise  of  their  jurisdiction, 
they  had  obviously  misconducted  themselves ;  as  in  the 
case  of  BoUon  v.  Boldero  {a),  where  a  magistrate  com- 
mitted his  groom  to  prison  for  refusing,  with  an  oath, 
to  saddle  his  worship's  horse:   the  language  of  the 
statute  7  Jac.  1.,  therefore,  which  required  the  justice  or 
justices,  before  whom  the  cause  is  tried,  to  allow  the 
Defendant  his  double  costs,  must  be  taken  distributively  ; 
in  the  case  of  a  discontinuance,  the  Court  may  award 
the  costs,  as  being  the  Justices  before  whom  the  cause  is 
tried ;  and,  in  the  case  of  a  verdict,  the  Judge  at  Nisi 
Primi  as  being  the  Justice  before  whom  it  is  tried.    The 
21  Jac.  1.  c.  12.  s.  5.  carried  the  matter  no  further, 
because,  assuming  it  to  apply   to   the  same  cases  as 
the  7  Jac.  1 .,  it  only  provides  that  the  Defendant  shall 
have  such  double  costs  as  by  that  act  is  directed ;  but  in 
truth  that  section  only  applied  to  the  case  where  the 
venue  is  not  laid  in  the  county  in  which  the  act  com- 
plamed  of  was  committed. 

Wilde  Seijt.  and  Bompasj  in  support  of  the  rule, 
contended  that  Grindley  v.  HoUo^way  and  Harper  v.  Carr 
were  decided  on  the  authority  of  the  anonymous  case 
of  two  lines  in  Ventrisy  and  therefore  ought  not  to  have 

(a)  Cited  by  Burrough  J.  in  Wright  v.  Waks,  5  Bingh.  339. 
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much  weight:  that  the  first  statute^  prescribing  thstthe 
justice  or  justices .  before  whom  the  cause  is  tried  AaU 
allow  the  Defendant  his  double  costs  in  the  cases  pro- 
vided for;  and  the  second,  enacting  that  he  shall  have 
such  costs,  were  clearly  imperative,  and  left  no  discre- 
tion in  the  Judge  at  Nisi  Prius  or  the  Court ;  and  that, 
as  it  was  clear  the  word  tried  was  not  used  in  the  narrow 
sense  of  a  trial  at  Nisi  Priusy  since  it  was  applied  as 
well  to  the  case  of  a  discontinuance  as  of  the  verdict  of 
a  jury,  it  must  be  taken  that  the  power  of  allowing  the 
costs  was  lodged  as  well  in  the  justices  who  form  the 
Court,  as  in  the  justice  who  presides  at  Nisi  Prius. 

The  language  of  the  second  statute  was  not  adverted 
to  in  any  of  the  cases  cited ;  while  the  preamble  of  the 
first  shewed  the  desire  of  the  legislature  to  protect 
magistrates  from  vexatious  suits,  and,  by  deterring 
complainants,  to  induce  persons  of  credit  to  undertake 
the  duties  of  the  office. 

The  argument,  that  the  Judge  at  Nisi  Prius  is  better 
acquainted  with  the  merits  of  the  case  than  the  Court, 
would  not  apply  to  the  case  of  a  nonsuit  or  discon- 
tinuance, and  therefore  afforded  no  reason  for  the 
Court's  relying  on  his  certificate:  in  such  cases  the 
Court  must  enter  a  suggestion,  and  allow  the  costs  upon 
the  ordinary  means  of  information  afforded  by  affidavit 
Besides,  the  Judge  at  Nisi  Prius  had  no  power  to  allow 
costs :  the  allowance  is  always  the  act  of  the  Court 


TiNDAL  C.  J.  It  appears  to  me,  that  this  rule  must 
be  decided  on  the  construction  of  the  statute  7  J^ic.  1. 
c,  5.  alone;  'because  I  think  the  31  Jac.  1.  c.  IS.  5.5. 
does  not  apply  to  this  case,  but  to  an  inconvenience 
recited  in  sect  4, :  "  The  plaintiff  is  at  liberty  to  lay  his 
action  which  he  shall  bring  against  any  justice  of  peace^ 
or  other  officer,  in  any  foreign  county  at  his  choice, 
which  hath  proved  very  inconvenient  unto  sundry  of 
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the  officers  and  persons  aforesaid,  that  hare  been  im- 
pleaded by  some  contentious  and  troublesome  persons 
in  counties  far  remoto^from  their  places  of  habitation :'' 
And  then  sect  5.  provides,  *^  That,  if  upon  the  trial  of 
any  such  action,  the  plaintiff  shall  not  prore  to  the  jury 
who  shall  try  the  same,  that  the  cause  of  action  was 
inthin  the  county  wherein  such  action  shall  be  laid, 
then,  in  every  such  case,  the  jury  shall  find  the  defendant 
not  guilty :  and  if  the  verdict  shall  pass  with  the  de- 
fendant or  defendants  in  any  such  action,  or  the  plaintifF 
or  plaintifl&  therein  become  nonsuit,  or  suffer  any  discon- 
tinuance thereof,  that  in  every  such  case  the  defendant 
or  defendants  shall  have  such  double  costs,  and  all 
other  advantages  and  remedies  as  in  and  by  the  said 
former  act  is  limited,  directed,  or  provided." 

The  object  is,  in  every  such  case,  that  is,  in  every 
action  brought  in  a  county  other  than  that  in  which  the 
cause  of  action  arose,  to  give  the  defendant  a  verdict, 
and  such  costs  as  are  provided  by  the  former  act. 

We  have  then  to  see  how  the  costs  are  provided  for 
by  the  former  act.  That  act  prescribes  that  "  if  the 
verdict  shall  pass  with  the  defendant  or  defendants  in  any 
sach  action,  or  the  plaintiff  or  plaintiffs  therein  become 
nonsuit,  or  suffer  any  discontinuance  thereof,  in  every 
such  case  the  justice  or  justices,  or  such  other  judge 
before  whom  the  said  matter  shall  be  tried,  shall,  by 
force  and  virtue  of  this  act,  allow  unto  the  defendant  or 
defendants  his  or  their  double  costs,  which  he  or  they 
shall  have  sustained  by  reason  of  their  wrongful  vexation 
in  defence  of  the  said  action  or  suit." 

The  first  argument  on  which  reliance  has  been  placed, 
in  support  of  this  rule,  is  that,  as  a  nonsuit  and  a  dis- 
contmuance  cannot  be  the  subject  of  a  trial,  the  word 
tried  must  apply  as  well  to  the  proceedings  of  the  Court 
in  which  the  action  is  brought,  as  to  the  investigation 
before  a  jury,  and  that  therefore  the  justices  in  banc 
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are  entitled  to  enter  a  suggestion,  without  the  certificate 
of  the  Judge  at  Nisi  Prim.  But  we  must  distribute 
the  words  according  to  the  subject  matter,  and  then 
comes  the  question,  what  meaning  is  to  be  attac}ied  to 
the  words  "Justice  or  Justices,  or  other  Judge  /"  I  ap- 
prehend the  words  Justice  or  Justices  were  intended  to 
apply  to  justices  of  assize  and  Nisi  Prius;  and  other 
JudgCf  to  the  judges  of  inferior  courts ;  and  as  the 
Judge  at  Nisi  Prius  is  best  acquainted  with  the  merits 
of  a  cause  that  is  tried,  he  is  the  person  who  should 
allow  the  costs.  It  is  objected  that,  in  the  case  of  a 
nonsuit  or  discontinuance,  he  knows  nothing  of  the 
merits :  those  may  be  proper  cases  for  applying  to  the 
Court  for  a  suggestion ;  but  where  there  is  a  trial  at 
Nisi  Prius,  the  presiding  judge,  as  under  other  statutes, 
is  the  proper  authority  to  decide  on  the  subject  of 
costs*  It  is  then  contended  that  he  has  no  authority  to 
alhm  costs,  the  allowance  being  the  act  of  the  Court: 
but  that  must  be  construed  so  as  to  effect  the  intention 
of  the  legislature,  and  the  judge  may  in  some  manner 
signify  his  allowance  as  a  guide  for  the  officer  who 
taxes. 

Even  if  there  were  any  doubt  on  the  subject,  I 
should  think  it  dangerous  to  interfere  where  the  practice 
under  a  statute  has  been  uniform  for  such  a  length  of 
time,  and  vi  supported  by  no  less  than  three  decisions 
which  have  never  been  impugned. 


BosANQUET  J.  I  did  think  that  after  four  decisions 
—  one  in  Ventris,  a  second  in  the  time  of  Lord  Mans- 
Jteld,  a  third  by. Lord  Kenyon,  and  a  fourth  by  the  Court 
of  Exchequer  in  Norman  v.  Danger  (a),  —  this  question 
might  have  been  considered  at  rest,  and  that  we  should 
not  have  been  called  upon  to  give  an  opinion  upon  this 
statute. 

(a)  SY.^i  Jer.  203. 
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However,  I  do  not  shrink  from  doing  so.  I  think  we 
ought  not  to  have  interfered,  even  if  the  Judge  at  Nisi 
Prius  had  not  been  applied  to :  but  when  he  has  been 
applied  to,  and  has  declined  to  certify,  the  Court  cannot 
be  called  upon  to  enter  a  suggestion. 

CoLTMAN  J.  I  put  ray  decision  on  the  cases  which 
have  been  cited.  The  course  of  applying  to  the  Judge 
at  Nisi  Prius  is  clearly  the  more  convenient,  because  he 
knows  all  that  passed  at  the  trial ;  and,  according  to  the 
authorities,  I  think  the  application  should  be  made  to 
him,  as  well  in  cases  under  the  statute  12  Jac,  as  under 
IJac.  c.  5.,  for  it  must  be  intended  that  the  Courts  were 
aware  of  both  statutes  when  they  decided  the  cases 
referred  to. 

Erskine  J.  The  object  of  12  Jac.  1.  was  chiefly  to 
extend  to  other  persons  besides  magistrates  the  benefits 
of  the  enactments  of  1  Jac.  1.  We  must  therefore  see 
what  was  intended  by  7  Jac.  1.  If  this  question  were 
now  to  be  determined  for  the  first  time,  the  Court  must 
enquire  what  would  be  the  most  convenient  way  of  ob- 
taining a  knowledge  of  the  facts  on  which  to  ground 
their  judgment  as  to  costs.  In  the  case  of  a  discon- 
tinuance it  may  be  done  by  suggestion  on  the  record, 
as  in  Rex  v.  Poland  {a) ;  but  after  a  trial  at  Nisi  Prius^ 
where  the  judge  who  presides  knows  all  that  passed,  it 
has  been  determined  that  the  more  convenient  course  is 
to  have  his  certificate ;  and  I  see  no  reason  for  departing 
from  that  decision. 

Rule  discharged. 

(a)  1  Sir.  4g. 
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Edwards  v.  Greenwood. 


To  an  action 
on  a  promis- 
sory note. 
Defendant 
pleaded  that^ 
after  the 
making  the 
note.  Plaintiff 
drew  a  bill 
on  Defendant, 
which  De- 
fendant ac- 
cepted, and 
Plaintiff 
received  in 
satisfaction  of 
the  note. 
Plaintiff 
replied  that 
he  did  not 
draw,  De- 
fendant did 
not  accept, 
and  Plaintiff 
did  not 
receive  the 
bill  in  satis- 
faction.    De« 
fendant 
having  de- 
murred to  the 
replication. 
Held,  that 
the  Court 
had  not  juris- 
diction to  set 
the  demurrer 
aside  upon  an 
affidavit  that 
the  plea  was 
totally  false. 


THO  an  action  by  the  indorsee  of  a  promissory  note, 
the  Defendant  pleaded,  that,  after  the  making  of 
the  promise,  the  Plaintiff  drew  a  bill  on  the  Defendant 
for  60/.,  which,  after  the  Defendant  had  accepted  it, 
the  Plaintiff  took  in  satisfaction  of  the  promissory  note, 
and  indorsed  it  to  persons  unknown  to  the  Defendant 

Replication,  that  the  Plaintiff  did  not  draw  any  such 
bill,  nor  did  the  Defendant  accept  it,  nor  did  the  Plaio- 
tiff  take  it  in  satisfaction  of  the  promissory  note. 

Demurrer,  on  the  ground  that  the  replication  was 
multifarious  and  complex. 

A  Judge  at  chambers  having,  after  hearing  the  parties, 
made  an  order  for  setting  aside  the  demurrer, 

Hurlstone  obtained  a  rule  nisi  for  setting  aside  the 
Judge's  order  as  exceeding  his  jurisdiction. 

Petersdojff  shewed  cause  on  an  affidavit  which  stated 
that  all  the  circumstances  alleged  in  the  plea  were  false, 
and  that  the  demurrer  had  been  raised  merely  for  delay. 
He  contended  that  though  the  falsehood  of  a  plea  was 
no  ground  for  setting  it  aside,  yet  where  the  plea  was 
false,  the  Court  would  not  allow  the  Defendant  to 
demur  to  a  replication  which  fairly  put  the  whole  in 
issue.  This  replication  was  no  more  than  a  special 
replication  of  de  injuria ;  and,  by  the  replication  of  de 
injuridi  a  Plaintiff  was  entitled  to  put  in  issue  the  whole 
of  a  plea.  In  Crisp  v.  Griffiths  {a)  de  injuri&  was  replied 
to  a  plea  like  the  present,  [Coltman  J.  In  the  plea  in 
that  case  there  was  no  averment  of  a  taking  in  satisfac- 

(a)  2  Cr.  M.SfE.  159. 
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tion  of  the  demand :  de  injuriA  is  a  good  replication        ]  8S9. 
where  the  plea  offers  matter  of  excuse  for  nonpajrment ;        -"-^ 
but  there  is  no  instance  in  which  it  has  been  replied  to        ^^^^^^ 
a  plea  alleging  a  satisfaction  of  the  demand.]     In  Webb   Gbesnwood. 
V.  Weatherby  (a)  a  replication  to  a  plea  of  accord  and 
satis&ction,  that  the  Defendant  did  not  pay  nor  did  the 
Plaintiff  receive  the  money  in  satisfaction,  was  held  not 
multifarious. 

TiNDAL  C.  J.  The  question  is,  not  whether  the  re- 
plication can  be  supported,  but  whether  this  is  an 
arguable  demurrer;  for,  if  it  be,  the  Court  cannot 
deprive  the  Defendant  of  his  right  to  argue  it. 

We  could  not  strike  out  a  plea  on  an  affidavit  of  its 
falsehood  ;  still  less  can  we  dispose  of  the  demurrer  in 
a  summary  way.  The  Plaintiff  may  have  leave  to 
amend  his  replication. 

Rule  absolute  on  those  terms. 

(a)  1  New  CoieSf  502. 


Hartshorne  V.  Watson.  May  ?• 

P  OVEN  ANT.     The  declaration  stated  a  demise  of  a  1.  In  an  ac-> 

shop  in  Tawet'  Street,  by  indenture  of  1812,  from  ^'^'^  ^^°"*  . 
."^  *"  assignee  of 

the  Plaintiff  to  Alexander  ChHstie,  to  hold  from  the  a  term  for 

rent,  a  witness 
was  called  for  Plaintiff  who  had  himself  occupied  the  premises  during  a  part  of 
tbe  period  which  Defendant  was  called  on  to  pay  for :  Held,  that  he  was  primd 
fiieie  interested  ;  that  the  objection  to  his  competency  should  be  taken,  if  at  all, 
on  the  wire  dire;  and  that,  on  his  shewing  that  he  was  under-tenant  and  not 
ttdgnee,  he  was  a  competent  witness  for  Plaintiff. 

2.  An  agreement  to  assign  upon  payment  of  200/.  by  instalments,  ^  the 
assignee  to  save  the  assignor  harmless  from  liability  to  the  lessor,  and  the  assignor 
to  le-enter  on  non-payment  of  any  of  the  instalments,  — «  Held  to  be  an  agree- 
inent  for  an  aaaignment  only,  and  not  an  assignment. 

II  2 
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1839.       25th  of  March  then  last  past  for  twenty-six  years,  at  a 

rent  of  100/.  a  year,  payable  quarterly  on  the  usual 

Hartbhornb  ^^yg .  ^^^  j^  August  1826,  all  the  estate  and  interest  of 

Watson.  Christie  vested  by  assignment  in  the  Defendant ^  and 
that  while  she  was  possessed  of  the  demised  premises 
with  the  appurtenances,  to  wit,  on  the  25th  of  iSarA 
1830,  a  large  sum  of  money,  to  wit,  132/.  of  the  rent 
for  the  space  of  one  year  and  two  quarters  of  the  said 
term  then  elapsed,  —  and  the  whole  of  which  period 
elapsed  after  the  Defendant  had  become  and  was  such 
assignee,  and  whilst  she  was  so  possessed, — became  and 
was  and  still  remained  in  arrear  and  unpaid  to  the 
Plaintiff^  contrary  to  the  tenor  and  effect  of  the  inden- 
ture and  of  the  covenants  therein  contained. 

The  Defendant  by  her  second  plea  traversed  the 
'assignment,  and,  by  her  third,  alleged  that  the  132L 
did  not  become  due  whilst  she  was  possessed  of  the  de- 
mised premises  in  manner  and  form  as  the  Plaintiff  had 
alleged. 

At  the  trial,  the  assignment  to  the  Defendant  having 
been  duly  proved,  a  witness  stated  that  he  had  received 
rent  for  the  Plaintiff  from  Samuel  Walcot;  and  Samad 
Walcot  himself  pvoved  that  he  occupied  the  premises 
under  the  Defendant'from  May  1827  till  Juhf  1829, 
and  paid  rent  to  the  Plaintifi^  after  having  entered 
into  an  agreement  between  himself  and  the  Defendant, 
whereby  she  agreed, — in  consideration  and  on  payment 
of  the  sum  of  200^  and  interest,  at  the  times  and  in 
the  manner  mentioned  in  a  warrant  of  attorney  bearing 
even  date  therewith,  —  to  assign  unto  the  said  Samuel 
Walcot^  his  executors,  administrators,  and  assigns,  at  his 
or  their  request,  costs,  and  charges,  the  lease  of  the 
said  premises :  to  hold  the  same  to  &  Walcot^  his  exe- 
cutors, administrators,  and  assigns  for  the  term  of  eleven 
years  from  Lady-day  then  last,  being  the  residue  of  the 
term  in  the  indenture  of  lease  demised,  at  the  yearly 
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rent  of  100/.»  and  under  and  subject  to  the  covenantSi        1839. 

provisos,  and  agreements  in  the  indenture  of  lease  to        

Ckristie  contained :  and  the  said  S.  Walcot  agreed  to  Hartshornb 
accept  the  said  lease  on  payment  of  the  sum  of  200/.  Watson. 
and  interest ;  and  in  the  meantime,  and  until  such  as- 
signment was  made,  well  and  truly  to  pay  the  rent 
and  perform  the  covenants,  conditions,  and  agreements 
in  the  said  indenture  of  lease  contained ;  and  of  and 
from  the  same  to  save  harmless  and  keep  indemnified 
the  said  Elizabeth  Watson^  her  executors,  adminis- 
trators, and  assigns :  and  it  was  thereby  agreed,  that  in 
case  default  should  be  made  in  payment  of  all,  or  any, 
or  either  of  the  instalments  mentioned  in  the  said  war- 
rant of  attorney,  E.  Watson  should  be  at  liberty  to  re- 
enter and  to  enjoy  the  said  premises  as  in  her  former 
estate. 

Walcot  never  paid  the  200/.,  and  no  other  instrument 
was  executed  between  him  and  the  Defendant 

The  Defendant's  counsel  then  objected  to  the  com- 
petency of  Walcot  as  a  witness,  contending  that  the  in- 
strument proved  by  him  was  a  complete  assignment 
from  the  Defendant,  and  established  her  third  plea. 

It  was  answered,  on  the  part  of  the  Plaintiff,  that  the 
objection  should  have  been  taken  on  the  voire  dire,  and 
that  the  instrument  was  not  an  assignment. 

A  verdict  was  taken  for  the  Plaintiff,  with  leave  for 
the  Defendant  to  move  to  enter  a  nonsuit  on  those  two 
points.    A  rule  nisi  having  been  obtained  accordingly, 

Peacock,  who  shewed  cause,  contended  that  the  in- 
strument was  not  an  assignment  per  verba  de  prasenti, 
bat  only  an  agreement  to  assign,  upon  payment  of  200/.: 
and  as  to  the  witness,  if  he  were  incompetent,  the  ob- 
jection was  too  late  unless  taken  on  the  voire  dire,  (a) 

(a)  1  Pmi.  Evid.  ISS. 
II  3 
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1839.  Bmpas  Serjt  md  HogginSi  in  support  of  ihe  Tcle. 

If  the  instrument  produced  by  fValaa  be  only  an 

Habtshobnb  agreement  for  an  assignment,  and  not  an  actual  assign- 
Waivon.  ment,  Wakoi  was  incompetent  to  be  a  witness  for  the 
Plaintiff;  for  by  such  proof  he  would  discharge  himsdf 
from  that  liability  which  his  occupation  of  the  premises 
in  question  cast  upon  him  as  apparent  assignee.  And 
the  recent  statute  did  not  render  him  competent:  for 
that  statute  only  applies  to  the  case  where  a  witness  be- 
comes incompetent  because  the  verdict  may  be  evidence 
for  or  against  him ;  but  the  ground  of  Walcots  inocm- 
petency  is,  not  his  abili^  to  use,  or  liability  to  be  affisoted 
by  the  verdict,  but  his  direct  interest  in  the  result  of 
the  present  cause.  In  Yeomans  v.  L^h  {a)  where  in  an 
action  on  the  case  for  negligence  in  driving  by  the  De- 
fendant's servant,  it  was  held,  that  since  the  3  &  4  ^.  4. 
c.  42.,  the  servant  was  a  competent  witness  for  the  De- 
fendant without  a  release,  his  nanoe  being  indorsed  on 
the  record,  Parke  B.  said,  ^  The  effisct  of  the  clause  in 
the  statute  is  to  make  the  witness  competent,  where  the 
only  interest  is,  that  the  verdict  may  be  used  for  or 
against  the  witness.  In  this  case  there  is  no  interest, 
except  that  the  verdict  might  be  used  against  him  in 
an  action  by  his  master,  to  shew  the  amount  of  the 
damages  recovered." 

And  if  the  witness  was  clearly  incompetent  from  in- 
terest, it  was  not  necessary  to  examine  him  on  the  voire 
dire :  the  objection  excludes  him,  because  his  interest 
is  supposed  to  render  him  unworthy  of  credit ;  so  that 
his  answers  on  the  voire  dire  would  be  as  little  entitled 
to  credit  ^  any  other  part  of  his  testimony.  That  be 
was  so  incompetent  appears  from  M*Brain  v.  /br- 
tune  (&),  where  it  was  held  that  in  an  action  for  goods 
sold,  a  person  who  entered  into  a  contract  for  the  pur- 
chase of  the  goods  in  his  own  name  was  not  a  compe- 

(a)  2  Mee8.S(  Welsh.  iilQ.  (b)  3  Catnpb.  317. 
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tent  witness  to  prove  that  he  purchased  them  as  the        1839. 

agent  of  the  Defendant.     So  in  Ripley  v.  Thompson  (a\        . 

where,  in  an  action  of  assumpsit  for  goods  sold  and  Hartshornb 
delivered,  it  appeared  that  the  goods  were  sold  by  the  Watson. 
Plaintiff  to  a  purchaser,  who  gave  promissory  notes  for 
their  value,  which  were  dishonoured,  and  the  purchaser 
afterwards  became  insolvent ;  it  appeared  also  that  the 
purchaser  was  in  partnership  with  the  Defendants,  and 
it  was  proposed  to  call  him  as  a  witness  for  the  Plain- 
tiff, but  his  evidence  was  objected  to  by  the  Defend- 
ants without  a  release  from  them,  and  was  rejected; 
it  was  held  that  the  purchaser's  evidence  was  pro- 
perly rgected  on  the  ground  of  his  being  interested 
in  procuring  a  verdict  against  the  Defendants,  as  in 
that  case  he  would  only  be  liable  for  part  of  the  debt 
And  in  Blatul  v.  Ansley  (i),  in  an  action  of  trespass 
agunst  the  sheriff  for  taking  the  goods  of  the  Plaintiff, 
in  execution  for  the  debt  of  A,  where  the  question  was 
whether  the  goods  had  been  previously  assigned  by  B. 
to  the  Plaintiff  or  not,  B.  was  held  not  to  be  a  compe- 
tent witness  to  disprove  the  assignment  to  the  Plaintiff. 
In  Burgess  v.  Cuitill{c)  it  was  held,  that  the  statute 
S  &  4  fFl  4.  c.  42.  5.  26.  did  not  make  the  drawer  of  an 
accommodation  bill  a  competent  witness  for  the  De- 
fendant in  an  action  by  the  indorsee  against  the  acceptor ; 
and  that,  therefore,  the  Defendant  could  not  examine 
him  without  a  release. 

At  aU  events,  if  the  Defendant  ought  to  have  exam- 
ined  the  witness  on  the  voire  dire,  and  failed  to  do  so, 
the  Plamtiff  could  not  afterwards,  by  examination  on 
bis  part,  explain  away  the  apparent  incompetency  of 
the  witness ;  for  the  examination  to  competency  on  the 
"ooire  dire  is  the  privilege  of  the  party  who  impeaches, 
Dot  of  the  party  who  supports  the  credit  of  the  witness. 


(a) 


12  B.  Moore,  55.  (c)  6  Car.  ^  P.  282. 

2  N.  jR.  331. 

I  I  4 
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1889.  But  the  instrument  proved  by  Walcot  was  an  actual 

■        assignment     The  intention  of  the  parties  must  prevail; 

Hartshorne  j^jJ  ^Jj^|.  intention  must  be  collected,  not  from  the  sti- 

Watson,  pulation  for  payment  alone,  but  from  the  other  parts  of 
the  instrument  also ;  and  the  stipulation 
case  of  defaultia  tfap  p;gypag|its  s]^$ws  thi^t  the  Defaujant 
had  actually  parted  with  her  interest  ii^  the  pn 
This,  therefore,  was  an  assignment,  with  a  CQpditHro  for 
re-entry ;  for  such  a^  condition  may  be  imposed 
(  wnerejthe^a^^jgpy  jias  jig  J^iYfty^jSJQ"  ijSoe  dem*  Freeman 
y*  Bateman  (a),  Palmer  v.  Edwards  {b) :  and  any  words 
whereby  a  party  shews  an  intention  to  divest  himsdf  of 
possession  mfty  cnnstit^^.  i^  pf^ffi^*^  dfiP^*'*^  >  Bac.  Jbr, 
Lease  K.,  Warman  v.  Faiihfid  (c).  Pluck  v.  Digges  [d)^ 
Poole  V.  Bentley  (e),  Pinero  v.  Judson  (g),  Chc^pman  v. 


TiNDAL  C.  J.  I  am  of  opinion  that  the  instrument 
proved  by  the  witness  fValcoi  must  be  taken  as  an 
agreement  to  assign,  and  not  as  an  actual  assignment 
We  must  construe  the  writing  according  to  the  intention 
of  the  parties.  It  appears  clearly  to  have  been  the  inten- 
tion  of  the  Defendant  when  she  entered  into  the  agree- 
ment with  Walcot^  to  retain  a  hold  on  the  premises  by 
way  of  security ;  and  the  plan  which  she  adopted  for 
that  purpose  was,  not  to  execute  an  actual  assignment 
till  she  had  received  the  whole  of  the  200/.  And  this 
is  the  express  language  of  the  instrument  itself,  by  which 
the  Defendant  agrees,  in  consideration  of  200/.,  to  assign 
the  premises  to  Walcot^  to  hold  the  same  under  the 
covenants  and  provisos  in  the  original  lease,  and  Wakoi 
agrees  to  accept  the  assignment  on  payment  of  the  2002., 


(a)  2  B.  Sf  Aid.  168. 

(b)  1  Dougl  187.  note. 

(c)  5B.Sf  AM.  1042. 

(d)  5  Bligh,  New  Rep.  31. 


(e)  lZEast,l68. 

Ig^  6Bing.206. 

(A)  4i  New  Cases,  187' 


Hartbborne 

V. 
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and  in  the  mean  time  to  perform  the  covenants  in  the  1839. 
lease,  and  keep  the  Defendant  harmless.  The  instru- 
ment, therefore,  was  not  to  receive  its  effect,  as  in  many 
cases,  from  the  consideration  of  a  promised  payment,  but  Watson. 
from  actual  payments  and  the  performance  of  covenants 
in  the  mean  time :  and  if  the  instrument  had  been  intended 
to  operate  as  an  immediate  assignment,  the  stipulation  for 
keeping  the  Defendant  harmless  by  the  performance  of  the 
covenants  in  the  lease  would  have  been  unnecessary;  for 
after  the  assignment  the  Defendant  would  no  longer 
have  been  liable  to  those  covenants.  I  think,  therefore, 
that  this  was  not  an  assignment,  and  that  Walcot  was 
not  an  interested  witness. 

Bat  if  he  were,  the  objection  should  have  been  taken 
on  the  voire  dire.  The  first  witness  stated  that  he  had  re- 
ceived rent  for  the  Plaintiff  from  Walcot^  then  in  occu- 
pation of  the  premises :  that  is  primd  facie  a  case  in 
which  he  appears  to  be  assignee :  but  he  might  also  be 
sub-lessee ;  there  is  nothing  to  fix  him  with  the  cha- 
racter of  assignee ;  and  when  he  is  placed  in  that  equivo- 
cal situatioh  by  the  testimony  of  another  witness,  it  is 
exactly  the  difficulty  which  he  ought  to  be  called  on  to 
explain  on  the  voire  dire*  Bunter  v.  Warre{a)  is  ex- 
pressly in  point  There,  in  an  action  of  replevin,  the 
Defendant  avowed  for  rent  due  from  the  Plaintiff  and 
James  Bunier;  the  Plaintiff  denied  the  tenancy  modo 
d forma;  and  James  Bunter  though  in  possession  of  the 
premises  together  with  the  Plaintiff,  not  appearing  to 
be  jomtly  liable  for  the  rent,  was  held  a  competent  wit- 
ness for  the  Plaintiff  to  shew  the  terms  of  the  demise. 
I  think,  therefore,  that  this  rule  must  be  discharged. 

BosAKQUET  J.  The  first  objection  is  as  to  the  com- 
petency of  the  witness  Walcot.  A  preceding  witness 
had  stated  that  JVakot  was  in  possession,  and  had  paid 

(a)  lB.6fC.  689. 
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1839.       rent:  if  S0|  he  was  primA  facte  liable  to  the  Plaint, 

and  interested  in  the  event  of  the  suit ;  and  when  a  vit- 

UARTgHORNB  ^^^  appears  to  be  interested  on  his  coming  into  the 
Wat8ok.      box,  the  objection  is  ordinarily  taken  on  the  wire  dht. 

It  has  been  contended  for  the  Defendant,  that,  where 
the  witness  is  shewn  to  be  interested,  an  examination  on 
the  voire  dire  is  unnecessary,  as  he  is  not  entitled  to 
any  credit :  here  the  situation  of  the  witness  was  such  as 
prim&Jacie  shewed  him  to  be  interested,  and  it  would  be 
extraordinary  if  it  could  not  be  inquired  into  in  the 
ordinary  way  by  the  examination  of  the  witness  himself: 
Banter  v.  Warrej  however,  is  decisive  on  the  subject  of 
his  competency. 

And  I  am  of  opinion,  that  the  instrument  produced 
by  Wakot  was  an  agreement  to  assign,  and  not  an  as- 
signment. The  assignment  was  to  be  made  on  payment 
of  2002i  by  instalments  in  the  manner  provided  for,  and 
in  the  meantime  Walcoi  was  to  save  the  Defendant 
harmless  from  the  covenants  in  the  lease.  Whatever 
interest  was  to  pass,  there  was  to  be  no  assignment  till 
the  money  was  paid.  It  is  competent  to  parties  so  to 
stipulate,  and  to  pass  to  the  proposed  assignee  a  limited 
interest  in  the  meanwhile. 

CoLTMAN  J.  The  privilege  of  examining  on  the  mn 
dire  is  not  confined  to  one  party ;  and  if  the  Defendant 
omits  to  examine  in  the  voire  dire  a  witness,  who  is  prima 
facie  interested,  the  Plaintiff  is  not  therefore  precluded 
from  shewing,  by  his  own  examination  of  the  witness, 
that  he  is  not  interested. 

It  is  not  a  right  dependent  on  the  exercise  of  a  pre- 
ceding right,  but  equal  to  both  parties,  to  enter  on  this 
collateral  issue. 

With  respect  to  the  deed,  I  think  the  Defendant,  in- 
stead of  making  an  absolute  assignment,  intended  to  re- 
tain an  interest  in  the  preoiises  till  the  money  was  paid. 
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Erskime  J.     I  am  of  the  same  opinion  upon  both        1839. 

points.     The  interests  of  justice  require  that  a  witness       

should  be  examined  as  to  any  interest  likely  to  operate  artbhornb 
upon  him ;  and  though  the  authorities  have  fluctuated,  Watson. 
BwUer  v.  Warre  is  decisive,  that  the  fact  of  occupation 
does  not  necessarily  import  that  the  occupier  is  liable 
as  lessee,  or  of  itself  preclude  him  from  being  a  witness 
to  shew  the  terms  on  which  he  occupied.  The  situa- 
tion of  Wakoi  was  equivocal :  it  was  for  the  judge  to 
ascertain  whether  he  was  interested  or  not;  and  it  was 
reasonable  the  witness  should  have  the  opportunity  of 
making  an  explanation. 

With  respect  to  the  contract  between  Walcot  and  the 
Defendant,  I  think  it  was  an  agreement  to  assign,  and 
not  an  assignment ;  according  to  all  the  cases,  we  are  to 
collect  the  intention  of  the  parties  from  the  entire  in- 
stnimenty  and  I  think  it  was  clearly  the  intention  of 
these  parties,  that  the  instrument  should  not  operate  as 
an  assignment  till  the  whole  of  the  200^  was  paid. 

Rule  discharged. 


Thornton  and  Another  v.  Jennings  and  Others.      May  8. 

^HIS  was  an  action  brought  by  certain  commission-  in  an  action 

ers  of  the  Bedford  Level,  to  recover  damages  for  ^or  non^xe^ 
,  cution  of  a 

the  non-execution  of  a  contract  relating  to  works  to  be  contract 

done  by  the  Defendants,  at  a  sluice  called  Denver  sluice,  relating  to 

which  is  under  the  jurisdiction  of  the  Bedford  Level  »^j/  ^ 

Levei,  the 
Coon  refused  to  remove  the  venue  from  Cambridgeshire^  on  an  affidavit  that  a 
large  proportion  of  the  property  in  Cambridgeshire  is  liable  to  the  rates  imposed 
bj  ihi&  Bedford  Lewi  corporation. 
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corporation,  who  raise  the  funds  for  the  expences  of  the 
corporation  by  rates  on  lands  within  the  LeveL 

Kelly  obtained  a  rule  Tim  to  change  the  venue  from 
Cambridgeshire,  on  an  affidavit,  that  the  Plaintiffi  were 
gentlemen  of  property  and  influence  in  that  couuty; 
that  one  of  them  was  member  for  the  county ;  that  they 
had  great  control  over  the  freeholders,  and  that  a  large 
proportion  of  the  property  in  the  county  of  Cambridge- 
shire was  held  liable  to  the  rates  imposed  by  the  Bed- 
fori  Level  Corporation. 

Wilde  Serjt,  who  shewed  cause,  contended  that  this 
afforded  no  reason  for  supposing  that  an  impartial  jury 
might  not  be  obtained,  or  for  changing  'the  venue; 
Davies  v.  Lowndes  (a),  Doe  v.  Williams,  (b) 

Kelly  and  Bt/les  relied  on  the  circumstance  that  the 
contract  was  for  works  on  the  Levely  and  that  a  large 
proportion  of  the  jurors  of  Cambridgeshire  have  drainage 
taxes  to  pay,  so  thiat  it  might  be  impossible,  in  striking 
the  special  jury,  to  exclude  every  juryman  interested  in 
the  event  of  the  cause. 


TiNDAL  C.  J.     If  it  had  been  made  to  appear  to  as, 

that  the  county  of  Cambridge  is  such,  that  the  trial  of 

this  cause  must  necessarily  be  by  persons  who  would 

be  liable  in  consequence  of  the  verdict,  perhaps  there 

might  have  been  reason  for  making  the  r-ule  absolute; 

but  there  as  no  such  allegation  in  the  affidavits,  and 

therefore,  the  rule  must  be 

Discharged. 


(a)  4  New  Cases,  Jlh 


(6)  5  iVeto  Casesj  S05. 


2  VICTORIA.  487 

1839. 


Barrett  v.  Partington.  May  s. 

TN  this  action  for  the  amount  of  an  attorney's  bill  the  Bjb.  cognovit, 

Defendant  gave  a  cogfuwitj  under  which  he  withdrew  ^*  ^  ^' 
his  plea  and  confessed  the  action,  but  it  was  declared  judgment 
that  judgment  should  not  be  entered  up  till  default  should  not  be 
should  be  made  in  payment  of  72/.  2s.,  being  the  debt  ^  defatJt 
for  which  the  action  was  brought,  with  costs  to  be  taxed  should  be 

by  the  Master  as  between  attorney  and  client,  on  the  ™***®  ^  P*y" 

.  ment  of  an 

days  and  times  and  in  the  manner  therein  specified ;  instalment  of 

which  was  by  sundry  instalments.  *he  debt. 

Default  having  been  made  in  payment  of  one  of  the  ^  y^  ^^^ 

instalments,  the  Plaintiff  signed  judgment,  which  by  the  Master 

as  between 

Petersdofff  obtained  a  rule  nisi  to  set  aside,  on  the  dient.    Held 
ground  that  the  Plaintiff  had  not  delivered  a  bill  of  the  that,  on  de- 
costs  before  signing  judgment     He  relied  on  Booth  v.    *^*  *"  P*y- 
Lady  Hyde  Parker  (a),  where  the  defendant  gave  a  cog"  instalment, 
novitj  whereby  it  was  stipulated  that  no  judgment  should  Pla;|ntiff  was 
be  entered  up  thereon,  unless  default  should  be  made  in  ^^  judg- 
payment  of  the  debt,  with  interest  and  costs,  on  the  9th  ment,  not- 

of  November ;  in  case  the  defendant  made  default  in  T^V"?"  *"^ 

ne  had  not 

payment  as  aforesaid,  the  plaintiff  was  to  be  at  liberty  uxed  costs, 
to  enter  up  judgment  and  proceed  to  execution,  and  take 
the  whole  of  the  said  debt  and  costs,  together  with  the 
costs  of  such  judgment  and  execution :  and  it  was  held, 
that  no  default  could  be  made  by  the  defendant,  until  the 
plaintiff  had  furnished  her  with  a. bill  of  the  costs,  and 
had  given  her  notice  of  taxation ;  and  he  not  having  done 
so,  that  judgment  signed  on  the  lOth  of  Naoember  was 
irr^ular,  although  the  defendant  had  paid  no  part  of 

(a)  S  Me€8.  4-  W.  54. 


488  EASTER  TERM, 

1839.        either  the  debt  or  costs.     So  in  Wilson  v.  Northern  (a), 

— '■ —       it  was  held,  that  where  a  defendant  gives  a  cognomti  the 

Barrett     qq^^s  may  be  taxed  before  judgment  is  signed ;  and  if, 

Pabtinotok.  by  ^^  terms  of  the  cognovit^  the  plaintiff  is  at  liberty 

to  tax  costs  and  sign  judgment,  but  signs  his  judgmeDt 
before  the  costs  are  taxed,  the  judgment  is  irregular. 

Bompas  Seijt,  who  shewed  canse,  observed  that,  id 
Booth  V.  Lady  Hyde  Parker^  it  was  not  provided,  as  in 
the  present  case,  that  judgment  should  be  signed  and 
costs  be  taxed  upon  default  of  the  payment  of  an  instal- 
ment; and  Wilson  y.  Northern  turned  upon  a  critical 
construction  of  the  language  of  the  cognovit^  which  dif- 
fered from  that  signed  by  this  Defendant* 

Petersdofff.  Except  in  the  stipulation  for  payment 
by  instalments,  which  is  immaterial,  the  present  case  is 
not  to  be  distinguished  from  Booth  v.  Lady  Hyde 
Parker:  the  proviso  for  paying  costs  as  between  at 
torney  and  client,  implies  that  the  Defendant  was  to 
have  the  benefit  of  a  taxation  before  judgment 

Tin  DAL  C.  J.  It  is  clear  that,  under  this  agreement^ 
the  Plaintiff  was  entitled  to  enter  up  judgment  on  the 
Defendant's  failing  to  pay  any  instalment  Before  he 
issues  execution,  he  must  indeed  tax  the  costs ;  but  this 
judgment  is  in  conformity  with  the  cognovit. 

Rule  discharged. 

(a)  4JDoto/.  21£. 


"A^  .^*V 
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Pearson  and  Others  v.  Yewens.  ^ay  2. 

HTHIS  was  an  ^plication  by  the  Defendant  to  be  dis-  Defendant 

charged  out  of  custody  as  to  this  action,  in  which  ^"arrested 

"^  .  .  at  the  suit  of 

he  was  detained  under  colour  of  a  writ  of  capias  ad  jf ^  ^y  g^^ 

satisfactendumj  upon  which,  at  the  time  of  the  arrest,  no  ^ho  had  a 

^  ,     .  t  ,  warrant  from 

warrant  had  been  issued.  ^^  ^^ 

By  the  affidavit,  it  appeared  that  the  Defendant  had  aheriflf;  but 

been  arrested  in  an  action  at  the  suit  of  Isabella  Mao-  ^^^^  ^'^"^^ 

the  present. 

laren  by  one  Slcnmnan^  who  had  a  warrant  from  the  There  was  at 
late  Sheriff  of  Middlesex  to  arrest  the  Defendant,  but  ^^at  time 
had  no  'warrant  from  the  present  sheriff;  and  the  De-  ^^^^^^  De_ 
fendant  was    thereupon  forcibly  taken    to  SlaamarCs  fendant^  in 
lock-up-house  in  Chancery  Lane.    At  that  time  there  ^^^^^^^^ 
were  several  writs  in  the  sheriff's  office  against  the  suit  of  R.: 
Defendant,  and,  during  the  time  the  Defendant  was  in  the  warrant 
the  custody  of  Slowman,  a  warrant  which  had  been  ^^^^  ^^^ ' 
issued  in  one  of  them  at  the  suit  of  James  Robinson  and  sent  sheriff, 
Robert  Robinson^  and  which  was  in  the  possession  of  an  T^}^  *?t^ 
officer  of  the  name  of  Nathan,  to  arrest  the  Defendant,  jv".  delivered 
was,  at  the  request  of  Slowman^  delivered  to  him  by  ^his  warrant 
Nathan,  an  indorsement  having  been  made  thereon  by  under-sheriff 
Nathan  in  these  terms,  —  "  Not  executed  by  me,  i.  J.  altered  it  by 

Nathan,  Sd  April  1889;"  and  the  warrant  was  then  i^^^rti^gt^e 

^  -^  name  of  S, 

altered  by  the  under-sheriff,  by  inserting  in  it  the  name  and  detained 

of  Savman,  as  one  of  the  officers  to  execute  it.  Defendant 

t     T^,  t*    J        at  the  suit  of 
An  application  was  afterwards  made  by  the  Defendant  piaintiff : 

to  a  Judge  at  chambers  to  be  discharged  out  of  custody;  Held^  that 

the  Judge  declined  to  make  any  order ;  and  thereupon         °°?S*  j 

the  Defendant  sued  out  a  writ  of  habeas  corptis,  in  order  to  he  dis- 

to  his  being  removed  into  the  custody  of  the  warden.        charged  from 

custody  at 
To  this  writ  the  sheriff  returned  that  he  had  arrested  ^^  ^^  ^^ 

the  Defendant  at  the  suit  of  James  Robinson  and  Robert  Plaintiff 

IM^nson^  and  that  he  was  detained  in  custody  at  the 
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suit  of  the  Plaintiff  in  this  action,  and  by  three  other 
Plaintiffs  in  three  other  actions. 

A  rule  nisi  having  been  obtained  as  against  the  Plain- 
tiff in  this  action,  and  Shwrnarij  the  sheriff's  officer,  for 
the  discharge  of  the  Defendant, 

Gunning  and  Hoggins^  who  showed  cause,  contended, 
that  assuming  the  first  arrest  to  have  been  illegal,  yet  it 
was  effected  by  SUmrnan^  a  stranger  to  the  sheriff  and 
the  wrongful  act  of  a  stranger  would  not  preclude  the 
sheriff  from  detaining  the  Defendant  when  once  in  his 
custody :  Howson  v.  Walker  (a),  Arundel  y.  Chitty.  [b] 
If  the  sheriff  were  in  fault,  he  should  have  been  made  a 
party  to  this  rule.  But  the  Defendant  was  properly 
detained  by  Slomnan  when  his  name  was  inserted  in  the 
warrant  handed  over  by  Nathan.  In  Barratt  v.  Price  (r), 
the  ground  of  the  prisoner's  discharge  was,  that  the 
sheriff's  officer  was  acting  in  collusion  with  the  party 
who  made  the  illegal  arrest  There  was  no  such  col- 
lusion here.  At  all  events,  the  Defendant,  by  suing  out 
the  writ  of  habeas  corpus^  admitted  himself  to  be  in  the 
legal  custody  of  the  sheriff. 

Wilde  Serjt.  and  Htmfrey^  in  support  of  the  rule, 
relied  on  Barratt  v.  Price  as  not  in  substance  distin- 
guishable from  the  present  case.  The  Defendant  was 
illegally  arrested  by  Slcnsman :  Slomnan*s  name  was  then 
collusively  inserted  in  the  warrant  addressed  to  Nathan ; 
and  if  the  sheriff  adopted  that  act,  he  became  impliedly 
a  party  to  the  collusion  :  under  such  circumstances,  he 
could  not  detain  a  defendant  whose  original  arrest  was 
illegal.  And  the  Defendant,  by  suing  out  the  habeas 
corpus,  did  not  admit  the  legality,  but  only  the  /act  of 

his  detention. 

Cur.  adv4  vtdt. 


(a)  2  W.  BU  823. 
(6)  1  D<w«,  P.  C.  499. 


(c)  9Bingh.566. 
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TiNDAL  C.  J.|  —  ^fter  stating  the  facts,  as  antef  page 
488.,  —  On  shewing  cause  against  the  rule  for  discharge 
ing  the  Defendant  out  of  custody,  it  was  contended  that 
Skraman  in  making  the  original  caption,  having  no  war-^ 
rant  from  the  sheriff,  was  to  be  looked  on  as  a  mere 
stranger,  and  that  the  wrongful  act  of  a  stranger  in 
imprisoning  the  Defendant  could  not  operate  to  prevent 
the  sheriff  from  detaining  the  Defendant  by  virtue  of 
the  writs  in  the  office,  which  attached  as  soon  as  the 
party  was  brought  into  the  custody  of  the  sheriff, 
though  wrongfully  brought,  provided  the  sheriff  was  no 
party  to  the  wrong ;  for  which  the  case  of  Hawson  v. 
Walker  (a),  and  Arundel  v.  Chitty  (&),  were  cited.     But 
it  appear^  to  us,  that  if  Slowman  is  to  be  considered  as  a 
mere  strangf  r  in  making  the  original  caption,  the  De- 
fendant cannot  be  considered  as  having  been  in  the 
custody  of  the  sheriff  by  being  taken  to  Slawman^s  lock- 
up house,  for  the  lock-up  house  of  Slatoman  is  not  the 
prison  of  the  sheriff,  and  the  earliest  period  at  which 
any  writs  in  the  sheriff's  office  could,  in  that  case,  attach 
would  be  when  the  name  of  Slcwman  was  inserted  in 
the  warrant.     We  cannot,  however,  consider  the  De- 
fendant as  being  lawfully  in  the  custody  of  Slornmatiy 
in  consequence  of  the  insertion  of  his  name  in  the 
warrant  originally  issued   to   Nathan.     It  must,   we 
think,  be  considered  as  a  collusive  act,  intended  to 
give  a  false  colour  of  legality  to  the  original  caption  of 
the  Defendant  by  Slcnrnnan^  and  as  having  in  effect 
made  the  sheriff  a  party  to  the  original  illegality  com- 
mitted by  Slowmanf  so  far,  at  least,  as  to  prevent  the 
detainers  from  attaching.     If  the  sheriff  had  issued  a 
warrant  to  Slcrmman  in  the  action  at  the  suit  of  Maclaretif 
after  the  original  caption,  be  would  thereby  have  clearly 
made  himself  a  party  to  the  original  wrongful  caption : 


1839. 

Pbabsoic 
Ybwens. 


(a)  S  JT.  Bke.  823. 

VOL.  V. 


(6)  1  Doiol.  P.  C.  499« 
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and  we  cannot  think  he  is  less  a  wrong-doer  in  ooo- 
sequence  of  his  having  proceeded  by  a  less  direct  coarse 
to  effect  that,  which  appears  intended  to  produce  the 
same  end :  and  the  case,  therefore,  appears  to  us  to  fall 
within  the  principle  of  the  case  o{  Barratt  v*  Price,  {a) 

It  was  suggested  in  the  argument,  that  the  Defend- 
ant, by  suing  out  the  writ  of/iabeas  corpus^  and  remofing 
himself  into  the  custody  of  the  warden,  had  admitted 
himself  to  be  in  the  legal  custody  of  the  aheriflf,  and 
that  by  consequence  the  writs  in  the  office  had  attachd. 
But  it  does  not  appear  to  us  that  this  admission  ought 
to  prejudice  the  Defendant  A  warrant  having  be^ 
issued  to  Slowman  to  arrest  him,  the  fact  could  not  be 
controverted  that  he  was  in  the  custody  of  the  sheri^ 
but  it  was  open  to  the  Defendant  before  his  removal  to 
controvert  the  legality  of  such  custody:  and  we  see 
nothing  in  the  form  of  the  writ  of  habeas  corpia  that 
should  stop  him  from  still  controverting  it. 

We  therefore  think  the  rule  should  be  made 

Absolute, 
(a)  9  Binsf^  566. 


MayS, 


Kay  v.  Marshall  and  Others. 
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A  patent  was    HP  HE  following  case  was  sent  by  the  Master  of  the 

taken  out  in       ■*•    jj^jj^  f^^  ^j^^      ;^ j^^  ^j.  ^^^  ^       .  _ 

respect  of  new  ^ 

machinery  for       About  the  year  1824,  the  Plaintiff  claimed  to  have 

preparing  flax  found  out  and  invented  a  new  and  improved  machinery 
machinery  for  ^'^^  preparing  and  spinning  flax,  hemp,  and  other  fibrous 

spinning  flax:  substances,  by  powen 

the  impove- 

ment  as'to  spinning  consisted  in  spinning  at  a  shorter  reach  than  had  before  beeo 

practised ;  but  the  contraction  of  the  reach  was  rendered  practicable  by  the  ids* 

ceration  of  the  flax  in  the  new  machinery  for  preparing  it ;  for  spinning  roachinet, 

varying  in  the  distance  of  the  reach^  had  been  in  use  before :  Held,  that  the  patent 

was  void^  though  the  machinery  fbr  preparing  the  flax  was  new  and  uiefoL 


-•xor^- 


^/(S 


i-^'-  '*^J:s3i. 
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The  Plaintiff  thereupon  applied  for  and  obtained        18S9» 
letters  patent,  under  the  Great  Seal  of  Great  Britain^ 
dated  the  86ih  of  Jtdtf^  in  the  sixth  year  of  the  reign 
of  George  the  Fourth,  whereby,  after  reciting  that  the    Mabsbaziu 
Plaintiff  had  by  his  petition  represented  unto  his  Ma* 
jesty,   that  he  the   Plaintiff  had  found  out  and  in- 
Tented  new  and  improved  machinery  for  preparing  and 
spinning  flax,  hemp,  and  other  fibrous  substances,  by 
power,  which  invention  he  believed  would  be  of  much 
benefit  and  utility,  and  that  he  was  the  first  and  ti*ue 
inventor  thereof,  and  that  the  same  had  not  been  made, 
done^  or  used  by  any  other  person  or  persons  whom- 
soever to  his  knowledge  or  belief;  it  was  thereby  de- 
clared that  his  said  Majesty  did,  for  himself,  his  heirs, 
and  successors,  give  and  grant  unto  the  Plaintiff,  his 
executors,   administrators,  and  assigns,   his  Majesty's 
special  licence,  that  he  the  Plaintiff,  his  executors^  ad- 
mioistrators,  and  assigns,  and  no  others,  from  time  to 
time,  and  at  all  times  thereafter  during  the  term  of 
years  therein  expressed,    should  and  lawfully  might 
make,  use,  exercise,  and  vend  the  said  alleged  inven- 
tion, &c. 

By  a  specification  under  the  hand  and  seal  of  the 
Plaintiff,  dated  the  26th  of  January  1826,  and  duly  en- 
rolled in  his  Majesty's  Court  of  Chancery,  the  Plaintiff, 
within  six  calendar  months  next  after  the  date  of  the 
taid  letters  patent,  did,  in  pursuance  of  a  proviso  for  that 
purpose  contained  in  the  said  letters  patent,  particu- 
larly set  forth,  describe,  and  ascertain  the  nature  of 
bis  said  alleged  invention,  and  the  several  parts  ther^ 
of,  and  in  what  manner  the  same  was  to  be  per- 
formed ;  and  after  setting  forth  and  describing  the  same^ 
declsred  that  what  he  claimed  as  his  invention  in  re- 
^ct  of  neiD  machinery  for  preparing  Jlax^  hemp,  and 
other  fibrous  substances,  were  the  macerating  vessels 
inarked  (B)  in  the  plan  or  drawing  annexed  to  the  said 
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1889.        specification,  and  the  trough  of  water  marked(C);  and  that 

what  he  claimed  as  his  invention  in  respect  of  improod 

^^^  machinery  for  spinning  Jiax^  hemp,  and  other  fibrous 
Mabshall.  substances,  was  the  wooden  or  other  trough  marked 
(D),  for  holding  the  rovings  when  taken  from  the  ma- 
cerating vessels,  and  the  placing  of  the  retaining  rol- 
lers te  and  the  drawing  rollers  cc  nearer  to  each  other 
than  they  had  ever  before  been  placed,  say,  witb'm 
two  and  a  half  inches  of  each  other,  for  the  purpose 
aforesaid* 

In  the  language  of  the  specification,  the  invendoD 
was  declared  to  consist  of  ^^  new  machinery  for  ma- 
cerating flax  and  other  similar  fibrous  substances  pre- 
vious to  drawing  and  spinning  it,  which  is  called  the 
preparing  it;  and  also  for  improved  machinery  for 
spinning  the  same  after  having  been  so  prepared :"  and 
the  patentee,  in  describing  the  improved  machinery  for 
spinning,  said,  *'  that  he  placed  the  drawing  rollers  only 
two  and  a  half  inches  from  the  retaining  rollers,  and 
that  this  constituted  the  principal  improvement  in  the 
said  spinning  machinery."  Then  he  proceeded  to  as- 
sign the  reason  and  principle  upon  which  the  alleged 
improvement  rested,  and  in  a  later  part  of  his  speci- 
fication, (when  stating  the  extent  of  what  he  claimed  as 
his  own  invention  in  respect  of  improved  machinery  for 
spinning  flax,)  he  described  it  to  be,  the  wooden  and 
other  trough  for  holding  the  roving  taken  from  the 
macerating  vessels,  ^^  and  the  placing  of  the  retaining 
rollers  and  the  drawing  rollers  nearer  to  each  other 
than  they  had  ever  before  been  placed,  say,  within  two 
and  a  half  inches  of  each  other,  for  the  purpose  afore- 
said." 

On  the  2d  of  June  1836,  a  trial  was  directed  by  the 
Master  of  the  Rolls  upon  two  issues,  viz.,  -— 

First,  whether  the  Plaintifi*  had,  before  and  at  the 
time  of  the  making  of  the  said  letters  patent,  found  oat 
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and  invented  any^De^r  and  improved  nfiachinery,  as  in        1839. 
the  letters  patent  and  specification  was  alleged ;  ' 

And  secondly,  whether  the  said  alleged  invention  in        ^^^ 
the  said  letters  patent  and  specification  mentioned,  was,    Mabshau* 
before  and  at  the  time  of  making  of  the  said  letters 
patent,  of  much  or  any  public  benefit  or  utility,  as  in 
the  said  letters  patent  was  alleged ; 

And  the  Judge  who  tried  the  said  cause  was  to  be 
at  liberty  to  indorse  special  matter  on  the  posted  as  he 
should  think  fit* 

The  issues  were  tried  at  the  York  assizes,  1836, 
before  Parke  B.,  and  a  verdict  was  found  for  the  Plain- 
tiff on  both  issues,  with  the  following  indorsement  on 
the  posted  .'^^thstf  before  the  granting  of  the  patent, 
flax,  hemp,  and  other  fibrous  substances  were  spun  with 
machines  with  slides,  by  which  the  reach  was  varied 
according  to  the  length  of  the  staple  or  fibre  of  the 
article  to  be  spun,  and  that  that  had  been  a  fundamental 
principle  of  dry  spinning  known  and  used  before  the 
granting  of  the  patent,  the  reach  having  varied  in  cot- 
ton spinning  between  ^ths  of  an  inch  and  1^  inch;  in 
flax  or  line  spinning,  from  14  to  86  inches;  tow  spin- 
ning, from  4  to  9  inches ;  worsted  spinning,  from  5  to 
14  inches.  Before  the  granting  of  the  patent,  it  was 
not  known  that  flax  could  be  spun  by  means  of  macera- 
tion, as  having  a  short  fibre  at  a  reach  of  2^  inches,  or 
about  those  limits.  But  before  that  time  Horace  Hall 
had  taken  out  a  patent  for  the  application  of  moisture 
in  spinning  flax,  to  separate  the  fibres  and  reduce  the 
length  of  the  staple,  and  the  machines  manufactured 
according  to  that  patent  were  constructed  with  the 
reach  of  4f  inches. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiff's  patent  was  valid  in  point  of  law. 

The  case  was  argued  in  Hilary  term. 


K  K  S 


496  BA8TER  TERM^ 


Kat 


18S9.  Sir  F.  PoOocJty  for  the  Plaintiff;  relied  on  tbe  finding 

of  the  jury  on  the  issues,  whether  the  Plaintiff  had 
invented  new  machinery,  and  whether  the  invention  was 
Mabshall.  of  public  utility.  The  indorsement  on  the  posted  did 
not  detract  from  the  effect  of  that  finding ;  for  thongh 
the  reach  of  machines  had  varied  in  dry  spinning  before 
the  Plaintiff's  invention,  yet  his  process  for  macerating 
was  new,  and  was  rendered  useful  by  being  connected 
with  machinery  which  spun  the  macerated  materials  at 
a  shorter  reach  than  had  ever  been  applied  to  flax. 

The  indorsement  on  the  posted^  however,  could  not 
be  applied  to  the  question  which  the  Court  was  called 
on  to  decide ;  namely,  whether  the  patent  was  void  on 
the  face  of  it  And  there  was  nothing  on  the  face  of  it 
to  affect  its  validity ;  for  admitting  that  the  principle  of 
a  varying  reach  in  spinning  machinery  was  known 
before,  the  application  of  that  principle,  in  combination 
with  the  new  macerating  process,  would  not  destroy  tbe 
Plaintiff's  right  to  a  patent :  if  the  case  were  otherwise, 
no  patent  could  be  supported,  for  there  was  none  in 
which  the  inventor  did  not  apply  old  principles  to  new 
modifications  of  machinery.  Thus,  BramaVs  hydraulic 
press  vas  founded  on  the  principle  of  tlie  hydrostatic 
paradox,  with  which  all  the  world  was  acquainted  before 
the  invention  of  the  press. 

Sir  fr.  W.  Folleti  for  the  Defendants. 

If  a  patent  be  taken  out  for  two  processes,  one  of 
which  is  not  new,  the  patent  is  void,  notwithstanding 
the  other  process  be  new  and  usefiil;  Brunian  ▼• 
Haivkes  (a),  Botdton  v.  BidL  (J)  Upon  analysing  the 
Plaintiff's  patent,  it  will  be  clear  that  it  has  been  taken 
out  for  two  distinct  processes :  one,  for  preparing  flax 
by  maceration ;  the  other,  for  spinning  the  flax  so  pre- 

(a)  4  8.  4  Aid.  54 1  (6^  2  H.  Bl.  465. 
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pared.  In  the  machinery  for  spinning  the  flax,  the  18S9. 
only  novelty  alleged  is  the  reducing  the  reach  to  two  — — 
inches  and  a  half:  but  the  practice  of  varying  the  reach  ^^^ 
according  to  the  length  of  fibre  to  be  spun,  must  be  taken  Marbhaxx. 
to  have  been  known  before ;  for  the  indorsement  on  the 
posted  is  to  be  read  in  connection  with  the  finding  on 
the  issues,  and  constitutes,  with  that  finding,  a  special 
verdict  The  Plaintiff,  therefore,  by  the  second  pari 
of  his  patent,  seeks  to  appropriate  to  himself  the  ap- 
plication  of  spinning  machinery  to  fibres  which,  by  his 
macerating  process,  he  has  reduced  to  two  inches  and 
a  half:  if  this  were  allowed,  manufacturers  would  be 
precluded  from  varying  the  reach  of  their  machines,  as 
they  have  always  done  before ;  and,  according  to  the 
Plaintiff's  argument,  if  a  fibre  were  discovered  in  nature 
shorter  than  two  inches  and  a  half,  neither  the  Plaintiff 
nor  any  other  could  be  permitted  to  contract  the  reach 
of  their  spinning  machines  accordingly.  The  patent, 
therefore^  is  void  for  seeking  to  appropriate  to  the 
PIdntiff,  in  connection  with  his  own  discovery,  the 
application  of  a  principle  which  was  known  before  and 
practised  by  others. 

Sir  F.  Pollock,  in  reply,  insisted  that  what  the  De- 
fendants attempted  to  divide  into  two  distinct  processes, 
were  only  parts  of  one  entire  and  continued  operation. 
The  Plaintiff's  machinery,  by  maceration  of  the  fibres 
and  contraction  of  the  reach,  could  spin  flax  at  a  dis- 
tance of  only  two  inches  and  a  half  between  the  rollers. 
No  one  could  do  that  before,  for  flax  cannot  be  spun 
by  a  cotton  machine ;  and  the  jury  having  found  that 
the  inventioi\  was  new  and  useful,  there  was  nothing  on 
the  face  of  the  patent  to  render  it  void. 

[Several  other  points  were  discussed  in  argument,  but 
the  decision  of  the  Court  turned  only  on  this.] 

Cur.  adv,  mU. 

4  K    K 
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1839.  TiNDAL  C.  J.    In  this  case,  which  has  been  sent  to 

this  Court  by  his  Honor  the  Master  of  the  Rolls,  the 
question  as  to  the  validity  of  the  patent  has  been  argned 
Marbhaix.  before  us,  upon  various  grounds  of  objection;  and, 
consequently,  a  certificate  in  the  general  terms  of  the 
question,  that  the  patent  does  not  appear  to  us  to  be 
valid  in  point  of  law,  could  not  give  satis&ction  to  the 
Court  from  which  the  question  was  sent.  We  therefore 
proceed  shortly  to  state  the  ground  upon  which  our 
opinion  is  formed,  that  the  patent  in  question  is  not 
valid  in  law. 

The  patent  is  taken  out  for  '^  a  new  and  improved 
machinery  for  preparing  and  spinning  flax,  hemp,  and 
other  fibrous  substances,  by  power;"  and  the  invention 
is  declared,  in  the  specification,  to  consist  of  ^^new 
machinery  for  macerating  flax  and  other  similar  fibrous 
substances  previous  to  drawing  and  spinning  it,  which 
is  called  the  preparing  it ;  and  also  for  improved 
machinery  for  spinning  the  same,  after  having  been  so 
prepared/* 

Now,  although  the  first  part  of  the  invention  de- 
scribed in  the  patent,  viz.  the  new  machinery  for 
macerating,  appears  from  the  facts  stated  in  the  case  to 
be  a  proper  subject  for  a  patent,  both  with  regard  to 
the  invention  thereof  being  original,  and  in  all  other 
respects,  yet  the  latter  part  of  the  patent,  viz.  the  im* 
proved  machinery  for  spinning  flax,  &c«,  does  not,  upon 
the  facts  stated  in  the  case  and  the  description  of  the  in- 
vention contained  in  the  specification,  appear  to  us  to  be 
a  subject  upon  whiqh  a  patent  can  by  law  be  taken  out. 

The  patentee,  in  describing  the  improved  machioery 
for  spinning,  which  constitutes  one  part  of  bis  patent, 
informs  the  public,  ^^  that  he  places  the  drawing  rollers 
only  two  and  a  half  inches  from  the  retaining  rollers, 
and  that  this  constitutes  the  principal  improvement  in 
the  said  spinning  machinery."     And  he  then  proceeds 
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to  assign  the  reason  and  principle  upon  which  the        18S9. 

allied  improvement  rests.    And  in  a  later  part  of  his        — 

specification  (when  stating  the  extent  of  what  he  claims  ^ 

as  his  own  invention  in  respect  of  improved  machinery     MAi»«i»^r,^, 

for  spinning  flax),  he  describes  it  to  be,  the  wooden  or 

other  trough  for  holding  the  roving  when  taken  from 

the  macerating  vessels,  *^  and  the  placing  of  the  retaining 

rollers  and  the  drawing  rollers  nearer  to  each  other  than 

they  have  ever  before  been  placed,  say  within  two  and  a 

half  inches  of  each  other,  for  the  purpose  aforesaid." 

So  that,  looking  at  the  whole  of  the  specification,  it  is 

not  the  use  of  the  wooden  or  other  trough  as  used  by 

him,  upon  which  he  relies,  as  indeed  it  obviously  could 

not  be,  as  an  important  invention,  nor  as  the  proper 

subject  of  a  patent ;  but  it  is  *^  the  placing  and  retaining 

of  the  respective  rollers  within  two  and  a  half  inches 

from  each  other,"  that  forms  the  real  subject  matter  of 

the  patent  for  the  improved  machinery. 

Now,  whether  a  patent  can  by  law  be  taken  out 
for  placing  the  retaining  rollers  and  the  drawing 
rollers  of  a  spinning  machine  (which  machine  itself 
was  known  and  in  use  before),  within  two  inches 
and  a  half  of  each  other,  under  the  circumstances 
stated  in  the  case,  is  the  real  question  between  the  par- 
ties :  and  we  think  it  cannot.  For  it  appears  from  the 
indorsement  upon  the  posted,  that  before  the  granting  of 
this  patent,  flax  and  other  fibrous  substances  were  spun 
with  machines  by  which  the  reach  Was  varied  according 
to  the  staple  or  fibre  of  the  article  to  be  spun,  and  that 
that  had  been  a  fundamental  principle  of  cby  spinning 
known  and  used  before  the  granting  of  this  patent;  and 
further,  that  the  reach  used  in  cotton  spinning  had  been 
less  than  two  inches  and  a  half.  The  application, 
therefore,  of  a  reach  of  two^  inches  and  a  half  to  the 
spinnbg  of  flax,  when  in  a  state  of  maceration,  by 
which  the  fibre  of  flax  will  not  hold  together  beyond 
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1839*       two  inches  and  a  half,  does  not  appear  to  as  to  be  any 
new  invention  or  discovery,  but  is  merely  the  applies* 
tion  of  a  piece  of  machinery  already  known  and  b  use, 
>M^^f» 4M^    to  the  new  macerated  state  of  the  flax.     The  fanda* 
mental  principle  of  dry  spinning  was,  that  the  reach 
varied  according  to  the  length  of  the  staple  or  fibre 
of  the  article  to  be  spun;  and  spinning  machines  were 
in  use,  either  with  the  reaches  fixed,  or  connected  widi 
slides,  so  that  their  distance  might  be  varied,  according 
to  the  length  of  the  fibre  of  the  article  intended  to  be 
spun;  and,  consequently,  there  is  nothing  new  in  apply- 
ing the  use  of  a  spinning  machine  with  a  reach  of  such  a 
degree  of  shortness,  as  would  suit  the  continni^  of  the 
roving  of  the  flax  after  it  is  macerated. 

It  is  to  be  remarked,  that  the  application  of  moisture 
in  spinning  flax,  for  the  purpose  of  separating  the  fibres 
and  reducing  the  length  of  the  staple,  was  not  new  in 
practice,  and  had  been  resorted  to  under  HalVs  patent, 
though  in  a  diflerent  manner  from  that  employed  upon 
this  occasion.  Now,  suppose  a  patent  to  have  been  first 
obtained  for  some  entirely  new  method,  either  chemical 
or  mechanical,  of  reducing  the  fibres  of  flax  to  a  short 
staple,  we  think  that  a  second  patent  could  not  be  taken 
out  for  an  improved  mode  of  machinery  in  spinning 
flax,  which  consisted  of  nothing  more  than  the  spinning 
of  the  short  staple  of  flax  by  a  spinning  machine  with 
a  reach  of  a  given  length,  not  less  than  that  already 
in  use  for  the  spinning  of  cotton  ;  the  effect  of  which 
would  be,  to  prevent  the  first  patentee  from  working  bis 
invention  with  the  old  machine  at  the  proper  reach. 
And  if  a  patent  taken  out  for  that  object  separately 
would  be  invalid,  so  also  a  patent  taken  out  for  an  in- 
vention consisting  of  two  distinct  parts,  one  of  which  is 
that  precise  object,  would  be  void  also. 

The  answer  given  to  this  objection  on  the  part  of  the 
Plaintiff   has  been,  that  the  invention  for  whkh  the 
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patent  has  been  taken  out,  does  not  consist  of  two        18S9. 

distinct  parts,  but  has  but  one  entire  single  object        ' 

only ;  namely,  the  object  of  macerating  and  spinning         ^^^ 

that  macerated  flax,  on  a  machine  where  the  rollers  are    MABiaAU^ 

retained  at  the  prescribed  distance-  from  each  other. 

But  this  appears  to  be  at  variance  with  the  specification 

itseli^  which  divides  the  invention,  and  the  subject  matter 

of  the  patent,  into  two  distinct  parts ;  and  even  if  it  is 

to  be  considered  as  one  entire  invention,  if  part  of  what 

is  claimed  is  not  properly  the  subject  of  a  patent,  or  not 

new,  the  whole  must  be  void. 

We  shall  therefore  certify  to  his  Honor  that,  in  our 
judgment,  the  patent  in  question  is  not  valid  in  law. 

Judgment  for  Defendants. 


IzoN  V.  Gorton  and  Another.  May  8. 

'HHE  first  count  of  >the  declaration  was,  for  the  use  Defendants, 

and  occupation  of  certain  rooms,  apartments,  and  ^  tenants 
premises  of  the  PlaintiiF;  the  second,  for  money  due  year,  occupied 
(h>m  the  Defendants  to  the  Plaintiflv  on  an  account  a  second  floor^ 

stated.  :!^!'^'  ^"™« 

their  occapa- 

The  Defendants  pleaded  non  assumpsit,  except  as  to  tion^  was  con - 
ten  guineas,  and  as  to  that,  a  tender  and  payment  into  ^™^d  by  an 

^^^  fire:  Held, 

At  the  trial  before  Tindal  C  3.j'b,  verdict  was  found  that,  notwith- 

for  the  Plaintiff  for  109i  IOj.,  being  the  amount  claimed,  dw^ctio^  of 
after  deducting  the  sum  tendered  and  paid  into  Court,  the  premises, 
subject  to  the  opinion  of  the  Court  upon  the  following  *?^fj  ^^^ 

^^^ ' "~  action  for  tise 

The  Plaintiff  was  lessee  for  a  term  of  years  of  a  ware*  ^nd  occupa- 

kouse  in  the  city  of  London^  and  occupied  the  ground  period  which 

floor  and  cellar  in  bis  trade  of  an  ironmonger.  elapsed  be- 

tween the  fire 
and  the  regular  determination  of  their  tenancT. 
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1889.  On  the  23d  of  Jugusi  1830,  the  Defendants  entered 

into  the  occupation  of  the  two  upper  floors  of  the  ware- 

^^  house  as  under-tenants  to  the  Plaintiff,  at  a  rent  of  SOL 
GoBToir.  per  annum,  which  was  paid  quarterly  on  the  usual  quar- 
ter days,  and  continued  in  the  actual  occupation  of  sack  i 
rooms,  by  using  them  as  a  warehouse  for  bops,  from  ! 
that  time  until  the  12th  of  November  1834,  when  the 
floors  were  consumed  by  fire.  During  their  occupation, 
the  roof,  which  was  the  only  covering  to  the  upper  floor 
occupied  by  the  Defendants,  was  occasionally  repaired 
by  the  Plaintiff  when  repair  was  necessary.  There  was 
a  crane  and  jib  on  the  upper  floor  occupied  by  the 
Defendants,  used  for  the  purpose  of  raising  goods  to 
the  Defendants'  rooms,  and  also  used  by  the  Plaintiff 
when  he  had  occasion.  That  crane  and  jib  were  also 
repaired  by  the  Plaintiff  at  the  instance  of  the  Defendaats, 
who  on  one  occasion  refused  to  pay  their  rent  until  such 
repairs  were  done.  The  Plaintiff  also  paid  all  rates  and 
taxes. 

On  the  1 2th  of  November  1834,  a  fire  accidentally 
broke  out  in  the  night,  in  the  rooms  occupied  by  the 
Defendants,  by  A^hich  the  whole  of  their  stock  was 
destroyed,  and  the  rooms  were  so  damaged  that  they 
became  altogether  untenantable.  The  Plaintiff  had 
insured  the  whole  house,  of  which  the  rooms  in  question 
were  part.  From  the  time  of  the  fire,  there  was  no  oc- 
cupation in  fact  by  the  Defendants  of  the  premises,  and 
no  interference  with  them  for  any  purpose.  The  Plain- 
tiff, after  some  delay,  proceeded  to  repair  the  premises, 
and  apprised  the  Defendants  that  the  rooms  were  ready 
for  use  and  occupation  by  the  4th  of  June  1835.  The 
Defendants,  however,  declined  to  occupy  the  premises 
or  to  pay  any  rent  subsequently  to  the  fire,  and  the 
Plaintiff  let  the  premises  to  another  tenant  at  Lady^daij 
1836,  by  consent  of  the  Defendants. 
The  question  for  the  opinion  of  the  Court  was,  whe- 
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ther,  under  the  circumstances  above  stated,  the  Plaintiff       18S9. 
wa»  entitled  to  recover  from  the  Defendants,  for  the        —    ■■ 
use  and  occupation  of  the  rooms  and  premises  in  ques-        ^^^ 
tion,  for  the  period  that  elapsed  between  the  12th  of      Gortozt. 
November  18S4,  when  the  fire  happened,  and  the  25th 
of  March  1836.      If  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  for  the  use  and 
occupation  of  the  said  rooms,  for  the  whole  of  the  last- 
mentioned  period,  then  the  verdict  was  to  stand  for  the 
sum  of  1092.  105.   And  if  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover  from  the  De- 
fendants for  the  use  and  occupation  of  the  said  roomd 
and  premises  for  any  part  of  the  last-mentioned  period, 
the  judgment  was  to  be  entered  up  for  the  Plaintifi^  for 
a  sum  estimated  at  the  rate  of  80Z.  a  year,  and  in  pro- 
portion to  the  period  for  which  the  Court  should  think 
the  Plaintiff  so  entitled  to  recover :  but  if  the  Court 
should  be  of  opinion  that  the  Plaintiff  was  not  entitled 
to  recover  from   the  Defendants,  for  any  part  of  the 
period  last  aforesaid,  then  a  verdict  was  to  be  entered 
for  the  Defendants,  or  a  nonsuit,  as  the  Court  might 
direct 
The  case  was  argued  in  Hilary  term  by 

Peacock  for  the  Plaintiff.  The  Defendants  were  ten* 
ants  from  year  to  year :  the  fire  did  not  determine  their 
interest;  Broom  v.  QuiUer{a):  and  during  their  ten- 
ancy they  are  liable  to  pay  for  the  use  and  occupation* 
If  they  had  entered  into  .an  agreement  or  covenant  to 
pay  rent,  there  could  be  no  doubt  of  their  liability :  in 
Baker  v.  Holipzqffell  (i),  it  was  held  that  the  landlord 
of  premises,  demised  under  a  written  agreement,  might 
recover  against  his  tenant,  in  an  action  for  use  and 
occupation,  the  rent  accruing  after  the  premises  were 

(a)  AmMer,  6l9,  S.  C.  cited  (b)  4  Taunt,  45. 

mlT.R.  708. 
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1889.       burnt  dowtii  and  no  longer  inhabited  by  the  tenant: 

■  and  there  is,  in  effect,  no  difference  between  an  actual 

^'^'^        agreement  to  pay  rent,  and  an  implied  agreement  to  pay 

OoBiwr.      ^^^  ^'^  ^^^  occupation.     In]  Grimman  v«  Legge  (a), 

where  it  was  held  the  action  did  not  lie,  the  rent  claimed 

never  was  due,  for  the  tenant  gave  up  possession,  and 

the  landlord  resumed  it  in  the  middle  of  a  quarter; 

and  there  was  an  agreement  that  the  rent  should  be  pay* 

able  quarterly.     Before  the  statute  6  Awh  c.  81.  i.  6«  the 

tenant  would  have  been  liable  for  permissive  waste,* 

note  7  to  Pom/ret  v.  Bicroft  (i) :  and  there  is  nothing  in 

the  statute  to  relieve  him  from  liability  to  rent* 

Tamlinson  for  the  Defendants.  Upon  a  covenant  or 
written  agreement  the  tenant  would  have  been  liable  to 
pay  rent  by  his  express  contract:  and  if  the  Plaintiff 
had  declared  specially  against  the  Defendants  as  tenants 
from  year  to  year,  it  might  have  been  necessary  to 
consider  whether  or  not  a  tenant  from  year  to  year  is, 
as  such,  liable  to  rent,  under  circumstances  such  as 
the  present  But  this  is  an  action  for  use  and  occu- 
pation; and  to  entitle  the  Plaintiff  to  recover,  there 
must  have  been  an  occupation  in  fact,  or  a  use.  The 
principle  is  explained  in  Nash  v.  Tatlock  {c) :  the  land- 
lord does  not  recover  a  rent,  but  an  equivalent  for 
the  use  of  the  premises.  Thus,  in  Whitehead  v.  CUf' 
ford  (d),  where  a  landlord  in  the  middle  of  a  quarter  so* 
cepted  from  his  tenant  the  key  of  a  house  demised,  under 
a  parol  agreement  that  upon  her  then  giving  up  the  pos- 
session, the  rent  should  cease,  and  she  never  afterwards 
occupied  the  premises,  it  was  held  that  he  could  not 
recover,  in  an  action  for  the  use  and  occupation  of  the 
house  for  the  time  subsequent  to  his  accepting  the  key. 
So,  in  Richardson  v.  Hall  (^),  it  was  held  that  the  hns- 

(a)  BS.S(C.  524.  (d)  5  Tauni.  518. 

(b)  1  WtM.  Saund.3%3,b.         (e)  I  B.  ^  B.  50. 

(c)  2  H.  BL  820. 
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band  was  not  liable,  in  an  action  for  use  and  occupation,        18S9. 
to  pay  for  the  enjoyment  of  a  house  by  his  wife  dum  sola. 
In  Nation  v«  Tozer{a)  Parke  B.says,  "  In  order  to  support 
this  action  for  use  and  occupation,  it  is  necessary  that      Qobtom^ 
the  land  should  have  been  occupied  by  the  defendant^ 
his  agents,  or  under-tenants,  during  the  time  for  which 
the  compensation  is  claimed  for  use  and  occupation, 
though  it  need  not  have  been  beneficially,  or  even  actually , 
so  engaged;  but  the  defendant  might  have  taken  pos- 
session, and  continued  to  have  the  right  of  actual  oc- 
cupation, whenever  he  pleased  to  take  it/'     Baker  v. 
HoUpzojffill  and  Haw  v.  Kennett  (b)  were  demises  of  an 
entire  house,  where,  when  the  house  was  destroyed,  the 
tenancy  of  the  land  remained.     This  is  rather  the  case 
of  a  lodging,  where,  after  the  fire,  there  was  nothing  to 
occupy.     And  the  entry  of  the  landlord  to  rebuild  was 
in  the  nature  of  an  eviction. 

Peacock,  in  reply.  Where  there  is  no  actual  agree* 
ment  for  rent,  the  action  for  use  and  occupation  lies  as 
loog  as  the  tenant's  interest  subsisU ;  and  his  interest  is 
not  destroyed  by  the  effect  of  a  fire.  One  who  has  a 
freehold  in  the  upper  part  of  a  house  may  have  a  writ 
for  repairing  the  lower  rooms  if  the  house  be  burnt 
down.    Fitz.  N.  B.  127.  i.     14  Vin.  Abr.  321. 

Cur.  adu  vult. 

TiHDAL  C  J.  The  Defendants  in  this  case  being 
tenants  from  year  to  year  to  the  Plaintiff  of  the  upper 
floors  of  a  warehouse,  at  a  rent  payable  quarterly,  a  fir6 
broke  out  in  the  Defendants'  rooms  accidentally,  in  the 
middle  of  a  quarter ;  by  means  of  which  the  floors  were 
consumed,  and  the  Defendants'  rooms  so  damaged  that 
tbey  became  altogether  untenantable  until  the  Plaintiff 

(a)  ICr.M.^  R.  172.     "        (b)  3  Add.  ^  EU.  659* 
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1839.       had  completed  their  repairs  after  about  seven  montb 

interval  from  the  time  of  the  fire. 

IzoK  tp^^  questions  have  arisen  between  the  parties  upon 

GoBTOjr,  this  state  of  facts ;  viz.,  first,  whether  the  Defendaots 
are  liable  to  the  payment  of  any,  and  what  rent,  after 
the  termination  of  the  quarter  which  was  current  at  the 
time  of  the  fire  (up  to  the  end  of  which  quarter  the  rent 
has  been  paid  into  Court) ;  and  secondly,  if  liable  to 
rent  at  all,  whether  it  can  be  recovered  in  an  action  for 
use  and  occupation. 

Upon  the  first  point,  we  can  see  no  legal  ground  for 
holding  that  the  relation  of  landlord  and  tenant  between 
these  parties  was  determined  by  the  consumption  of  the 
premises  by  fire.  If  there  had  been  an  agreement  in 
writing  between  the  parUes  for  a  term  of  years,  do 
question  could  have  been  made,  but  that  the  term  of 
years  still  existed ;  and  a  tenancy  from  year  to  year, 
until  it  is  determined  by  a  notice  to  quit,  is,  as  to  its 
legal  character  and  consequences,  the  same  as  a  term 
for  years:  upon  the  facts  stated  in  this  case  it  mast 
stand  admitted,  that  the  tenancy  was  not  determined 
bv  any  regular  notice  to  quit :  and  the  case  of  Baker  ?. 
HcllpzqffkU  is  a  direct  authority,  that  a  tenancy  for  a 
term,  under  an  agreement,  not  being  an  instrument 
under  seal,  is  not  determined  by  a  fire  during  the  coQ* 
tinuance  of  the  tenancy.  We  think,  therefore,  the 
Defendants  continued  tenants  to  the  PlaintiflT  until  such 
tenancy  was  put  an  end  to  by  the  Plaintiff's  letting  of 
the  premises  to  a  stranger,  viz.  at  Lady^day  1836,  and 
£hat  they  are  liable  to  rent  up  to  that  day. 

The  remaining  question  is,  whether  the  Defendants 
are  liable  in  this  form  of  action.  The  statute  11  G.  2. 
c.  19.  enables  landlords  "to  recover  a  reasonable  satis- 
faction for  lands,  &c  held  or  occupied  by  the  defendant 
in  an  action  on  the  case,  for  tlie  use  and  occupation  of 
what  was  so  held  or  enjoyed ;"  from  which  it  seem^  to 
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follow,  that  if  there  is  an  actual  holding^  and  the  power       I8S9. 

to  occupy  or  enjoy  is  given  by  the  landlord  to  the       

tenant,  so  far  as  depends  on  the  landlord,  the  action  ^^^ 
is  maintainable.  Here,  nothing  was  done  by  the  land-  Gobton. 
lord  to  take  away  the  continuance  of  the  occupation  or 
enjoyment  by  the  tenant :  for  it  would,  as  it  appears  to 
us,  be  unreasonable  to  hold  that  the  landlord's  act  in 
replacing  the  floor,  and  repairing  the  walls  of  the 
Defendants'  rooms,  amounted  to  an  eviction:  and 
though  in  the  case  above  cited,  where  it  was  held  that 
the  action  for  use  and  occupation  would  lie,  some  stress 
was  placed  by  the  Court  upon  the  fact,  that  the  land 
was  still  in  existence  and  there  was  no  offer  on  the 
part  of  the  Defendant  to  give  it  up;  so  it  might  be 
argued  in  the  present  case ;  the  space  enclosed  by  the 
four  walls,  still  continued  as  marked  out  by  them.  If 
the  landlord  rebuilds,  and  the  tenant  chooses  to  re-enter 
and  to  continue  his  occupation  of  the  new  building, 
there  seems  nothing  to  prevent  him,  as  no  notice  to 
quit  had  been  given  on  either  side ;  and  if  so,  the  obli- 
gation of  each  of  the  parties  must  be  reciprocal,  and  the 
tenant  must  make  satisfaction  for  the  rent.  The  cases 
referred  to  in  the  argument,  in  which  the  tenant  has 
been  allowed  to  withdraw  himself  from  the  tenancy,  and 
to  refuse  payment  of  rent,  will  be  found  to  be  cases 
where  there  has  been  either  error  or  fraudulent  misde- 
scription of  the  premises  which  were  the  subject  of  the 
letting,  or  where  the  premises  have  been  found  to  be 
uninhabitable  by  the  wrongful  act  or  default  of  the  land- 
lord himself;  neither  of  which  circumstances  occur  in 
this  case. 

Upon  the  whole,  we  think  the  Plaintiff  is  intitled  to 
judgment  for  109/.  105. 

Judgment  for  Plaintiff. 


VOL.  V.  L  L 
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May  8.  Jackson  V.  N1CH0I4.  and  Another. 

3f.  purchased  THHIS  Was  an  action  of  trover,  for  the  recovery  of  the 
lead  of  Plain-         ^^1^^  ^f  234  cwt.  18  lbs.  of  lead.     The  Defendants' 

castle  without  P'^^  denied  the  Plaintiflfs  property  in  the  lead,  and 

specifying        thereupon  issue  was  joined. 

any  place  ^^  ^^^  ^^.j^j  ^^^^^^  j..^^  q  j   ^  ^grdict  Was  found 

of  delivery :  '  . 

after  a  time  for  the  Plaintiff  for  304/.  9s.  2(/.,  subject  to  the  opinion 

M.  desired  Qf  ^j^g  Court  upon  the  following  case:  — 
beVrVarded        ^»  ^^^   ^^th  of  October^   1886,  Joseph  CrawhaU,  a 

to  hira  in  merchant  at  Newcastle-upon-Tyne^  as  agent  of  MaUhj 

PUktiff  ^^v^e  ^"^*  ^^'^  ^^^"  carrying  on  the  business  of  lead  mer- 
Jlf.'sagent.at  chants  and  patent  shot  manufacturers  in  Londun^  cm- 
Newcastle  traded  with  the  Plaintiff  for  the  purchase  of  from  35  to 
Plaintiff's  ^^  ^^"^  ^^  ^^^  l^eA^  at  the  price  of  22/,  IO5.  per  fodder 
servant  for  of  21  cwt,  payable  by  a  bill  at  six  months  from  time  of 

itodeUvery:     delivery, 
the  agent  •' 

indorsed  the  For  some  years  previous  to  the  purchase,  Crawhau 

order  to  a  hg^  a^ted  as  agent  for  Maltby  and  Co.  in  the  purchase 

received  the  ^^^  shipping  of  lead  on  their  account,  and  had  shipped 

lead  and  put  for  them  largely  to  Russia^  France^  and  Holland^  as  well 

It  on  ar  a  ^  ^^  London,  His  general  course  of  dealinir  as  to 
vessel  for  ^      ^  o  o 

London;  the  shipping  the  lead  was,  after  he  had  so  purchased  the 

vessel  arrived   l^g^dy  to  hold  it  in  his  possession  until  he  received  direc- 

the  21st  of      ^^^^  ^^^  Maltby  and  Co.  to  ship  it 

June,  and  De-       On  the    12th  of    October  1836,   Crawhatt    advised 

fendants,  as     jj^altby  and  Co.  of  the  present  purchase,  and  stated  that 

wnariingers,  *^^  r 

undertook  the  the  delivery  would  be  in  a  month  or  two. 

delivery  of 

the  lead :  M.  failed  on  that  day :  on  the  23d  and  24th  M.  deoianded  the 
lead  of  the  captain  of  the  vessel,  who  refused  to  deliver  it,  though  the  frdght 
was  tendered,  alleging  that  Defendants  had  stopped  it  on  account  of  the  failure 
of  M.  On  the  28th  a  letter  arrived  from  Plaintiff  ordering  the  lead  to  be  stopped 
in  tranHta  :  it  was  then  on  board  a  lighter  belonging  to  Defendants :  Held,  diat 
the  tranHlue  was  not  at  an  end,  and  that  Plaintiff  was  in  time  to  atop  the  lead. 


i^ford..   ff/f 
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On  the  4th  of  November  18S6,  MaUby  and  Co. 
addressed  CrawAall  at  Newcastte-upon-^Tyne^  in  a  letter 
as  follows:  —  "  We  shall  be  glad  if  you  will  inform  us 
when  the  old  lead  purchased  some  time  since  will  be 
forwarded,  for  the  price  declining  as  it  has  4one,  may 
render  further  delay  in  the  delivery  detrimental  to  us/* 

CrawAall  had  no  direction  about  sendbg  the  lead  to 
Lotidon  except  the  above ;  neither  had  he  any  instruc- 
tioDS  to  send  it  any  where  when  he  bought  it. 

The  lead  remained  in  the  possession  of  the  Plaintiff 
at  some  copperas  works,  about  two  miles  distant  from 
NevDcastUy  without  any  orders  or  directions  from  Maltby 
and  Co.  or  Crawkallj  from  the  time  of  the  purchase 
until  the  5th  of  January  1837,  when,  at  the  request  of 
CranAallf  the  Plaintiff  addressed  the  following  order  to 
John  Johnson^  one  of  the  Plaintiff's  workmen  at  the 
copperas  works,  directing  him  to  deliver  the  lead  to  the 
order  of  Crawhall,  viz.  —  ^^John  Johnson^  Dentshole 
Copperas  Works :  Deliver  to  the  order  of  Mr.  Joseph 
Cr(ra)hall  the  old  lead."  And  on  the  7th  of  January 
1837,  Crawhall  by  his  clerk,  George  Backhouse^  made 
the  following  order  in  writing  for  the  delivery  of  the  lead, 
immediately  below  the  above  order: — "Deliver  the 
above  to  the  bearer  to  go  on  board  the  Esk,  and  furnish 
me  with  the  particulars  as  early  as  possible." 

The  above  orders  were  delivered  by  Backhouse  to 
Nichol  and  Co.,  of  Newcastle,  who  were  wharfingers 
there  and  owners  of  the  Eskj  a  trader  between  New^ 
^tle  and  London. 

On  the  9th  of  January  1837f  Nichol  and  Co.  gave 
the  above  delivery  orders  to  a  keelman,  to  go  for  the 
lead,  an4  take  it  on  board  the  Esk.  The  keelman  got 
the  lead  on  that  day,  and  took  it  on  board  the  Esk  ac- 
cordingly, and  was  paid  for  so  doing  by  one  of  the  firm 
of  Nichol  and  Co.,  who  charged  the  same  to  Crawhall, 
by  whom  they  were  repaid ;  and  CrawhaU  charged  the 
same  to  Maltby  and  Co. 

LL  2 
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On  the  same  9th  of  January^  the  PlaintifP  sent  to 
CrtvxhaU  the  following  invoices :  — 
*^  Messrs.  MaUby  and  Co. 

Dn  to  C.  F.  Jackson. 

Cwt.  qr.  lb. 
To  215  pieces  of  old  lead,  weighing  -  -*  294  2  21 
Deduct  tare  4lbs.  per  ton        -  -       -    10  2   9 

284  0  1$ 


Fodders. 
13  11  18  at  227. 105.  per  fodder,  of  cwt  21. 

-  ^304  9  2." 

On  the  14th  of  January  1837,  CraaAaU  sent  to 
Maltby  and  Co.,  a  bill  of  lading  of  that  and  other 
lead,  which  bill  of  lading  was  signed  Nichol  and  Ca 
for  the  Captain  of  the  Esk^  by  whom  the  lead  was 
to  be  delivered  to  the  order  of  MaUby  and  Co.,  the; 
paying  for  freight  as  customary,  with  average  accus- 
tomed. 

The  bill  of  lading  was  filled  up  by  Backhouse^  the 
clerk  of  CrawhalL 

The  Esk  arrived  at  her  moorings  off  the  Tcnoer  of 
London  with  the  lead  and  a  general  cargo  on  board,  on 
the  21st  of  January  1837.  The  lead  could  not  have 
been  unloaded  before  the  24th  of  that  month.  The 
ship  did  not  deliver  her  cargo  at  any  wharf,  but,  as  on 
former  occasions,  delivered  in  the  stream,  a  wharfinger 
undertaking  the  management  of  her  delivery:  in  that 
instance  the  Defendants,  who  were  wharfingers,  b/ 
Maltby  and  Co.'s  orders,  undertook  the  delivery. 

MaUby  and  Co.  stopped  payment  on  the  2 1  st  oi  January 
1837. 

On  the  23d  o{  January  1837  Fishwick^  the  managing 
clerk  of  Maltby  and  Co.,  on  their  behalf  made  out  an 
order  for  the  Captain  of  the  Esk  to  deliver  the  lead 
for  Maltby  and  Co.|  on  board  a  lighter,  and  on  the 
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next  day,  Fishwick  produced  the  bill  of  lading  and  the 
order,  to  the  mate  on  board  the  Esk,  the  captain  not 
then  being  on  board,  tendered  the  freight,  and  requested 
the  delivery  of  the  lead  accordingly ;  but  the  mate  said 
he  could  not  deliver  it  because  the  delivery  had  been 
stopped :  and  as  far  as  Fishwick  recollected,  the  mate 
said  it  was  stopped  by  the  Defendants. 

On  the  24th  of  January  1837  Fishwick  served  upon 
the  mate  on  board  the  Esk,  and  also  Upon  the  Defend- 
ants, a  demand  of  delivery  of  the  lead,  and  at  the  time 
of  such  service  produced  the  bill  of  lading  and  tendered 
the  freight ;  but  the  parties  refused  to  deliver  the  lead 
on  account  of  the  stoppage  of  payment  by  Maltby  and 
Co. 

On  the  24th  of  January^  Bootock^  the  foreman  to 
a  lightermiUi,  went  in  his  barge  by  the  direction  of 
Maliby  and  Co.,  alongside  the  Esky  to  receive  the  lead  ; 
saw  the  mate,  and  asked  him  if  he  had  not  on  board 
some  lead  of  Maltby  and  Co. ;  the  mate  answered  that 
he  had  lead  on  board  for  them,  but  that  he  could  not 
deliver  it,  as  it  was  stopped  by  the  Defendants. 

On  the  26th  of  January^  the  Plaintiff,  hearing  of 
the  stoppage  of  payment  of  Maltby  and  Co.,  and  not 
having  been  paid  the  price  of  the  lead,  applied  to  his 
attorney,  at  Newcasilcy  who  forwarded  a  letter  by  post  to 
his  correspondent,  Mr.  Simpson  of  London^  as  follows :  --> 
*'  My  friend,  Mr.  C  F,  Jackson,  lately  sold  to  Maltby  and 
Co.  some  old  lead,  through  the  medium  of  Mr.  «7.  Cram- 
hall  their  agent ;  part  of  this  lead  was  shipped  on  board 
the  Esk,  from  here  to  London,  and  Maltby  and  Co.  have 
failed.  Mx.Jcu^kson  wishes,  therefore,  a  notice  to  be 
given  immediately  to  the  captain  and  Mr.  Crawkallf  if 
in  London,  and  to  the  wharfinger,  that  he  as  seller  of 
the  goods  claims  to  stop  them  in  transitu  (as  we  call  it 
inlaw):  will  you,  therefore,  be  so  good  as  to. do  this, 
and  if  necessary,  to  employ  a  law-man  or  some  other 
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broker?  Whether  the  notice  will  ereDtaally  be  avail- 
able,  is  a  matter  for  future  oonsideradoiL'' 

Nichal  and  Son,  the  Defendants,  were  wharfiogen 
at  Dawgate  Wharfs  and  agents  for  the  Edc^  in  London. 
The  last-mentioned  letter  arrived  by  the  post  oa  the 
28th,  when  &mp$on  immediately  proceeded  to  look  after 
the  lead,  and  found  it  in  a  lighter  in  the  Dhuaes^  by  the 
order,  and  under  the  control  of  the  Defendants  the 
wharfingers :  he  thereupon  went  to  the  Defendants  at 
Dtnogate  Wharfs  shewed  them  the  Plaintiff's  letter,  and 
on  their  behalf  demanded  the  lead  of  the  D^ndaats, 
and  gave  them  notice  not  to  deliver  it  to  Messrs.  AfoAiy 
and  Co* 

The  Defendants  upon  that  occasion  refused  to  deli?er 
the  lead  to  Mr.  Simpson  on  behalf  of  the  HaintifT, 
unless  he  would  give  them  an  indemnity. 

The  question  for  the  opinion  of  the  Court,  was  — 
Whether  there  was  not  a  delivery  to  MaUby  and  Co. 
by  the  delivery  to  the  order  of  Cratehall  their  ageot, 
at  Dentshokf  or  on  board  the  Esk :  and  if  not,  whe- 
ther, on  the  SSrd  or  2ith  of  January  1837,  when 
the  demands  were  made  by  Fiskmici  and  Boolock 
on  behalf  of  MaUby  and  Co.,  the  transit  was  not  at 
an  end :  or,  whether  on  the  28th  of  January  1837, 
when  the  demand  of  the  lead  was  made  by  the  Plaintiff's 
agent,  it  was  in  its  transit  from  the  Plaintiff's  to  MaUly 
and  Co.  If  the  Court  should  be  of  opinion  that  there 
had  been  no  such  delivery  to  MaUby  and  Co.,  or  that  the 
transit  was  not  an  end  on  the  28th  of  January^  theo  the 
verdict  was  to  stand  for  the  Plaintiff;  but  if  otherwise, 
a  verdict  was  to  be  entered  for  the  Defendants. 


Wightmatij  for  the  Plaintiff.  The  transitus  as  between 
the  buyer  and  seller  in  this  case  would  not  be  at  an 
end  till  the  lead  should  have  been  delivered  to  the 
buyer  in  London ;  and  as  no  place  of  delivery  was 
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specified  in  the  contract,  the  seller  might  stop  the  goods 
in  every  sort  of  passage,  till  they  reached  the  hands  of 
the  buyer,    Stokes  v.  La  Riviere  (a),  Hodgson  v.  Lq^  (ft), 
Bohttingk  V.  Inglis*  (c)     The  question  is,  what  is  the 
ultimate  destination  of  the  goods,  and  in  cases  like  the 
present,  whether  the  parties  who  detain  them  are  agents 
to  receive  the  goods,  or  merely  instruments  to  forward 
them :  James  v.  Qriffin.  {d)    Here  the  agent  Cra'whaH 
never  had  possession  of  the  goods  at  Newcastle,  so  that 
there  was  no  delivery  to  him :  he  merely  handed  on  the 
sellers'  order  for  their  transmission;  and  the  Defend- 
ants, wharfingers  in  London,  were  carriers  to  convey  the 
goods  to  their  ultimate  destination,  the  buyer's  ware- 
house in  London .-  they  stand  in  the  same  situation  as 
the  Defendant  in  the  case  of  Nicholls  v.  Le  Feuwe  [e), 
where  C.  purchased  goods  of  the  Plaintiff*  in  I/mdjon, 
and  ordered  them  to  be  forwarded  to  Guernsey,  by  the 
care  of  Defendant,  C.'s  shipping  agent  at  Southamptdn : 
the  Defendant  took  the  goods  from  the  warehouse  of  a 
London  and  Southampton  waggoner,  by  whom  they  had 
been  brought  from  London,  paid  the  waggoner's  charges, 
and  shipped  the  goods  for  Guernsey  in  the  Defendant's 
name :   C,  who  was  insolvent,  wrote  at  the  request  of 
the  Plaintiff  to  re-land  the  goods  without  saying  why : 
the  Defendant's  clerk,  in  his  master's  absence,  obtained 
a  Custom-house  order  for  that  purpose,  but  before  he 
had  relanded  the  goods,  the  vendor  of  other  goods  sold 
to  C,  and  shipped  in  the  same  vessel,  although  a  stranger 
to  and  without  authority  fi'om  the  Plaintiff,  ordered  the 
Defendant's  clerk  to  stop  the  goods  sold  by  the  Plain- 
tiff to  C,  when  the  Defendant's  clerk  promised  that  the 
Defendant  should  hold  them  for  the  owner :  it  was  held 
that  the  Defendant's  having  taken  those  goods  from  the 

■ 

(a)  Cited  in  EUii  v.  Hunty  (c)  S  Ewt,  381. 

3  T.  R.  ^m.  (d)  1  Mee9.  Sf  WeU.  20. 

(6)  IT.R.  440.  (c)  2  New  Cases,  81. 
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wagoner,  and  having  paid  the  waggoner's  charges  and 
shipped  the  goods,  was  not  such  a  determination  of  the 
transUus  to  Guemsy  as  to  authorise  the  Defendant  to 
hold  the  goods  in  assertion  of  a  lien  for  a  general 
balance  due  to  him  from  C 


BampaSf  Seijt  for  the  Defendants.  First,  the  de- 
livery of  the  lead  was  complete,  and  the  'transitus  at 
an  end,  when  the  Plaindif  signed  the  order  for  his 
servant  Johnson  to  deliver  the  lead  to  CrofdudL 
According  to  Coaies  v.  Bailion(a)f  and  NichoUs  t. 
Le  FeuvfTf  the  question  is,  what  is  the  ultimate  desti- 
nation of  the  goods.  In  NichoUs  v.  Le  Feuore  the 
goods  were  purchased  in  London  for  Guemsofy  and 
therefore  it  was  held  that  the  seller  might  stop  them  at 
SoidhaTiipton :  here,  MaUly  and  Co.  purchased  the  goods 
for  no  particular  destination,  but  merely  to  keep  tbem 
out  of  the  market ;  and  with  that  view  proposed  that 
they  should  remain  for  some  time  in  the  hands  of  their 
agent,  Crawhall.  The  delivery  order  to  Crawhalli 
therefore,  was  the  same  thing  as  a  delivery  order  to 
themselves,  and  when  that  order  was  acted  oh  by  Croto- 
hally  the  iransiius  was  at  an  end.  Leeds  v.  Wright  (i)) 
Dixon  V.  Baldwin,  (c)  The  delivery  of  the  goods  by 
the  Plaintiff  to  the  keeiman,  in  pursuance  of  Crceahdh 
order,  is  a  proof  that  Crawhall  was  constructively  iu 
possession  of  the  goods.  In  Bowe  v.  Pickford  (^),  a  trader 
in  London  was  in  the  habit  of  purchasing  goods  at  Mati- 
Chester  J  and  exporting  them  to  tlie  Continent  soon  after 
their  arrival  in  London :  the  goods  so  consigned  to  him 
remained  in  the  waggon  ojffice  of  the  Defendants,  who 
were  carriers,  until  they  were  removed  by  his  agent  for 
the  purpose  of  being  shipped :  a  consignment  of  goods 


(a)  6B.S^C.  422. 
(6)  SB.  4  P.  320. 


(c)  5  East,  17^. 
{d)  8  Taunt.  23. 
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for  the  trader  was  delivered  to  the  Derendants  on  the 
9th  and  12th  of  August;  and  on  the  14th  and  ITth,  the 
goods  arrived  at  their  waggon  office;  on  the  16th  or 
17th,  the  trader  became  bankrupt;  and,  on  the  19th, 
notice  to  stop  the  delivery  to  the  bankrupt  was  given 
by  the  consignor  to  the  Defendants,  who,  on  the  21st, 
delivered  the  goods,  by  the  consignor's  order,  to  a  third 
house :  it  was  held,  that  the  assignees  of  the  bankrupt 
were  intitled  to  recover  the  goods  deposited  with  the 
Defendants  ;  and  that  the  right  of  the  consignor  to 
stop  in  transit^  ceased  on  the  arrival  of  the  goods  at 
the  waggon  office  of  the  Defendants. 

Secondly,  at  all  events  the  transitus  was  at  an  end 
when  the  goods  were  delivered  on  board  the  Esk :  for 
they  were  so  delivered  by  virtue  of  an  order  from  the 
agent  of  MaUby  and  Co. :  the  owners  of  the  Esk  would 
not  be  permitted  to  dispute  the  title  of  the  party  from 
whom  they  received  the  goods:  BoMingk  v.  Inglis ; 
Ellis  V.  Hunt  (a) :  and 

Thirdly,  the  putting  the  goods  into  the  lighter  by 
the  side  of  the  vessel,  in  London,  was  tantamount  to 
a  delivery'  to  Maltby  and  Co.  The  goods  were  then 
unshipped ;  a  demand  of  them  and  a  tender  of  the 
freight  were  made  on  behalf  of  MaUby  and  Co. ;  and 
the  tortious  refusal  by  the  mate  of  the  vessel,  could  not 
prejudice  the  MaUh/s  right.  In  Bohtlingk  v.  Inglis  {b), 
Lmm-enceS.  said,  *^  The  last  question  will  turn  upon  this 
point,  whether  the  goods  which  are  the  subject  of  this 
action  were  stopped,  (or,  what  is  tantamount  to  it, 
demanded  by  any  one  authorised  by  the  consignors  to 
receive  them  from  the  persons  in  whose  possession  they 
were)  while  in  transitu :  for  it  shall  never  be  permitted 
to  a  carrier  by  not  delivering  the  goods  to  vary  the 
property,  and  decide  to  whom  they  shall  belong." 
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Wighiman  in  reply.  A  refusal  to  deliver  cannot  be 
held  tantamount  to  delivery;  and  when  the  demand  was 
made  by  the  MaUby*s  clerk,  the  goods  had  not  reached 
their  ultimate  destination. 

TheU)  the  order  given  by  the  Plaintiff  to  OrawkaU 
was  not  a  delivery  of  the  goods  to  him,  but  merely  an 
instrument  by  which  he  was  enabled  to  assist  in  for* 
warding  them  to  MaUby  and  Co.,  whose  warehouse  was 
their  ultimate  destination.  The  case  therefore  does 
not  fall  within  the  principle  laid  down  in  Dixm 
V.  Baldooifij  but  within  that  of  Stokes  v.  La  Riviere 
BohUingk  v.  Inglis^  and  Nicholes  v.  Le  Feuvre. 

Cur.  adxk  vuU. 


TxMUAL  C.  J.  The  first  question  which  arises  u{nhi 
this  special  case  Is,  whether  the  transUns  was  at  an  end 
either  by  the  delivery  of  the  lead  from  the  premises  of 
the  Plaintiff,  to  the  order  of  CraMioU,  the  agent  of  the 
buyer,  or  by  the  putting  of  the  same  on  board  the  Esk; 
and  upon  this  question  we  are  of  opinion,  that  the 
traniitus  was  not  determined  on  either  of  those  occa- 
sions. 

The  general  rule  is,  that  the  tramitus  is  not  at  an 
end  until  the  goods  arrive  at  the  actual  or  constructive 
possession  df  the  consignee.  And  if  the  lead  had  been 
delivered  into  the  possession  of  Crawhall  as  the  agent  of 
the  buyers,  there  to  remain  until  CrawkaU  received 
orders  for  their  ulterior  destination,  such  possession  of 
CrawhaU  would  have  been  the  constructive  possession  of 
the  buyers  themselves,  and  the  right  to  stop  in  transid 
would  have  been  at  an  end.  The  case  would  then  have 
fallen  within  the  principle  laid,  down  in  Dixon  v.  Bald- 
win. But  upon  the  facts  stated  in  this  special  case,  the 
lead  in  question  never  came  into  the  actual  possession 
of  CrawhaU  the  agent;  for,  on  the  9th  o{  January  ISSJf 
it  was  delivered  from  the  premises  of  the  Plaintifi^  the 
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seller,  to  a  keelman  in  the  employ  of  the  Defendanii» 
for  the  purpose  of  being  put  on  board  the  Defendants' 
vessel,  the  Esk^  a  general  trader  between  Newcastle  and 
London^  and  by  him  was  so  taken  and  put  on   board 
accordingly.     Neither,  again,  does  CrawhaU  appear  to 
have  been  an  agent  of  the  buyer  for  the  purpose  of 
receiving  the  lead  into  his  possession,  either  as  a  place 
of  deposit,  until  he  received  directions  from  the  buyer 
for  its  ulterior  destination,  or  for  sending  it  on  to  the 
buyer  under  general  directions  for  that  purpose;  for 
whatever  may  have  been  his  course  of  dealing  on  former 
occasions,  in  this  particular  transaction,  he  acted  on  and 
was  clothed  with  no  other  authority  than  that  which  he 
derived  from  the  letter  of  the  buyer  dated  the  4th  of 
November  ISS6;  that  is,  merely  upon  a  desire  expressed 
in  that  letter,  that  the  lead  should  be  forwarded  without 
delay.    And  we  .think  the  order  given  by  the  Plaintiff 
to  deliver  the  lead  to  the  order  of  Crauohall^  and  the  sub- 
sequent order  by  CrawhaU  *'  to  deliver  it  to  the  bearer  " 
(who  was  the  keelman)  *<  to  go  on  board  the  £5^,"  did 
not  amount  to  any  taking  possession  by  CrawhaU^  but 
merely  formed  a  link  in  the  chain  of  the  machinery  by 
which  the  lead  was  put  in  motion,  and  in  a  course  of 
transmission  from  the  sellers'  premises  in  Newcastle^  to 
the  buyers  in   London;  the  legal  consequence  being 
precisely  the  same,  as  if  thb  order  to  forward  the  lead 
bad  come  direct  from  the  buyer  to  the  seller,  instead  of 
circaitously  through  CrawhaWs  hands ;  and  further,  that 
the  putting  of  the  lead  on  board  the  Esk  was  only  a 
continuance  of  such  transitm. 

The  second  question  is,  whether  the  transitus  was  at 
an  end  at  the  time  the  stoppage  took  place  in  the  river, 
that  is,  on  the  28th  of  January.  As  to  which  the  facts 
are,  that  after  the  Esk  had  arrived  with  the  lead  on 
board  at  her  moorings  in  the  river  Thames^  the  lead  was 
put  on  board  a  lighter  for  the  purpose  of  being  carried 
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to  the  Defendants'  wharf.  On  the  28th  of  Januvy^ 
the  demand  was  made  on  behalf  of  the  PUtntiff,  the 
lead  being  at  that  time  on  board  the  lighter,  and  the 
Defendants'  servants  refused  to  deliver  it 

It  is  left  in  some  degree  of  uncertainty  upon  the 
statement  of  the  case,  whether  the  Defendants'  refusal 
to  deliver  the  lead  proceeded  from  any  adverse  daim 
which  they  had  against  Messrs.  Maltby  andG).,  the 
buyers,  or  whether  it  was  simply  a  refusal  to  deliver  as 
holding  the  lead  for  Jlfa//^and  Co.;  but  we  think  in 
either  case  the  Plaintifis'  right  of  stoppage  still  existed. 
For  as  the  right  of  the  vendor  to  stop  in  transitu  is  not 
defeated  by  any  claim  of  the  carrier  for  his  lien  for  a 
general  balance,  or  even  by  a  foreign  attachment  laid 
upon  the  goods  by  a  creditor,  Oppenheim  v.  Bussell  (a\ 
it  follows  that  if  any  claim  of  lien  for  a  debt  due  to  the 
Defendants  existed,  of  which  there  is  no  statement  in 
the  case,  it  could  not  operate  to  defeat  the  PlaintiflTs 
right,  and  if  the  goods  were  in  the  lighter  not  being 
subject  to  any  such  claim,  they  were  still  in  a  course  of 
transitus  in  order  to  be  delivered,  and  were  not  actually 
delivered  to  the  buyer,  notwithstanding  the  Defendants 
undertook  the  delivery  by  the  order  of  Maltby  and  Ca 

It  was  urged  on  the  part  of  the  Defendants,  on  the 
authority  of  the  dictum  of  Lawrence  J.  in  Bohtlingk  v. 
IngliSy  that  the  tortious  act  of  a  third  person  should  not 
prejudice  the  rights  of  the  parties  :  and  consequently 
that  the  demand,  made  by  Fishtoicki  the  clerk  of  Maltly 
and  Co.,  on  the  24th,  and  the  unlawful  refusal  todelirer, 
was  tantamount  to  a  delivery.  But  it  is  to  be  recol- 
lected, in  the  first  place,  that  the  observation  of  Hr. 
Justice  Lawrence  was  made  in  the  case  of  a  demand  by 
the  consignor  for  the  purpose  of  revesting  his  property 
in  the  goods,  and  not  in  the  case  of  a  vendee.    And,  in 
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the  second  place,  that  here,  the  goods  had  not  actually 
reached  the  terminus  of  their  delivery  when  the  demand 
of  the  vendee  took  place;   and  although  it  might  be 
conceded  to  be  the  better  opinion,  that  if  the  vendee 
actually  receives  the  possession  of  his  goods  on  their 
passage  to  him,  and  before  the  voyage  has  completely 
terminated,  that  the  delivery  is  complete,  and  the  right 
of  stoppage  gone ;  yet  no  authority  has  been  cited  for 
the  position,  and  the  principle  seems  the  other  way, 
that  a  mere  demand  by  the  vendee,  without  any  de- 
livery, before  the   voyage  has  completely  terminated, 
deprives  the  consignor  of  his  right  of  stoppage. 

On  the  whole  we  think  the  transttus  was  not  at  an 
end  when  the  stoppage  took  place,  and  that  the  verdict 

must  be  entered  for  the  Plaintiif. 

Judgment  for  Plaintiff. 
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T^HE  declaration  stated  that  the  Plaintiff  caused  him-  Plaintiff; 

self  to  be  insured,  lost  or  not  lost,  at  and  from  ^"^^^^^^ 

Calcutta,  or  any  port  or  ports,  place  or  places,  all  or  g  policy  on 

any,  and  in  any  succession,  on  the  Coromandel  coast,  freight  *t  and 
♦  1  I  •      ¥>      I  fron^  the 

to  any  port  or  ports,  place  or  places,  m  Bourbon,  upon  corf,fnandel 

Any  kind  of  goods  and  merchandizes,  and  also  upon  the  coast  to 

Bourbon : 
the  ship  put  into  a  port  on  the  Coromandel  coast  for  repairs:  Plaintiff  purchased 
^  cargo,  and  had  it,  ready  to  be  sent  on  board,  about  seven  miles  from  the  port : 
the  ship  was  lost  by  an  accident  in  going  out  of  dock :  the  policy  covered  perils 
of  the  seas  and  all  other  perils,  losses,  and  misfortunes : 

Hdd^  that  Plaintiff's  interest  in  the  profit  of  conveying  the  cargo  was 
pfoperly  described  as  freight;  that  the  cargo  being  ready  when  the  ship  was 
tboQt  to  leave  the  dock,  the  risk  attached ;  and  that  the  loss  was  a  loss  within 
^  terms  of  the  policy.  /.^^^  ^,    z  / 

X,  tfi.  Q.  lir. 
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body  tacUe,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  of  and  in  the  ship  called  the 
La  France;  beginning  the  adventure  upon  the  said  goods 
and  merchandizes  from  the  loading  thereof  on  board 
the  said  ship,  at  as  aforesaid ;  upon  the  said  ship  at  as 
aforesaid ;  and  so  to  continue,  upon  the  said  ship  until 
she  should  be  arrived  at  Bourbon  aforesaid,  and  be  moored 
at  anchor  twenty-four  hours  in  good  safety;  and  upon  the 
goods  and  merchandizes  until  the  same  should  be  there 
discharged  and  safely  landed  :  it  was  to  be  lawful  for  the 
said  ship  in  that  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  port  or  places  whatsoever  with- 
out prejudice  to  that  insurance :  the  said  ship,  goods, 
and  merchandizes,  &c.,  for  so  much  as  concerned  the 
assured,  by  agreement  between  the  assured  and  assurers 
in  that  policy  were  to  be  valued  at  1000/* :  the  perils 
which  the  assured  were  contented  to  bear  were  of  the 
seas  &c.,  and  of  all  other  perils,  losses,  and  misfortunes 
that  had  or  should  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes  and  ship, 
or  any  part  thereof:  and  by  a  certain  memorandum 
made  on  the  said  writing  or  policy  of  insurance,  the 
said  insurance  was  declared  to  be  on  1000/.,  on  the 
freight  of  the  said  vessel,  valued  at  1000/.:  —  Promise 
by  the  Defendant  to  become  an  assurer  in  consideration 
of  premium;  andaverment  of  interest  in  the  Plaintiff;  that 
•the  ship  was  in  good  safety  at  a  certain  port  or  place  on 
the  Coromandel  coast,  called  Coringa ;  and  that  whilst 
the  ship  was  at  Coringa  aforesaid,  and  before  and  at  the 
time  of  the  loss  hereinafter  mentioned,  divers  goods  and 
merchandizes  amounting  to  a  full  cargo  of  the  said 
ship,  which  had  been  bought,  procured,  and  contracted 
for,  for  and  on  account  of  the  said  person  so  interested 
in  the  subject-matter  of  insurance  as  aforesaid,  were 
there,  to  wit,  at  Coringa  aforesaid,  for  the  purpose  of 
being  shipped  and  loaded,  and  which^  if  it  had  not 
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been  for  the  loss  hereinafter  mentioned)  would  have 
been  shipped  and  loaded  in  and  on  board  the  said  ship, 
to  be  conveyed  therein  on  the  said  voyage  in  the  said 
policy  of  insurance  mentioned,  to  wit,  from  the  Coro* 
mandel  coast  aforesaid  to  Bourbon  aforesaid :  that  after- 
wards, and  whilst  the  ship  was  at  Coringa  aforesaid, 
and  during  the  continuance  of  the  said  risk  in  the  said 
policy  mentioned,  to  wit,  on  &c.,  the  said   ship 'was 

• 

broken,  damaged,  and  destroyed,  and  rendered  wholly 
incapable  of  pursuing  the  said  voyage  by  certain  perils 
which  the  said  assurers  by  the  said  policy  did  take 
upon  themselves  as  aforesaid,  to  wit,  by  the  accidental 
breaking  and  giving  way  of  the  tackle  and  supports 
whereby  the  said  ship  was  supported,  in  being  moved 
from  a  certain  dock ;  in  consequence  of  which  breaking 
and  giving  way  the  said  ship  struck  violently  against 
the  sand,  and  was  bilged,  broken,  destroyed,  damaged, 
and  rendered  incapable  of  pursuing  the  said  voyage  as 
aforesaid ;  and  the  said  ship,  and  the  freight,  and  all 
benefit,  profit,  and  advantage  which   the   said  person 
interested  as  aforesaid  would  otherwise  have  derived 
and  acquired  from  the  employment  of  the  said  ship  in 
the  carrying  and  conveying  the  said  goods  and  mer- 
chandize oa  the  said  voyage  in  the  said  policy  men- 
tioned, and  the  means  of  carrying  and  conveying  the 
said  goods  and  merchandize,  were,  by  the  means  afore- 
said, wholly  lost  to  the  said  person  so  interested  as 
aforesaid ;  whereof  the  Defendant  afterwards,  to  wit,  on 
&c,  bad  notice;  by  reason  whereof  the  Defendant  be- 
came and  was  liable  to  pay,  and  ought  to  have  paid 
the  sum  of  200^  so  by  him  insured  as  aforesaid. 

Second  count  for  money  had  and  received  &c.  Breach, 
nonpayment. 

Pleas ;  1st,  That  the  said  goods  and  merchandises  in 
tl)e  declaration  in  that  behalf  mentioned,  had  not,  before 
and  at  the  tim^  of  the  loss  in  the  first  count  menttoned. 
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been  bought,  procured,  and  contracted  for,  for  and  on 
account  of  the  said  person  in  the  declaration  in  that 
behalf  mentioned,  to  be  carried  and  conveyed  in  the 
said  ship.  2d,  That  at  the  time  of  the  loss  in  the  de- 
claration mentioned,  the  risk  in  the  said  writing  or 
policy  of  insurance  mentioned,  had  not  commenced,  and 
the  said  writing  or  policy  of  insurance  had  not  attached 
in  manner  and  form,  as  in  and  by  the  declaration  was 
alleged.  3d,  That  the  said  ship  was  not,  at  the  time 
of  the  commencement  of  the  risk  insured  against  by  the 
said  policy  in  the  declaration  mentioned,  seaworthy. 
4th,  That  the  ship  was  not  broken,  damaged,  and 
destroyed,  and  rendered  incapable  of  pursuing  the  said 
voyage  by  any  perils  which  the  said  assurers  by  the 
said  policy  did  take  upon  themselves,  in  manner  and 
form  as  in  and  by  the  said  declaration  was  alleged. 
5th,  That  the  said  ship  was  not  at  any  time  after  the 
making  of  the  said  policy  and  before  the  said  loss  in 
the  said  first  count  mentioned,  in  good  safety  at  any 
port  or  place  on  the  Coromandel  coast  in  die  said  policy 
mentioned,  in  manner  and  form  as  in  and  by  the  declar- 
ation was  alleged.  6th,  As  to  the  money  alleged  to 
have  been  received,  —  that  the  Defendant  brought 
2/.  105.  into  Court,  beyond  which  the  Plaintiff  had  not 
sustained  damage.  7tb,  To  the  residue  of  the  said 
declaration,  —  that  the  Defendant  did  not  promise  in 
manner  and  form  &c. 

A  verdict  was  found  for  the  Plaintiff,  damages  SO0/.» 
subject  to  the  opinion  of  tlie  Court  upon  the  following 
case :  —  and  it  was  agreed,  that  upon  matters  of  fact  in 
the  case,  the  Court  should  be  at  liberty  to  draw  the 
same  conclusion  as  in  their  judgment  ought  to  be  drawn 
by  a  jury. 

The  ship  La  France^  mentioned  in  the  policy,  sailed, 
from  Havre  in  the  early  part  of  December  1830,  upon 
a  voyage  to  and  in  the  Indian  Ocean,  ui]ider  the  direc- 
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tion  of  M,  Samozse^  as  supercargo  and  general  agent 
of  the  owner.     Previous  to  her  sailings  she  was  care- 
fully surveyed  by  competent  persons,  and  reported 
to  be  perfectly  staunch  and  seaworthy.      She  soon 
met  with  very  rough  weather,  in  consequence  of  which 
she  sprung  a  leak.     About  the  end  of  Matrh  1831, 
she  arived  at  Bourbon^  where  she  was  surveyed  by 
■  a  commission  out  of  the  admiralty  court  of  Si.  Denis, 
in  that  island.    It  appeared  that  the  leak  had  been 
caused  by  a  bolt  becoming  loose  between  the  ribs  on 
the  starboard  side  on  the  lower  floors:    under   the 
authority  of  the  admiralty  court  she  underwent  a  tem- 
porary repair,  the  completion  of  the  repairs  being  post- 
poned until  the  arrival  of  the  ship  in  India,  in  conse- 
quence of  there  being  no  convenience  at  Bourbon  for 
getting  at  the  bottom  of  the  ship,  and  it  being  impos- 
sible to  do  the  repairs  necessary  to  stop  the  leak  whilst 
she  lay  in  the  roadstead ;  the  Court  therefore  declared, 
that  it  was  necessary  to  take  the  vessel  to  India,  in 
order  that  she  might  there  be  hove  down,  and   the 
leak  be  repaired   on  the  outside;    and  they  author- 
ised the  captdn  to  proceed  to  India  for  that  purpose. 
About  the  18th  or  20th  of  April  1831,  she  left  Bour- 
ion;  and  it  was   sworn  by  the  supercargo,  who  was 
on  board,  that  the  leak  was  much  diminished  by  the 
temporary  repair  at  Bourbon.     On  passing  near  Ceylon, 
she  struck  violently  two  or  three  times  upon  a  bank  off 
Point  Pidre  on  the  24th  of  May  1831 :  she  arrived  at 
^^^  a  small  English  port  and  station  on  the  coast  of 
Coromandel  in  India,  on   the  6th  of  June  1831 ;  and 
having  been  unballasted,  was  surveyed  under  the  au- 
thority of  the  local  tribunals  agreeably  to  the  French 
law ;  the  surveyors  reported,  as  the  fact  was,  that  the 
leak,  which  the  captain  had  been  authorised  by  the 
marine  court  of  ^.  Denis  to  come  to  one  of  the  ports 
in  India  to  repair,  still  existed,  and  that  it  proceeded 
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from  the  lower  floors,  although  the  vessel  was  entirely 
unballasted ;  in  consequence  whereof  they  authorised 
the  captain  to  take  his  ship  up  the  river,  and  thence 
into  a  dock,  as  is  customary  in  that  country,  in  order 
to  repair  the  damages  the  ship  might  have  sustained, 
which  could  not  be  ascertained  until  the  ship  was  put 
into  a  dry  dock*  She  was  accordingly  taken  up  the 
river;  and  it  was  necessary  to  lodge  her  m  a  dod' 
where  her  bottom  could  be  worked  upon.  The  usual 
and  proper  mode  of  taking  a  vessel  into  dock  for 
repair  and  out  again  at  Coringa,  and  which  was  pni^ 
sued  on  the  present  occasion  is  as  follows : «—  it  is 
necessary  to  make  an  excavation  in  the  dock,  as  in 
consequence  of  its  being  seldom  used,  the  sea  is  al* 
lowed  to  flow  into  it,  whereby  a  deposit  of  soft  mad  is 
formed:  when  the  excavation  has  been  made,  and  the 
hard  bed  of  sand  at  the  bottom  of  the  dock  arrived  at, 
the  ship  is  hauled  head  foremost  into  the  open  space 
thus  afibrded:  two  lines  of  bamboo  stakes  are  then 
driven  into  the  mud  across  the  entrance  of  the  dock,  the 
space  between  the  two  rows  of  stakes  being  filled  op 
with  earth  thrown  out  of  the  dock,  which  is  thus  closed 
from  the  sea,  although  a  quantity  of  water  still  remains 
at  the  bottom ;  the  natives  again  throw  in  the  soft  mud 
and  soil,  which  has  the  efiect  of  raising  the  ship;  and 
then  the  water  which  has  remained  when  the  dock  is 
closed,  is  baled  out  of  the  dock  into  the  sea ;  piles  are 
then  driven  into  the  mud  on  each  side  of  the  vessel,  and 
being  driven  down  to  the  hard  bottom  of  the  sand, 
they  form  a  good  support  for  the  vessel.  The*  mnd  is 
then  cleared  sufficiently  to  admit  of  the  vessel  being 
inspected  and  repaired.  When  the  vessel  has  been 
repau'ed,  she  is  brought  again  into  the  water  in  the  fol- 
lowing manner :  ^^  four  thick  columns  of  earth  are 
formed  under  the  vessel ;  they  are  each  bound  round 
with  a  coil  of  cable  made  of  cocoa  nut  fibre>  and  then 
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the  piles  being  remoyed  the  vessel  rests  on  these  co* 
lamns  so  bound :  the  water  is  then  again  let  into  the 
dock  by  re-opening  the  entrance;  the  cables  are  un- 
coiled by  degrees ;  the  vessel  is  gradually  let  into  the 
water,  and  she  is  then  floated  out. 

What  was  necessary  to  be  done  to  raise  and  place  the 
La  France  in  the  dry  dock  in  a  state  for  repair  in  the 
manner  before  described  was  all  completed  about  the 
drd  or  4th  oi  August^  and  the  vessel  was  then  lying  in 
the  dry  dock  open  to  inspection  of  her  bottom.  Imme- 
diately afterwards  the  repairs  were  commenced. 

About  two  days  after  she  had  entered  the  river,  viz., 
on  the  S2nd  of  Jime^  Samoisse  had  commenced  the 
purchase  of  the  ship's  return  cargo  for  Bourbon ;  and 
before  the  completion  of  the  repairs,  he  had  purchased 
the  whole.  It  consisted  of  rice,  buffalo  horns,  and 
hides;  and  it  was  safely  deposited  in  certain  warehouses 
At  Jaggemackfoeran,  which  is  distant  seven  miles  from 
Omng(L  The  purchases  were  made  on  account  of  the 
person  mentioned  in  the  declaration  as  interested,  who 
was  the  owner  of  the  ship. 

It  was  sworn  by  the  supercargo,  who  was  at  Cotnnga 
^  the  time,  that  on  the  14th  of  August j  the  ship  was 
qoite  ready  for  sea,  and  might  have  been  got  afloat  in  a 
couple  of  hours :  and  it  was  reported  by  the  surveyors 
who  had  inade  a  survey  on  the  14th  of  August j  that 
those  repairs  had  been  properly  executed,  and  that  the 
ship  was  in  a  fit  condition  to  go  to  sea.  But  in  a  petition 
presented  by  Oesar  Dejolify  the  master  of  the  ship,  on 
the  17th  o{  August  1831 ,  to  the  President  of  the  tribunal 
of  commerce,  he  stated  that  on  the  14th  of  August^ 
the  repairs,  on  account  of  which  the  ship  had  entered 
the  river  of  Coringa  and  gone  into  dock,  being  on  the 
point  of  conclusion,  the  workmen  charged  with  putting 
^«  ship  in  order  to  get  out  of  dock  made  their  prepar- 
*^^    On  the  last  mentioned  day,  preparations  were 
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actually  made  for  putting  the  vessel  in  readiness  to  go 
out  of  the  dock)  and  four  cables  were  placed  and  raised 
in  a  spiral  form,  the  interior  of  which  was  full  of  a 
clayish  mould,  viz.,  two  forward  a  little  abaft  the  fere 
channels,  and  two  astern,  on  the  starboard  and  larboard 
sides,  and  about  ten  feet  afore  the  mizen  mast:  the  work- 
men then  began  to  remove  the  sand  which  was  under  the 
vessel,  and  which  consolidated  the  shores  upon  which  the 
ship  was  'resting  still*  As  the  work  was  going  on  pro- 
gressively it  was  perceived  that  the  starboard  fore  cable 
more  especially  was  straining  the  vessel ;  and  immedi- 
ately  the  captain  communicated  it  to  the  harbour  master, 
who  assured  him  it  was  of  no  moment.  At  last,  while 
the  work  was  going  on,  at  two  o'clock  in  the  afternoon 
of  the  15th  oi  August,  the  evil  increasing  in  the  cqptaio's 
judgment,  he  went  on  board  the  ship  accompanied  by  bis 
mate  and  the  ship's  carpenter,  to  ^ee  whether  any  thing 
had  given  way.  He  then  found  that  two  ribs  at  the 
fastening  of  the  starboard  forecable  had  broken  already. 
He  immediately  wrote  to  the  captain  of  the  port  of 
Coringa  intrusted  with  the  repairs  of  the  vessel,  to  come 
to  the  spot  without  loss  of  time,  in  order  to  remedy  the 
damage  if  it  were  possible.  He  consulted  with  the 
harbour  master,  and  it  was  decided  by  them,  that  as  the 
vessel  could  not  remain  in  the  position  in  which  she  was, 
it  was  indispensable  to  lower  her  entirely,  by  removing 
the  shores  from  under  the  keel.  The  next  day,  the  16th 
of  August,  this  was  done ;  but  during  that  operation,  the 
two  stern  cables  and  the  larboard  forecable  were  forcing 
in  the  ribs  and  thick  stuff,  although  they  had  been 
pillared  the  evening  previous  against  the  barlings  of  the 
hold  and  between  decks.  The  stauncheons  of  the 
kelsons  having  all  fallen  from  the  force  of  the  lower 
roasts  upon  the  keel,  the  garboard  streak  gave  way 
nearly  from  end  to  end ;  and  when  at  last  the  ship  was 
no  longer  upon  the  shores,  she  sank  into  a  muddy  sand, 
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when  it  was  found  impossible  to  repair  her  without 
raising  the  ship  again  by  the  process  used  in  the 
country. 

At  the  time  of  her  sustaining  the  injury,  the  depth  of 
water  in  the  dock  was  about  four  feet. 

A  survey  was  made  of  the  fresh  injuries  she  had  sus- 
tained; on  the  SOth  o{  August  it  appeared  that  the  cost 
of  the  repairs  amounted  to  considerably  more  than  the 
worth  of  the  vessel ;  that  no  money  upon  bottomry  or 
otherwise  could  be  borrowed  for  the  purpose  of  exe- 
cuting those  repairs ;  and  that  eight  months  time  would 
be  required  to  procure  the  necessary  materials  for  the 
repair  from  other  places. 

On  the  S  1st  of  August  the  President  of  the  Tribunal 
of  the  first  instance  at  Janaon,  a  French  factory^  situate 
about  three  miles  from  CoringOj  directed  an  abandon- 
ment of  the  vessel ;  and  that  such  abandonment  was 
necessary.     She  was  then  broken  up  and  sold. 

The  cargo  which  had  been  purchased  for  the  Zm 
France  was  shipped  on  board  an  English  vessel,  and  by 
her  conveyed  to  Bourbon;  and  above  6000  rupees  was 
paid  to  the  captain  of  that  ship  for  the  freight  thereof. 

The  questions  for  the  opinion  of  the  Court  upon  the 
preceding  facts  were  those  raised  by  the  several  issues, 
and  the  judgment  upon  each  issue  was  to  be  entered 
according  to  that  opinion.  —  If  the  judgment  should  be 
for  the  Plaintiff,  the  amount  was  to  be  the  same  for 
which  the  verdict  had  been  entered. 


527 
18S9. 


Devavx 
J' Anson. 


mide  Serjt.  for  the  Plaintiff.  The  Plaintiff,  though 
owner  of  the  ship  as  well  as  of  the  cargo  to  be  conveyed 
in  it,  had  an  insurable  interest  in  the  profit  which  the 
conveyance  of  the  cargo  would  bring  him;  and  that 
profit  is  properly  described  in  the  policy  under  the  term 
freight,  which  means  the  price  of  the  carriage  of  the 
^rgO|  whether  the  owner  of  the  ship  or  any  other 
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person  be  the  owner  of  the  cargo.  If  the  owner  of  tbe 
ship  carries  a  cargo  belonging  to  another  persooi  be 
receives  his  profit  in  the  price  paid  by  that  person  fix 
the  carriage ;  if  he  carries  his  own  cargo,  he  adds  the 
price  of  the  carriage  to  the  price  of  the  goods,  ind 
reoeiyes  the  profit  from  the  purchaser;  but  in  either 
case  the  profit  so  obtained  is  properly  insurabb  as 
freight.  This  was  expressly  decided  in  FUid  t. 
Flemyfig  (a),  where  it  was  held  that  a  ship-owner  hsfin; 
efiected  a  policy  on  freight,  might,  in  the  event  of  loss, 

recover  from-  the  underwriter  the  value  of  the  benefit 

* 

he,  the  ship-owner,  would  have  derived  (if  there  had 
been  no  loss)  by  carrying  his  own  goods  on  the  voyage 
insured. 

Secondly;  The  Plaintiff  had  a  vested  interest  in  die  sub- 
ject insured,  and  the  policy  attached,  thou^  the  goods 
were  never  on  board.  The  result  of  the  cases  is,  that  the 
assured  is  entitled  to  recover  if,  having  a  cargo  on  board, 
or  a  contract  for  the  slupment  of  goods,  he  is  deprived  of 
the  profit  of  fireight  by  any  of  the  perils  insured  against: 
and  a  purchase  of  goods  by  the  owner  of  the  ship,  is 
equivalent  to  a  contract  with  another  for  the  shipment  of 
a  cargo ;  Flint  v.  Ftemyngf  Montgomery  v.  E^inton  (i), 
Thompson  v.  Taylor  (c),  HomcasHe  v.  Suart  (i2),  Tm- 
cott  v.  Christie  (e),  Warre  v.  Mitter.  (g)  In  Toi^e  f . 
Watts  (A),  where  the  assured  failed  to  recover,  the  facts 
are  imperfectly  stated;  and  it  does  not  appear  there 
was  any  contract  to  put  a  cargo  on  board :  in  Forbei  v. 
JspinaU  (i)  and  Forbes  v.  Cowie  (^),  where  the  policy  was 
held  not  to  attach,  the  homeward  cargo,  the  freight  of 
which  was  the  subject  of  insurance,  was  to  be  obtained 
by  barter  of  the  outward  cargo,  and  at  the  time  of  the 


(a)  1  J?.  4*  Adol.  45. 
(6)  3  T.  R.  362.    , 
(o)  6T.il  478, 

(d)  7  East,  400. 

(e)  ^B.^B.  320. 


(g)  4>B.SsC.  53S, 
(h)  2  Sir.  1251. 
(i)  13  East,  323. 
(k)  1  Campb,  520. 
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loss  the  whole  of  the  outward  corgo  had  not  been  disposed       1839^ 

oF;  it  firaa  impossible,  therefore,  at  that  time,  that  the 

homeward  cargo  could  be  put  on  board.    But  in  Camden 

V.  CcfOEiey  (a)  and  JViUiamson  v.  Jnnes  {b)  the  beguining     j'Aicson, 

to  delirer  the  outward  cargo  was  held  to  be  an  inception 

of  the  risk. 

Thirdly ;  As  to  the  seawordiiness ;  —  (this  ol^ection 
was  abandoned  by  the  counsel  for  the  Defendant  in  the 
course  of  the  argument)     Then, 

Fourthly ;  This  was  a  loss  by  one  of  the  perils  in-* 
sured  against :  the  policy  is  not  confined  to  perils  of 
the  sea,  but  extends  to  **  all  other  perils,  losses,  and 
misfortunes,''  which  have  been  held  to  include  a  sink- 
ing occasioned  by  being  fired,  into  under  a  mistake ; 
CtiUen  T.  Btdler  (c) ;  here,  however,  the  ship  was  docked 
in  the  rc^^ar  prosecution  of  her  voyage,  and  the  ac- 
cident which   befel    her  on  going  out  of  dock  has 
be^  repeatedly  held  to  be  a  peril  of  the  sea :  as  in 
Fktckcr  v.  Jnglis{d)f  where  the  yessel  was  ordered 
into  a  dry  harbour,  the  bed  of  which  was  hard  and 
uneTen,  and,  on  the,  tide  having  left  her,  she  received 
damage  by  taking  the  ground.     So  in  Bishop  v.  Pent- 
land  (e),  where  the  ship  was  compelled,  in  the  course 
of  her  voyage,  to  put  into  a  tide  harbour,  and  was  there 
moored  alongside  a  quay,  the  usual  place  for  ships  of 
her  harden;  it  became  necessary,  in  addition  to  the 
^ual  moorings,  to  fasten  her  by  tackle  to  posts  on 
the  shore,  to  prevent  her  felling  over  upon  the  tide 
leaving  her ;  the  rope  with  which  she  was  so  fastened, 
not  being  of  sufficient  strength,  broke  when  the  tide 
left  the  vessel,  and  she  fell  over  upon  her  side,  and  was 
thereby  stove  in  and  greatly  injured;  —  it  was  held, 
^  that  was  a  stranding  within  the  meaning  of  that 
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word  in  the  policy,  and  that  the  underwriters  were  liable 
for  a  partial  loss,  although  the  stranding  might  have 
been  occasioned  remotely  by  the  negligence  of  the  crev 
in  not  providing  a  rope  of  sufficient  strength  to  fii^ea 
the  vessel  to  the  shore.  See  also  Phillips  v.  Berber  (a), 
Carruthers  v.  &fdebotham  (b)^  Hodgson  v.  Makcim  (c), 
Busk  V.  Royal  Exchange  Assurance  Company  {d)^  Walker 
V.  Maitland.  (e)  In  Thmpson  v.  Whitmore  (g),  where 
the  vessel  having  been  unskilfully  left  aground  on  a  hard 
beach,  the  underwriters  were  held  not  liable. 


Sir  W.  W.  Fdlett^  for  the  Defendant. 

First,  the  Plaintiff  never  had  an  interest  in  respect  of 
which  he  could  sue  an  underwriter  of  this  pdicy  on 
freight;  and 

Secondly,  there  has  been  no  loss  by  any  of  the  perils 
insured  against 

First,  it  is  not  a  possible  profit,  but  freight,  which  is 
the  subject  of  this  insurance,  and  the  Plaintiff  cannot 
recover  unless  he  shows  that  he  had  an  inchoate  right 
to  freight  which  was  defeated  by  xh^  loss  of  the  vessel. 

According  to  the  older  authorities,  no  policy  on 
freight  attached,  unless  the  goods  were  on  board,  in 
respect  of  which  freight  was  to  be.  earned :  subsequent 
cases  have  decided,  that  if  the  ship-owner  have  entered 
into  a  contract  to  receive  goods  on  board,  he  has  an 
insurable  interest  in  the  freight :  but  in  order  to  claim 
such  an  interest,  he  must  be  in  a  condition  to  sue  the 
parties  who  fail  to  perform  their  contract,  and  be  can- 
not do  that  unless  his  ship  be  in  a  condition  to  receive 
the  cargo.  It  has  been  held,  too,  in  Flint  v.  Flenyng^ 
that  he  may  insure,  as  freight,  the  profit  be  would 
derive  from  carrying  his  own  goods ;  but  in  diat  case^ 


(a)  5B.6^Ald.\6\. 

(b)  4  Jf  .  ^  5.  79. 

(c)  2N,R.  336. 


((f)  ZB.S^AltL  13. 

(0  SB.  Si  Aid.  nu 

Is)  8  Taunt.  ftZJ. 
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the  principle  on  which  the  policy  attaches,  is  the  same        ]  839. 
as  in  the  other,  namely,  the  ship  must  be  in  a  condition 
to  receive  the  goods,  and  the  ship-owner  be  in  a  con- 
dition to  enforce  the  putting  them  on  board.  J' Anson. 

In  the  present  instance,  the  ship  was  not  in  a  con- 
dition to  receive  the  goods  when  the  loss  occurred ;  a 
ship  cannot  safely  be  loaded  while  she  is  careened,  or 
in  a  dry  dock;  and  as  the  goods  were  seven  miles  oil^ 
the  Plaintiff  was  not  in  a  condition  to  put  them  on 
board.     Tange  v.  WaliSi  and  Forbes  v«  Aspinall^  there- 
fore are  in  point  for  the  defendant.     In  Tonge  v.  Watts 
the  assured  failed  to  recover,  because  the  ship  which 
was  lost  in  the  process  of  careening,  could  not  receive 
the  goods  on  board:   in  Forbes  v.  AspinaUj  freight 
valued  at  6,5002.  was  insured  on  a  ship  from  any  port 
or  ports  in  Hajfti  to  Liverpool;  and  the  ship  which  had 
sidled  from  Liverpool  to  Hayii  on  a  voyage  of  barter, 
after  exchanging  a  part  of  her  outward  cargo  for  55^ 
bales  of  cotton  at  one  port  of  Hayti,  proceeded  with  the 
same  to  another  port,  for  the  purpose  of  making  a 
similar  barter  of  the  rest  of  the  outward  cargo,  but  - 
was  lost  by  a  peril  of  the  sea  before  the  barter  was 
effected;  it  was  held  that  the  assured  was  only  intitled 
to  recover  for  the  freight  of  the  55  bales  of  the  return 
cai^  on  board,  though  there  was  a  moral  certamty  at 
the  time,  that  the  remaining  part  of  her  outward  cargo, 
except  for  the  loss,  would  have  been  exchanged  for  a  full 
return  cargo :  and  Lord  EUenborough  said,  ^^  To  recover, 
in  any  case  upon  a  policy  on  freight,  it  is  incumbent  on 
the  assured  to  prove,  that  unless  some  of  the  perils 
insured  against  had  intervened  to  prevent  it,   some 
freight  would  have  been  earned ;  and  where  the  policy 
is  open,  the  actual  amount  of  the  freight^  which  would 
have  been  so. earned,  limits  the  extent  of  the  under- 
writer's liability.     In  every  action  upon  such  a  policy, 
evidence  is  given,  either  that  goods  were  put  on  board, 
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from  the  carriage  of  which  freight  would  result,  or  tint 
there  was  some  contract  under  which  the  ship  owner, 
if  the  voyage  were  not  stopped  by  the  perils  insured 
against,  would  have  been  intitled  to  demand  finnght." 
In  Montgomery  v,  Egginton^  part  of  the  cargo  was  m 
board;  the  ship  was  in  a  condition  to  receive  the 
whole ;  the  policy  was  a  valued  policy ;  and  Lord  EBair 
borough  said  of  that  case  in  Forbes  v.  A^nally  ^  the 
grounds  of  the  decision  do  not  appear.''  <^  If  that  case, 
however,  is  to  be  considered  as  having  decided,  that 
upon  a  policy  esthnating  freight  upon  a  Jidl  csrgOy  at 
1,500/.,  a  loss  by  a  peril  insured  against^  may  be  re- 
covered to  that  extent,  when  a  third  only  of  a  cargo  is 
obtained,  and  freight  to .  the  amount  of  such  third 
could  only  have  been  earned,  and  when  it  was  uncer- 
tain whether  more  ever  could  have  been  procured,  ^t 
should  pause  long  before  we  allowed  ourselves  to  adopt 
^such  a  ground  of  decision;  we  should  hesitate  ex- 
tremely before  we  should  say,  that  1,500/.,  the  calcu* 
lated  amount  of  the  whole  intended  risk,  should  be  paid 
for  a  loss  of  500/.  incurred  in  respect  of  a  third  of  the 
intended  risk ;  in  other  words,  that  a  toial  loss  should 
be  paid  for  a  loss  only  one  third  of  that  which  the 
parties  to  the  insurance  contemplated,  as  the  whok  sd* 
ject  insured.  It  is  sufficient  however  to  savi  that  that 
case  is  distinguishable  from  this  in  many  of  its  circum- 
stances I  there,  a  full  cargo  was  ready  to  be  laden,  and 
the  ship  in  a  state  ready  to  receive  it  J*  It  is  because  the 
ship  is  not  in  a  condition  to  receive  the  cargo,  that  upon 
an  insurance  of  freight  on  a  homeward  voyage,  if  the 
ship  be  lost' on  her  voyage  out,  the  policy  does  not  attach* 
Here,  too,  the  policy  was  at  and  from  9Si^  port  on  the 
Coromandel  coast;  and  in  Palmer  v.  Marshall  (a),  where 
the  policy  was  on  ship  at  and  from  Bristol^  Tindal  CJ* 

(a)  BBingh.B5t. 


2  VICTORIA. 


Ma 


said,  *^  there  are  excepted  cases  in  which  the  risk  would 

not  attach  on  such  a  policy^  until  the  time  of  sailing,  as 

where  a  ship  is  not  finislied  or  is  undergoing  a  course 

of  repair  at  the  time  the  policy  is  effected;"  and  JBo- 

sanquet  referred  to   WiUiamson  v.  Innes{a\  where  in 

an  action  upon  a  policy  on  freight^  at  and  from  Algoa 

Bm/f  Lord  Lyndkurst  told  the  jury,  ^^  that  if  the  ship 

was  in  a  condition  to  begin  to  take  in  her  homeward 

cargo,    the  plaintiff  was  intitled  to  recover;  if  not, 

then  the  verdict  ought  to  be  for  tl\e  defendant.*'     In 

Tkompsem  v.  Taylor,  where  the  plaintiff  had  contracted 

by  charter*party  for  freight  outwards  to  Teneriffg  and 

the  West  Indies,  and  thence  home,  and  the  ship'  was 

captured  in  the  voyage  to  Teneriffe,  the  plaintiff's  right 

to  recover  was  rested  on  the  inception  of  the  contract 

and  the  inchoate  right  to  freight  which  accrued  on 

the  ships  sailing  from  London ;  and  it  was  said  that, 

where  there  is  no  charter-party,  the  putting  the  goods 

on  board  gives  the  inchoate  right  to  freight     In  the 

present  case  there  has  been  no  sailing  under  a  charter^ 

party^  nor  any  goods  put  on  board.     In  Homcastle  v. 

Suart^  there  was  also  an  inception  of  the  contract  by  the 

commencement  of  a  voyage  under  a  charter-party :  in 

Davidson  v.  WtUasey  (&),  half  the  cargo*  was  on  board*, 

and  the  rest  ready.     In  IhiscoU  v.  Christie,  there  was  a 

contract  for  freight,  the  goods  were  on  board,  and  the 

ship  re^dy  to  commence  her  voyage.     In   Warre  v. 

MiUer,  the  question  was  touching  a  deviation.     But 

Sellar  v.  M^Vicar  (c)  shews  that  if  the  vessel-  be  lost 

before  the  cargo  is  on  board,  there  can  be  no  claim  for 

freight   Here,  if  the  goods  had  belonged  to  a  merchant, 

the  Plaintiff  could  not,  on  the  14th  of  August,  have 

sued  him  for  not  putting  them  on  board,  for  the  ship 

Was  not  in  a  condition  to  receive  them;  there  could 
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have  been  no  inception  of  the  contract  to  conTey,  and 
the  Plaintiff  had  no  inchoate  right  to  freight    Bat 

Secondly,  this  was  not  a  loss  within  the  meaning  of 
the  policy ;  for  by  '^  all  other  losses,  perils,  and  mis- 
fortunes," the  insurers  meant  losses  ejusdem  genmtz& 
perils  of  the  seas :  and  the  perils  of  a  dry  dock  arising 
from  the  ignorance  of  Hindoos^  are  not  perils  of  the 
seas*    The  case  does  not  differ  in  substance  from  Thmp' 
son  V.  Whitmore.     In  Fletcher  v.  IngUs,  the  ship  was  not 
ih  a  dock  but  in  a  harbour  widi  a  hard  uneven  bottom; 
and  in  Phillips  v.  Barber  she  was  lost  by  the  violence  of 
the  wind  and  weather.    In  Hodgson  v.  Makolmj  the 
ship  'drifted  ashore,  which  was  the  immediate  cause  of 
the  loss.      There  is  no  instance   in  which  the  mere 
straining  of  the  timbers  in  a  dock  has  been  held  a  loss 
by  the  perils  of  the  seas. 


Wilde  in  reply.  It  is  sufficient  to  entide  the  Plaintiff 
to  recover,  if  there  be  a  contract  for  freight^  or  a  ca^ 
purchased  by  the  owner  with  a  view  to  the  prosecution 
of  his  adventure,  and  a  loss  which  defeats  his  expected 
profit ;  it  is  not  necessary,  in  addition  to  those  incidents, 
that  the  ship  should  be  in  a  condition  to  receive  the 
goods.  That  inference  has  been  drawn  from  particular 
expressions  of  the  Court  in  Homcastle  v.  Suart,  Thmf* 
son  V.  Tat/lor^  and  Forbes  v.  AspinaU  ;  but  it  is  not  laid 
down  as  a  principle  in  any  of  those  cases,  nor  does  it 
result  from  the  language  of  the  Judges  when  taken  with 
reference  to  the  facts  of  the  particular  case.  There 
was  an  inception  of  the  risk  here,  as  soon  as  the  Plain- 
tiff had  purchased  the  goods  in  respect  of  which  he 
insured  the  freight :  he  had  then  an  inchoate  right  in 
the  profits  which  the  carriage  of  those  goods  would 
have  produced.  A  charter-party  between  the  ship-owner 
and  the  merchant  is  only  a  medium  of  proof  that  the 
ship-owner  has  the  right  in  question ;  but  it  proves  only 
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a  contract,  which  the  ship-owner  may  or  may  not  be 
able  to  enforce,  whereas  if  the  cargo  be  composed  of  his 
own  goods,  the  profit  he  is  to  derive  from  the  carriage 
of  them  is  independent  of  any  risk.  However,  ac- 
cording to  Heath  J.  in  Curling  v.  Long  (a),  ^<  The  mere 
hope  or  expectation  of  interest  is  su£Eicient  to  entide  the 
assured  in  a  policy  of  insurance,  to  recover  against  the 
under- writers ;"  though,  with  a  view  to  an  action  against 
the  consignee,  the  inception  of  freight  is  breaking 
ground.  In  Sellar  v.  M^Vtcar{b)f  where  a  policy  on 
freight  was  held  not  to  attach,  the  ship  was  lost  before 
she  arrived  at  the  port  at  which  she  was  to  take  the 
cargo  in  question  on  board. 

Cur,  adv.  vuU. 


1839. 
Dbvaux 


TiNDAL  C.  J.  This  was  an  action  on  a  policy  of 
insurance,  dated  27th  August  1831,  lost  or  not  lost,  at 
and  from  Calcutta^  ^^or  any  port  or  ports,  place  or 
places,  all  or  any,  and  in  any  succession,  on  the  Coro- 
mandel  coast,  to  any  port  or  ports,  place  or  places  in 
Bourbon^  upon  any  kind  of  goods  or  merchandises,  &c., 
in  the  good  ship  or  vessel  called  the  La  France"  And 
the  policy  was  declared  to  be  *^  on  1000/.  on  the  freight 
of  the  said  vessel  valued  at  1000/.''  The  declaration 
avers  that  the  ship  was  in  good  safety  at  Coringa^  and 
^  that  divers  goods  and  merchandises  amounting  to  a 
full  cargo  of  the  said  ship  or  vessel,  which  had  been 
bought,  procured,  and  contracted  for,  for  and  on  account 
of  the  said  persons  so  interested  in  the  subject  matter  of 
insurance  as  aforesaid,  were  at  Coringa  aforesaid,  for  the 
purpose  of  being  shipped  and  loaded,  and  which,  if  it 
had  not  been  for  the  loss  hereinafter  mentioned',  would 
have  been  shipped  and  loaded  in  and  on  board  of  the 


(«)  \B.  Sf  P.  637.  See 
^  Craa  v.  Hughes,  Park  Ins. 
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said  ship  or  vessel,  to  be  carried  and  conveyed  therein 
OD  the  said  voyage  in  the  said  policy  of  assurance  men- 
tioned, to  wit,  from  the  Coromandel  coast  to  BoufioA 
aforesaid.''     And  the  declaration  then  proceeds  to  STer, 
^*  that  the  said  ship  or  vessel  was  broken,  damaged,  and 
destroyed,  and  rendered  wholly  incapable  of  parsuing 
the  said  voyage  by  certain  perils  which  the  said  assured 
by  the  said  policy  did  take  uprni  themselves,  to  wit,  by 
the  accidental  breaking  and  giving  way  of  the  tackle 
and  supports  whereby  the  said  ship  or  vessel  was  sap- 
ported,  in  being  moved  from  a  certain  dock ;  in  conse* 
quence  of  which  breaking  and  giving  way,  the  said  ship 
or  vessel  struck  violently  against  the  sand,  and  was 
bilged,  broken,  destroyed,  damaged,  and  rendered  in- 
capable of  pursuing  the  said  voyage,  and  the  said  ship 
or  vessel,  and  the  freight,  and  all  benefit,  profit,  and 
advantage,  that  the  said  persons  so  interested  as  afore- 
said would  otherwise  have  derived  and  acquired  from 
the  employment  of  the  said  ship  or  vessel  in  the  carrj" 
ing  of  the  said  goods  and  merchandises  on  the  said 
voyage,  and  the  means  of  carrying  and  conveying  the 
same,  were  by  the  means  aforesaid  wholly  lost" 

The  Defendant,  by  his  second  plea,  traversed  the 
allegation  *<  that  at  the  time  of  the  loss  in  the  declara* 
tion  mentioned,  the  risk  in  the  said  policy  mentioned 
had  commenced,  and  the  said  writing  or  policy  of 
assurance  had  attached ;"  upon  which  issue  is  joined. 

By  the  third  plea,  he  alleged  <^  that  the  ship  was  not, 
at  the  time  of  the  commencement  of  the  risk  insured 
against  by  the  said  policy,  seaworthy ;  upon  which  also 
an  issue  was  joined." 

By  the  fourth  plea,  he  traversed  the  allegation  'Ubat 
thle  ship  was  broken,  damaged,  and  destroyed,  and 
rendered  incapable  of  pursuing  the  voyage  by  any  perils 
which  the  said  assured  by  the  said  policy  did  take  upon 
themselves."    And 
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By  the  fifth  plea,  he  traversedi  "  that  the  ship  was 
at  aoy  time  after  the  making  of  the  policy,  and  before 
the  loss,  in  good  safety  at  any  port  or  place  on  the 
Cartmandel  coast  in  the  said  policy  mentioned : "  on  »ch 
of  which  traverses  respectively  issue  was  taken. 

Such  being  the  state  of  the  pleadings,  two  main  and 
principal  objections  against  the  Plaintiff's  right  to  re- 
cover any  loss  on  this  policy  have  i>een  raised  and 
argued  before  us ;  vis.,  first,  that,  under  the  facts  stated 
in  this  special  case,  the  policy  on  freight  never  attached ; 
and  secondly,  that  supposing  the  policy  to  have  attached, 
there  was  no  loss  within  the  policy  by  any  of  the  perils 
therein  insured  agamst. 

The  first  objection  involves  two  distinct  and  separate 
heads  of  consideration :  first,  whether  the  interest  of  the 
assured  in  the  subject  matter  of  insurance,  is  properly 
described  in  the  policy  as  freight :  and  secondly,  if  such 
description  is  sufficient  in  the  policy,  then,  whether  the 
interest  of  the  assured  in  the  subject  matter  of  the  in- 
surance had  commenced  before  the  loss  happened. 

But  we  consider  the  first  question  to  be  set  at  rest 
by  the  decision  of  the  Court  of  B.  R.,  in  the  case  of 
Mnt  V.  Flemyng  (a),  and  hold  it  to  be  now  established 
law,  that  the  assured  under  an  insurance  upon  freight, 
may  recover  the  profits  expected  to  be  made  by  carry- 
ing their  own  goods  in  their  own  ship  upon  the  voyage 
insured. 

The  second  head  of  enquiry  may  be  subject  to  some 
degree  of  doubt  and  difficulty ;  but,  upon  the  whole,  we 
concur  in  opinion,  that  under  the  circumstances  stated 
in  the  case,  the  interest  of  the  assured  had  commenced, 
and  the  policy  had  attached  at  the  time  the  loss  took 
place. 
The  argument  which  has  been  mainly  relied  upon 
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on  the  part  oF  the  underwriters  is  this ;  that,  ia  order 
to  enable  the  assured  to  recover  a  loss  upon  a  policy  oo 
freight,  there  must  be  a  cargo  either  actually  put  on 
board,  or  ready  to  be  put  on  board  under  a  contract  for 
that  purpose ;  and  in  the  latter  case  the  ship  must  also 
be  ready  to  receive  the  cargo;  and  in  this  case  it  is  c(m« 
tended  by.  the  underwriters,  that  by  reason  of  the  loss  of 
the  ship  before  she  was  oift  of  dock,  and  actually  afloat, 
she  was  never  in  a  condition  or  ready  to  receive  the  goods 
on  board:  the  Defendant  relying  on  the  expression 
used  by  Lord  EUenborough  in  giving  the  judgment  of 
the  Couit  of  K.  B.  in  Forbes  v.  AspinaU  (a),  that  in  order 
to  recover  on  a  policy  on  freight,  a  full  cargo  must  be 
ready  to  be  shipped,  and  the  ship  must  be  in  a  conditioa 
to  receive  the  cargo.  The  proposition  that  the  ship 
must  be  ready  to  receive  her  cargo,  had,  in  that  case, 
an  immediate  bearing  and  application  to  the  facts  then 
before  the  Court ;  for  the  policy  was  on  freight  upon 
the  homeward  voyage,  and  the  homeward  cargo  was 
to  be  made  by  barter  of  the  outward  cargo,  and  the 
whole  of  the  outward  cargo  had  not  been  bartered 
at  the  time  of  the  loss,  part  of  it  being  still  on  board, 
so  that  it  was  impossible  under  those  circumstances, 
that  the  homeward  cargo  could  be  received  on  board 
the  ship  at  the  time  of  her  loss*  In  that  case,  there- 
fore, the  loading  of  the  homeward  cargo  on  board, 
upon  which  depended  the  attaching  of  the  policy,  and 
the  commencement  of  the  right  of  the  assured  to  the 
freight,  was  not  prevented  by  any  of  the  perils  insured 
against  by  the  policy,  as  the  proximate  and  immediate 
cause  of  such  prevention,  but  by  a  cause  altogether 
without  the  risks  included  in  the  policy,  namely,  by  the 
inability  of  the  ship  to  receive  the  cargo  on  board,  by 
reason  of  her  being  then  partly  loaded  with  the  outward 
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cargo:  whereas  in  the  case  now  before  us,  it  appears 
that  the  ship  was,  on  the  14th  of  August,  quite  ready 
to  go  to  sea,  and  to  receive  the  cargo  on  board,  that 
nothing  remained  to  prevent  her  sailing  but  the  getting 
her  out  of  dock,  and  that  the  loss  of  the  ship  and  con- 
sequent inability  to  receive  the  cargo  was  occasioned 
solely  by  the  endeavour  to  get  her  out  of  the  dock,  and 
afloat  in  the  river.     If,  therefore,  the  loss  of  the  ship  in 
this  case  was  occasioned  by  any  of  the  perils  within  the 
meaning  of  the  policy,  the  case  is  distinguishable  from 
that  of  Forbes  v.  AspinaU,  in  this,  that  the  immediate 
cause  of  prevention  of  taking  the  goods  on  board  was 
not  occasioned  by  the  inability  of  the  ship  to  receive  the 
cargo,  but  by  the  ship  being  disabled  to  receive  the 
cargo,  by  one  of  the  perils  insured  against.     For,  so  far 
as  relates  to  the  cargo,  we  think  it  must  be  considered 
as  in  a  sufficient  state  of  readiness  to  be  put  on  board : 
it  was  purchased  by  the  assured  for  the  express  purpose 
of  the  adventure  mentioned  in  the  policy :  it  was  com- 
paratively useless  for  any  other  purpose ;  and  the  whole 
of  the  purchase  was  completed  before  the  repairs  were 
fiDished :  and  although  it  had  been  deposited  in  ware- 
houses at  seven  miles  distance,  yet  it  was  deposited 
there  for  the  purpose  of  being  put  on  board ;  and  it 
is  impracticable,  as  it  appears  to  us^  to  lay  down  any 
precise  rule  as  to  the  distance  within  which  the  cargo 
must  be  from  the  ship  at  the  time  of  the  loss,  whether 
close  to  it,  upon  the  quay,  as  in  the  case  of  Flint  v. 
Flemyngf  or  at  a  more  considerable  distance,  as  in  the 
present  case.     All  that  it  seems  necessary  to  determine 
with  respect  to  the  cargo,  being,  that  ic  must  have  be- 
come the  property  of  the  parties  insured,  by  a  contract 
made  with  a  view  to  its  being  sent  on  board,  and  ac- 
'  tually  in  a  state  of  readiness,  reference  being  had  to  the 
nature  and  description  of  the  voyage  insured,  to  be  put 
on  board,  when  the  ship  arrives  at  the  place  of  deposit. 

VOL.  v.  ^  N 
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The  point  remaining  to  be  considered  isi  wbetben 
the  loss  was  occasioned  by  ady  of  the  perils  insaredl 
against  bj  the  policy*    It  is  to  be  observed  the  ynjirim 
in  the  policy  are  very  large ;  the  policy  tiot  only  enamerJ 
ates,  "  perils  of  the  seat"  but  **  all  other  perils,  losseii 
and  misfortunes  that  had  or  should  come  to  the  hut, 
detriment,  or  damage  of  the  subject  matter  of  the  in- 
surance.**   And  the   cases  cited  and   relied  upon  bv 
the   Plaintiff,  —  Carrtdhers  y.  Sydeboihanh   Uetekr  tJ 
IngliSf  and  Phillips  v.  Barber^  —  are  sufficient  authcnitf 
to  shew  that  a  loss  occasioned  by  the  endeavour  to  get 
the  vessel  afloat  from  the  dock  in  which  she  had  jusc 
been  repaired  was  a  loss  within  the  policy*     Indeed 
the  difficulty  which  has  arisen  upon  this  point  in  former 
cases,  has  rather  turned  upon  the  question  whether  such 
a  loss  was  properly  described  in  the  declaration  as  a  loss 
by  perils  of  the  sea,  than  to  any  doubt  as  to  its  falling 
within  the  general  terms  of  the  policy ;  and  in  the  present 
case  that  difficulty  is  avoided  by  the  mode  in  which  the 
loss  is  described  in  the  declaration. 

We  do  not  feel  ourselves  called  upon  to  enter  into 
the  question  of  sea  worthiness,  under  the  third  issue,  ot 
of  the  safety  of  the  ship  under  the  fifth ;  because  the' 
objection  of  the  want  of  sea-worthiness  has  been  virtusHvi 
and  we  think  properly,  upon  the  facts  stated  in  the  case. 
abandoned  in«  the  course  of  the  argument ;  and  as  to  the 
fifth  issue,  no  point  was  made  before  us :  but  we  think 
upon  the  two  main  points  which  have  been  argued 
before  us,  the  Plaintiff  is  entitled  to  our  judgment,  and 
direct  the  verdict  to  be  entered  accordingly. 

Judgment  for  Plaiotiffi 
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Another. 


TROVER  for  wheat.    To  the  second  count  of  the  ^ff^"^,*», 
sold  to  Plain* 

declaration  the  Defendants  pleadedi  tiffs  wheats 

That  the  wheat  in  question  was  wheat  which,  befofe  ^or  which 

1     .         *•    t  1      •  %      %  Plaintiffs 

the  time  of  the  supposed  grievances  in  that  count  men-  ^^^  ^^  ^^^ 

tioned,  to  wit,  on  the  25th  of  October  18S6,  the  Plain-  by  a  draft  on 
tiffs  had  bargained  to  buy^  and  the  Defendants  had  ^^^^^p^. 
bargcuned  to  Bell  to  the  Plaintiffs^  at  and  for  a  certain  fendants  de- 
price  in  that  behalf  agreed)  to  wit,  for  the  price  of  51^.  hvered  the 
per  quarter,  on  board,  upon  certain  terms  and  con-  carrier  and. 
ditions  for  the  payment  thereof*  that  is  to  say,  that  sent  the  bill 
the  payment  thereof  should  be  made  by  bankers'  draft  pj^^^  ^ 
on  London  at  two  months'  date,  to  be  remitted  by  but  took  the 
the  Plaintiffs  to  the  Defendants  upon  receipt  by  the  ^heat  again. 
Plaintiffs  of   the   invoice  and  bill   of   lading:    That  before  it  came 
^rwards,  and  before  the  time  of  the  supposed  griev*  to  Plaintiffs' 

ances  in  the  second  count  mentioned,  to  wit,* on  the  P<»«e«»?J|^ 

,  because  Plain- 

z7th  of  October  in  the  year  aforesaid,  the  Defendants,  tiffs  failed  to 

in  pursuance  of  the  said  bargain,  shipped  the  said  ^^^ »  draft 

^heat  in  and  on  board  of  a  certain  ship   or  vessel  banker:  Held 

called  the  Ramsgatef  of  which  one  William  LighMtler  that  Plauitiffk 

was  the  master  and  commander,  to  be  conveyed  to  a  ^^  not  sue 

»  •'  Defendants  m 

certain  place,  to  wit,  to  Maidstone  in  the  county  of  Kent^  trover  for  the 

to  be  there  delivered  to  the  Plaintiffs,  according  to  and  wheat 
subject  to  the  terms  and  conditions  of  the  said  bargain 
for  th^  sale  of  the  said  wheat,  and  for  the  payment  of  the 
price  thereof  as  aforesaid :  that  the  said  fV.  Lightonder 
thea  made  a  certain  bill  of  lading  of  the  said  wheat, 

^  K  N   2 


542  EASTER  TERM, 

1839.        and  thereby  acknowledged  the  shipping  and  delivery  to 
—        him  of  the  wheat  on  board  the  said  ship  or  Tessd, 
WiufSHUBST   3jjj  undertook,   on  the  arrival  of  the  ship  or  vessel 
BowKER.      A^  Maidstone^  to  deliver  the  wheat  to  the  order  of  the 
Defendants :  that  the  Defendants  then  also  made  an 
invoice  of  the  wheat,  and  sent  and  dispatched  the  said 
invoice  and  bill  of  lading  to  the  Plaintifis ;   and  tbe 
Plaintiffs  aderwards,  to  wit,  on,  &c.,  received  the  invoice 
and  bill  of  lading :    That  the   Plaintiff's  did  not  nor 
would,  upon  receipt  of  the  invoice  and  bill  of  lading, 
remit  or  offer,  or  tender  to  remit  to  the  Defendants  aoj 
bankers'  draft  on  London^  but,  on  receipt  of  the  invoice 
and  bill  of  lading,  wholly  failed  and  neglected  so  to  do> 
contrary  to  their  agreement  in  that  behalf:  whereupon 
the  Defendants  caused  and  procured  the  wheat  to  be 
detained  on  board  the  said  ship  or  vessel,  and  hindered 
and  prevented  the  wheat  from  being  delivered  to  the 
Plaintiffs,  as  the  Defendants  lawfully  might  for  the  cause 
aforesaid :  which  were  the  said  supposed  grievances  and 
conversion  in  the  second  count  mentioned.    Verifica- 
tion. 

New  assignment,  —  That  in  the  said  second  count 
the  Plaintiffs  declared  against  the  Defendants,  not  for 
the  grievances  in  the  last  plea  mentioned  and  therein 
attempted  to  be  justified,  but  for  this,  that  although  after 
the  making  of  the  said  bill  of  lading  in  the  last  plea  men- 
tioned, by  W.  Light&wlery  for  the  delivery  of  the  wheat 
to  the  order  of  the  Defendants,  as  in  that  plea  men- 
tioned, to  wit,  on  the  day  and  year  in  the  plea  in  that 
behalf  mentioned,  the  Defendants  indorsed  the  said  bill 
of  lading  to  the  Plaintifis,  and  sent  the  same  so  indorsed 
to  the  Plaintiffs ;  and  although  in  the  invoice  so  made 
by  the  Defendants,  and  by  them  sent  and  dispatched  to 
the  Plaintiffs  as  in  that  plea  also  mentioned,  the  wheat 
was  stated  and  expressed  by  the  Defendants  to  be 
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shipped  for  the  account  and  risk  of  the  Plaintiffs ;  and 
although,  on  the  occasion  of  the  shipping  of  the  wheat 
to  be  conveyed  to  the  Plaintiffs,  as  in  that  plea  also 
mentioned,  to  wit,  on,  &c.,  the  Defendants  also  caused 
the  said  wheat  to  be  insured  for  and  on  account,  and  at 
the  proper  costs  and  charges  of  the  Plaintifis,  and  then 
sent  the  policy  of  insurance  whereby  the  said  wheat  was 
so  insured,  together  with  the  said  invoice  and  the  bill  of 
lading  so  indorsed  as  aforesaid  to  the  Plaintiffs,  who 
then  received  the  policy  and  the  invoice  and  bill  of  lading 
so  indorsed  to  them,  and  from  the  time  of  the  receipt 
of  the  same  hitherto  had  been  and  still  were  the  holders 
thereof  respectively ;  and  although  the  Plaintiffs,  at  the 
time  of  the  stoppage  of  the  wheat  in  the  plea  men* 
tioned,  were  not  nor  had  they  at  any  time  since  been 
bankrupt  or  insolvent,  or  unable  to  pay  for  the  said 
wheat ;  of  all  which  the  Defendants  then  and  always 
afterwards  had  notice;  yet  the  Defendants,  well  knowing 
all  and  singular  the  premises,  forthwith  upon  the  stop- 
page of  the  wheat,  and  before  the  lapse  and  expiration  of 
a  reasonable  time  for  the  Plaintiffs  to  remit  to  the  De- 
fendants a  bankers'  draft  on  London^  according  to  their 
contract  in  that  behalf,  as  in  the  said  plea  mentioned,  to 
vit,  on,  &c.,  wrongfully  and  injuriously,  without  the  con- 
sent and  against  the  will  of  the  Plaintiffs,  did  wholly  re- 
voke and  rescind  the  sale  of  the  wheat  to  the  Plaintiffs; 
and  then  immediately  thereupon,  without  further  notice 
to  the  Plaintiffs,  and  without  suffering  or  permitting  the 
Plaintiffs  to  pay  them  for  the  said   wheat  in  manner 
aforesaid,  or  otherwise,  and  thereby  to  redeem  the  said 
wheat,  and  release  and  discharge  the  same  from  the 
supposed  lien  of  the  Defendants  thereon,  (as  the  Plain- 
tiffs were  then  and  at  aU  times  afterwards  ready  and 
willing  to  do,  and  would  otherwise  have  done,  whereof 
the  Defendants  then  and  at  all  times  afterwards  had 
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18S9.       notieei)  and  without  giving  or  allowing  to  the  Plaintifi 

■  a  reasonable  time  or  opportunity  90  to  do,  wrongfully 

WiLuravBST  ^jjj  injuriously  did  then  resumey  as  their  own,  the  abso- 

BowKBB.  lute  property  and  dominion  in  and  over  the  said  whett; 
and  then,  without  the  licence  or  consent,  and  against 
tlie  will  of  the  Plaintiffs,  unlawfully  did  dispose  of  the 
said  wheat  and  every  part  thereof  otherwise,  and  to 
other  persons  than  the  Plaintifi,  and  to  and  for  dieir 
own  proper  advantage  and  benefit  as  their  own  absolute 
property,  freed  and  discharged  from  all  right,  tide,  or 
interest  of  the  Plaintiffs,  to  or  in  the  same  or  any  pan 
thereof,  and  thereby  then  converted  and  disposed  of  the 
wheat  to  theur  own  use,  in  manner  and  form  as  in  the 
second  count  of  the  declaration  alleged:  which  grievances 
above  newly  assigned  were  other  than  and  different 
from  the  grievances  in  the  plea  mentioned,  and  therdn 
attempted  to  be  justified. 

Pleas  to  new  assignment,  *«-  First,  That  the  wheat,  in 
regard  to  which  the  Plaintifis  had  above  newly  assigned 
the  said  several  supposed  grievances,  was  wheat  which, 
as  in  the  Defendants'  former  plea  mentioned,  to  wit,  upon 
the  fi5th  of  October  1836^  and  before  the  time  of  the 
several  supposed  grievances  newly  assigned,  the  Plain- 
tiffs had  bargained  to  buy,  and  the  Defendants  hsd 
bargained  to  sell  to  the  Plaintifis,  at  and  for  a  certain 
price  in  that  behalf  agreed,  to  wit,  for  the  price  of 
Sis*  per  quarter  on  board,  upon  certain  terms  and 
conditions  for  the  payment  thereof,  to  wit,  that  pay- 
ment should  be  made  by  bankers'  draft  on  London 
at  two  months'  date,  to  be  remitted  by  the  Plidntifls 
to  the  Defendants  upon  receipt  by  the  Plaintiffi  of 
the  invoice  and  bill  of  lading:  that  afterwards,  and 
before  the  time  of  the  said  supposed  grievances  neirty 
assigned,  to  wit,  on  the  97th  of  October  in  the  year 
aforesaid,  the  Defendants,  in  pursuance  of  the  said 
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bargain}  abipped  the  aaid  wh^t  in  and  on  board  of  a       1899. 
certain  ship  or  vessel  called  the  Ram^aie^  of  nvhich  one       ■ 
W.  UghiamUr  was  the  master  and  commander,  to  be   " '^■'^w 
conveyed  to  a  certain  place,  to  wit,  Maidiione  in  the 
•ounty  of  Kenty  to  be  there  delivered  to  the  Plaintijik 
according  to  and  subject  to  the  terms  and  conditions  of 
the  said  bargain  for  the  sale  of  the  said  wheat,  and  for 
the  payment  of  the  price  thereof  as  aforesaid  :  that  the 
said  W.  Ughtamler  then  made  a  certain  bill  of  lading  of 
the  said  wheat,  and  thereby  acknowledged  the  shipping 
and  delivery  to  him  of  the  said  wheat  on  board  of  the 
said  ship  or  vessel,  and  undertook,  on  the  arrival  of  the 
said  ship  or  vessel  at  Maidstone^  to  deliver  the  wheat  to 
the  order  of  the  Defendants :  that  the  Defendants  then 
also  made  an  invoice  of  the  said  wheat,  and  sent  and 
dispatched  the  said  invoice  and  bill  of  lading  to  the 
Plaintifis ;  and  the  Plaintiff  afterwards,  to  wit,  on  &c., 
received  the  invoice  and  bill  of  lading:  yet  that  the 
Plaintiib  did  not,  nor  would  upon  receipt  of  the  said 
invoice  and  bill  of  lading,  remit,  or  offer  or  tender  to 
remit  to  the  Plaintiffs,  any  bankers'  draft  on  London  ; 
but,  on  receipt  of  the  said  invoice  and  bill  of  ladings 
wholly  failed  and  neglected  so  to  do,  contrary  to  their 
agreement  in  that  behalf;  whereupon  the  Defendants, 
tipon  their  stoppage  of  the  said  wheat,  did  revoke  and 
rescind  the  sale  of  the  wheat  to  the  Plaintiffs,  and  re^ 
sumed  as  their  own  the  property  and  dominion  in  and 
over  the  said  wheat,  and  did  dispose  of  the  same  to  and 
for  their  own  proper  advantage  and  benefit,  as  they  law- 
fully might  for  the  cause  aforesaid.    Verification. 

Secondly,  that  the  said  wheat  mentioned  by  the 
BaintiS  in  newly  assigning  the  said  supposed  griev-v 
ances,  to  wit,  on  &c.,  was  bargained  to  be  sold  to  the 
PlaintilBs  for  the  price  and  on  the  terms  and  conditions 
for  the  payment  thereof  in  the  plea  to  the  second  count 
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1859.        mentioned,  and  was  shipped  on  board  the  vessel  as  in 

■  that  plea  mentioned,  to  wit,  on  &c :  that  although  the 

W1LM8HUR8T  yu  ^,f  lading  ^jjj  j^^^i^g  ^g^^  ^^  ^  ^^  Thm^ 

BowKER.      <ind  received  by  them,  to  wit,  on  &c.,  yet  the  Plaintifisi 
upon  the  receipt  thereof,  to  wit,  on  &c*,  remitted  to  the 
defendants,  instead  of  a  bankers'  draft  on  London^  a 
certain  acceptance  of  the  PlaintiiFs  for  a  certun  sum  of 
money,  to  wit,  the  amount  of  the  price  of  the  wheat, 
such  acceptance  not  being  a  bankers'  draft  on  London; 
and  such  acceptance  being  so  remitted  and  sent  by  the 
PlaintiiFs  to  the  Defendants  as  and  for  payment  of  the 
price  of  the  said  wheat  without  the  Plaiati£&  then  pro- 
mising or  giving  notice,  or  in  any  way  intimating  to  the 
Defendants  that  they  would  or  were  about  to  remit  to 
the  Defendants  any  bankers'  draft  on  London  for  pay- 
ment of  the  price  of  the  said  wheat,  and  without  asking 
'     for  any  further  time  for  that  purpose :  whereupon  and 
upon  receipt  of  the  said  acceptance  of  the  Plaintifis  the 
Defendants  forthwith  returned  to  the   Plaintiii&  their 
said  acceptance,  and  stopped  the  said  wheat ;  and  forth* 
with,  upon  their  stoppage  of  the  said  wheat,  did  revoke 
and  rescind  the  sale  of  the  said  wheat,  and  resume  as 
their  own  the  property  and  dominion  in  and  over  the 
wheat,  and  did  dispose  of  the  same  to  and  for  their  own 
advantage  and  benefit,  as  they  lawfully  might,  for  the 
cause  aforesaid.     Verification. 
Demurrer  and  joinder* 

Buii,  for  the  Plaintiffi.  There  being  no  averment 
that  the  Plaintiffs  were  bankrupt  or  insolvent,  the  De- 
fendants had  no  right  to  stop  in  transitd.  The  de- 
livery of  the  wheat  to  the  carrier  was  a  delivery  to  the 
purchaser,  so  as  to  vest  the  property  in  him;  Alexander 
V.   Gardner  (a),   Dutton  v.  Solomonson  (A),    fVaUei/  v 

(a)  1  New  Cases,  671.  (b)  SB.^P.  582. 
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Montgomery  (a)»  Bloxam  v.  Sanders,  (b)  The  remit- 
tance of  the  bankers'  draft  by  the  Plaintiffs  was  not  a 
condition  precedent  to  the  transfer  of  the  wheat,  but  a 
collateral  agreement,  for  the  breach  of  which  the  De« 
fendants  might  have  had  their  cross  action* 

Secondly;  if  the  Defendants  could  rescind  the  con- 
tract at  all,  they  could  not  do  so  till  after  a  reasonable 
time ;  and  it  is  averred  in  the  new  assignment  that  a 
reasonable  time  was  not  allowed. 

At  all  events,  the  goods  having  been  detained  by  way 
of  pledge,  or  in  assertion  of  a  claim  of  lien,  the  Defend- 
ants had  no  right  to  sell  them :  Clay  v.  Harrison  (r) : 
the  sale  was  a  conversion  for  which  they  were  liable  in 
trover. 


I8S9. 

WlLMSUURST 
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Greenwood,  for  the  Defendants,  argued  that  tlie  right 
to  stop  in  transitd  was  a  legal  right,  —  BurghaU  v. 
Haaoard  ((/),  Snee  v.  Prescot  (e),  Oppenheim  v,  BmS' 
^^^{g)^ — not  confined  to  cases  where  the  vendee  be- 
comes bankrupt  or  insolvent,  but  incident  to  every  trans- 
fer where  the  vendee  omits  to  pay;  and  he  referred 
to  Vandepult  v.  Wiseman  (/<),  Abbott  on  Shippings  ^65*^ 
Satngnac  v.  Cujf' cited  in  lickbamm  v.  Mason  (t),  Owen^ 
son  V.  Morse  {k)y  Coke  v.  Harden  (/),  Fearon  v.  Bowers  (ot), 
Davis  V.  Beynolds  (»),  Stokes  v.  La  Riviere  cited  by  Law^ 
rence  J.  in  Bohtlingk  v,  Inglis  (o),  Dixon  v.  Yates  (jp) ; 
but  upon  this  point  the  Court  pronounced  no  decision. 

The  Plaintiffs,  however,  he  contended,  were  precluded 


(a)  3East,5S5. 
(6)  4-B.  <S^C.941- 
(c)  10^.4-^.99. 
d)  1  H.  Bl.  365.noie. 

(g)  SB.^P.  42. 
Ih)  2  Fern.  203. 
(i)  2  T.  R.  66. 
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(k)  7  T.  B'  64. 
(/)   4!  East,  211. 
(m)  1  H.  BL  364.  note, 
(n)  1  iS'torAr.  115.  4Cam/>6. 
276. 

(o)  3Ea8t,Sg7. 
Ip)  5B.^  AdoL'SlS. 
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1 889.       ^^^  raising  the  questioni  after  their  new  assignmeiatf  thtt 

-— —       the  Defendants  had  not  allowed  a  reasonable  time.  Thtt 

WiLusBOBST  jie^  assignment  gave  the  go-by  to  the  plea ;  Oeasefy 

BewKSB.      ^'  Barnes  (a),  Norman  ▼.  JVestoombe  (&) ;  and  said,  io 

effect,  *^  we  do  not  proceed  for  the  stoppage  in  transM^ 

but  for  not  allowing  a  reasonable  time  for  repaitting  the 

banker's  draft." 

If  sOy  the  action  of  trover  did  not  lie  for  the  Hain- 
tiffs ;  for  as  the  delivery  of  the  wheat  to  the  carrier  was 
only  conditionally  a  delivery  to  the  Piaintifis,  namelji 
on  condition  of  their  sending  a  draft  on  London^  whidi 
condition  they  failed  to  observe,  they  never  had  a  right 
to  the  possession  of  the  goods ;  and,  upon  their  failure 
to  observe  the  condition,  the  Defendants  had  a  right 
to  rescind  the  contract ;  Liti  v.  Cowley  (c),  Oppen* 
heim  v.  Bussell  (^),  Barrow  v.  [CMes  (e),  Dixon  v. 
Gates  {g\  Coxe  v.  Harden  (*) ;  till  thc^  Plaintifis  ten- 
dered or  paid  the  price  of  the  wheat  according  to 
their  agreement,  they  acquired  no  right  of  possession; 
Bloxam  y.  Sanders  (i),  Brandiv*Boadby{i)i  without  a 
right  to  possession  they  could  not  maintain  trover;  but 
if  they  sustained  any  injury  by  the  Defendants  selling 
the  wheat  before  a  reasonable  time  had  elapsed  for 
the  remittance  of  the  draft  on  a  London  banker,  ac- 
cording to  Bloxam  v.  Sanders^  the  action  should  have 
been  case. 

Butt,  in  reply,  insisted  that  at  the  utmost  the  Defend- 
ants had  no  more  than  a  lien  on  the  wheat,  and  that  a 
party  who  sells  goods  which  he  holds  under  a  lien  is 

(a)  10  East,  7S.  (g)  5  J}.  ^  AM.  318. 

(b)  2  Mees.  6;  W.  349-  (h)  4  SaH,  81  !• 
(o)  7  Taunt.  I69.                    (1)  itB.SfC-  941. 

(d)  SB.  Sf  P.  42.  (k)  2 S.  <$>  AM,  938, 

(e)  3  Campfr.  92. 
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guilty  of  a  conversion,  for  whieh  trover  is  the  appro-        1889. 
priate  remedy.    But  upon  the  receipt  of  the  bill  of       — — 
lading,  the  wheat  vested  in  the  Plaintlf&  uncondition-   WiLMiHuasT 
ally ;  as  the  trees  did  in  Tansky  v.  T\imer  (a),  by  part      Bowkbr* 
delivery  to  the  vendee. 

Cfir.  adv.  vulL 

TiNDAL  C.  J.     The  second  count  in  the  declaration, 
upon  which}  and  the  subsequent  pleadings  thereon,  the 
question  before  us  arises,  is  a  count  in  trover  for  600 
quarters  of  wheat   The  Defendants  plead  to  that  count, 
that  the  Plaintiffs  had  bargained  to  buy  of  the  Defend- 
ants, and  the  Defendants  had  bargained  to  sell  to  the 
Plaintiffs,  the  wheat  in  question,  under  ascertain  agree- 
ment as  to  the  payment  of  the  price,  which  is  set  forth 
in  the  plea;   that  the  Defendants  shipped  the  wheat 
on  board  a  vessel,  to  be  conveyed  to  Maidstone^  and 
there  delivered  to  the  order  of  the  Defendants;  and 
because  the  Plaintifis  would  not,  on  receipt  of  the  in- 
voice and  bills  of  lading  remit,  or  order  or  tender  to 
remit  to  the  Plaintiffs  any  banker's  draft  on  I/mdoUy 
but  wholly  failed  so  to  do,  contrary  to  their  said  agree- 
ment, thereupon  the  Defendants  caused  the  wheat  to 
be  detained  on  board  the  said  ship  or  vessel,  and  pre- 
vented the  same  from  being  delivered  to  the  Plaintiffs, 
as  they  lawfully  ought. 

The  PlaintiSk  new  assign  and  allege,  that  they  brought 
their  action  as  stated  in  the  second  count,  not  for  the 
grievance  mentioned  in  the  plea  above  referred  to,  but 
because  the  Defendants,  without  any  bankruptcy  or  in- 
solvency of  the  Plaintiffs,  and  without  any  inability  on 
their  part  to  pay  for  the  wheat,  and  before  the  lapse  and 
expiration  of  a  reasonable  time  for  the  Plaintiffs  to  remit 

(a)  2  New  Cases,  151. 
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1839.       to  the  Defendants  a  banker's  draft  on  Lotidon^  ^'  unlaw- 

fully  did  dispose  of  the  said  wheat  to  other  persons  than 

WiiiMflHURST  ^bg  Plaintiffs,  and  to  and  for  their  own  proper  advantage 
BovTKEiu      ^"^  benefit,  as  their  own  absolute  property,  freed  and 
discharged   from  all  right,  title,  and  interest  of  the 
PJaintifFs." 

The  Defendants  plead  to  this  new  assignment  two 
pleas ;  stating  in  the  first,  that  the  Flaintifis  did  Dot, 
on  receipt  of  the  invoice  and  bill  of  lading,  remit,  or 
offer,  or  tender  to  remit  to  the  Defendants  any  banker's 
draft  on  London^  according  to  the  contract,  but  £uled 
and  neglected  so  to  do ;  whereupon  the  Defendants,  oa 
their  stoppage  of  the  wheat,  revoked  and  rescinded  the 
sale  of  the  same  to  the  Plaintiffs,  and  resumed  as  their 
own,  the  property  and  dominion  in  and  over  the  said 
wheat,  and  disposed  of  the  same  for  their  own  advan- 
tage: and  in  the  other  plea  to  the  new  assignment, 
the  Defendants  state,  that  the  Plaintiffs  remitted  to  the 
Defendants,  instead  of  a  banker's  draft  on  London^  an 
acceptance  of  their  own. 

To  which  pleas  to  the  new  assignment  the  Plaintifi 
demur. 

By  the  new  assignment,  therefore,  the  Plaintiffi  have 
altogether  passed  by  the  grievances  justified  by  the  De- 
fendants in  their  plea  to  the  second  count,  that  is,  the 
stoppage  of  the  wheat  in  transitt^  and  complain  only  of 
the  rescinding  of  the  contract  by  the  Defendants,  and  of 
the  resale  of  the  wheat  by  them  to  other  persons  than 
themselves  the  Plaintiffs,  forthwith  upon  their  stopping 
of  the  said  wheat,  and  before  the  lapse  and  expiration  of 
a  reasonable  time  for  the  Plaintiffs  to  make  such  remit- 
tance according  to  the  contract.  And  upon  this  state  of 
the  record,  we  think  it  is  unnecessary  to  consider  whether 
the  pleas  to  the  new  assignment  contain  a  legal  justifi- 
cation or  not,  or  to  determine  whether  the  Defendants, 
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upon  the  neglect  of  the  Flaintiflfs  to  remit  the  draft  upon        18S9. 
the  London  bankers,  had  the  right  forthwith  to  rescind 
the  sale ;  because  it  appears  to  us,  that  the  Plaintiffs, 
under  the  circumstances  pleaded  and  admitted  on  this  .  Bowkbb. 
record,  are  not  in  a  condition  to  maintain  an  action  of 
trover  for  the  sale  of  the  wheat.     For,  in  order  to  main- 
tain trover,  the  Plaintiffs  must  not  only  have  the  right 
of  property  in  the  goods  for  which  the  action  is  brought, 
but  the  right  to  the  possession  also.     And  in  this  case, 
admitting  that  the  contract  of  sale  vested  the  property 
of  the  wheat  in   the   Plaintiffs,  yet,   before   they   ac- 
quired the  right  to  the  possession  of  the  wheal,  the 
Plaintiffs  were  bound  by  the  terms  and  condition  of  the 
contract,  upon  the  receipt  of  the  invoice  and  bill  of 
lading  of  the  wheat,  to  remit  to  the  Defendants  a  ban- 
ker's draft  on  London  at  two  mbnths  date,  which  they 
altogether  failed  to  do.     It  was  a  condition  obviously 
introduced  for  the  security  of  the  Defendants,  that  they 
should  not  part  with  the  possession  of  the  wheat  until 
the  banker's  draft  was  remitted :  and  for  this  purpose 
the  receipt  of  the  invoice  and  bill  of  lading  by  the  Plain- 
tiffs, and  the  remitting  of  tlie  banker's  draft  by  them, 
are  made  by  the  terms  of  the  contract  concurrent  acts ; 
and  consequently  the  entire  failure  in  the  performance 
of  the  latter  act  on  the  part  of  the  Plaintiffs,  prevented 
the  right  of  possession  of  the  wheat  from  vesting  in 
them.     The  Plaintiffs,  therefore,  according  to  the  de- 
cision of  the  Court  of  K.  B.  in  Bloxam  v.  Sanders  {a\ 
with  the  facts  of  which  case  those  of  the  present  very 
nearly  agree,    cannot    maintain  an   action  of   trover 
against  the  vendors  for  reselling  the  goods,  however  they 
might  have  been  able  to  have  brought  a  special  action 
upon  the  case  against  them  for  any  damage  sustained  in 

(a)  4J?.  (3iC.941* 
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18S9t       oonsequeilce  of  the  resale,  witliout  waiting  a  reasonable 

■  time  for  the  remitting  of  the  banker's  drafts.    And  this 

Wutinaimst  meets  the  justice  of  the  case ;  for  in  such  actioni  they 

BowKBA.      would  recover  only  the  damages  actually  snstaltied  in 

consequence  of  the  resale,  which  might  be  very  small ; 

and  not,  as  in  ail  action  of  trover,  the  full  value  of  the 

goods  for  which  they  had  not  paid  according  to  the 

terms  of  the  contract 

We  therefore  give 

Judgment  for  the  Defendants. 


fiND  M  £ast£r  term. 
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SECOND   TEAR  OP  THE   REION  OF   VICTORIA. 


The  Judges  who  usually  sat  in  Banc  during  this 
Term  were, 

TiNDAL  C.  J.  COLTMAN  J. 

Vauohan  J.  Erskine  J. 


James  v.  Linohah  and  Another.  Majf  22. 

THE  Pimntiff  declared  in  debt,  and  demanded  100/^  Plaintiff  de- 
fer work  and  labour  done  by  the  Plaintiff,  and  f*^^  ^*^* 

^  'for  lOOL  due 

upon  an  account  stated.  for  irork  and 

According  to  the  Plaintiff's  particular  of  demand,  the  lAboor^  and 
action  was  brought  for  962.  17 s»  II dL,  being  the  balance  grated.    Plea, 
of  an  amount  of  costs  due  to  him  for  work  and  labour  payment  of 

done  by  him  as  a  solicitor  for  the  Defendants  in  the  Y^  ^  f**" 
p       ^.^  faction  of  the 

vx>iirt  of  Chancery.  ■  causes  of 

Tie  Defendants  pleaded,  first,  that  they  were  never  sction  men- 

^^tiff  prored  that  96/.  Hi.  Ud.  was  due  to  him  for  the  baknce  of  his 
^^foont,  after  giving  credit  for  the  100/.  he  had  received,  and  that  Defendanta 
bad  admitted  the  correctness  of  the  account :  Held,  that  the  plea  was  not  proved^ 
^  that  Plabtiff  need  not  new  assign. 

VOL.  ▼•  00 


^.  <ficd'  ^f^ 


55^ 


TRINITY  TERM, 


1839. 
Jambs 

LiMOHAM. 


Secondly,  that  after  the  100/.  in  tha  declaratioQ  men* 
doned  became  due  from  the  Defendants,  and  after  the 
accruing  of  the  said  causes  of  action  and  each  of  them 
to  the  Plaintiff  in  respect  thereof,  and  before  the  com- 
mencement of  this  suit,  the  Defendants  paid  to  the  PlaiD- 
tiff  divers  sums  of  money,  amounting,  in  the  whole,  to 
the  said  sum  of  100/.,  in  full  satisfaction  and  dischai^oT 
the  same,  and  of  all  damages  sustained  by  the  PlaiDtiff 
by  reason  of  the  detention  thereof;  which  sums  of  money 
the  Plaintiff  accepted  in  such  satisfaction  and  discharge 
as  aforesaid.     Verification. 

The  Plaintiff  joined  bsue  on  the  first  plea,  and  repYid 
to  the  second,  that  the  Defendants  did  not  pay  the 
Plaintiff  the  said  sum  of  100/.  in  full  satisfaction  aod 
discharge  of  the  said  debt  due  from  the  Defendants  as 
aforesaid,  and  of  the  damages  by  him  sustained  by 
reason  of  the  detention  thereof,. nor  did  he  accept  the 
said  sum  of  100/.  in  full  satisfaction  and  discbarge  of  the 
said  debt  and  damages. 

At  the  trial  it  was  proved  that  96/.  175.  lid.  was  doe 
from  the  Defendants  on  the  balance  of  an  account  for 
work  done  by  the  Plaintiff  for  them  as  a  solicitor;  and 
that  one  of  the  Defendants,  when  called  upon  to  pay  it, 
was  about  to  draw  a  check  for  the  amount,  but  postponed 
giving  it  till  he  had  seen  the  other  Defendant,  and  after- 
wards refused. 

It  appeared  that  the  Plaintiff's  claims  against  the  De- 
fendants from  the  time  he  was  first  employed  by  them 
to  the  commencement  of  this  action,  had  amounted  to 
196/.  17&  llcLf  and  that  the  Defendants  had,  at  various 
times,  before  the  action  was  commenced,  paid  the  Plain- 
tiff several  sums,  amounting  to  100/. ;  upon  which  it 
was  contended  that  the  Defendants  had  proved  their 
second  plea,  and  that  the  Plaintiff,  in  order  to  recover, 
ought  to  have  new  assigned.  Bosanquet^  J.,  however, 
who  presided  at  the  trial,  was  of  a  different  opinion ; 
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and  a  Terdict  was  taken  for  the  Haintiff,  with  leave  for        1839. 

the  Defeadants  to  move  to  enter  a  nonsuit  instead.  

James 

CnmdeTj  for  the  Defendants,  accordingly  moved  for  Lj^ohah. 
a  nonsuit^  on  the  ground  urged  at  the  trial.  As  the  De- 
fendants had  paid  100/.,  the  sum  demanded  in  the 
declamttoDy  the  Plaintiff  should  have  new  assigned  if 
he  went  for  any  sum  other  than  that  in  respect  of  which 
the  payments  had  been  made.  In  HaU  v.  Middleton  (a\ 
in  an  action  for  money  lent  and  on  an  account  stated, 
the  defendant  pleaded  payment,  and  the  plaintiff  proved 
a  sum  of  15/.  to  have  been  lent  in  August  1833,  and 
to  have  been  acknowledged  as  due  by  the  defendant 
in  Febnuny  1834;  and  notwithstanding  the  defendant 
proved  a  payment  of  15L  in  October  1833,  the  jury 
having  found  a  verdict  for  the  plaintiff,  the  Court  di* 
rected  a  new  trial,  on  the  ground  that  the  under-sheriff 
shoold  have  directed  the  jury  to  inquire  whether  there 
was  a  second  debt  If  there  was  a  second  debt  in  the 
present  case,  the  Plaintiff  should  have  new  assigned  it 
A  rule  nisi  having  been  granted, 

Kelfy  and  James  shewed  cause. 

The  Defendants  having  pleaded  that  they  paid  the  100/. 
in  satisfaction  of  the  demand  in  the  declaration,  it  was 
unnecessary  for  the  Plaintiff  to  new  assign :  it  appeared 
by  the  particular  of  demand  that  the  Plaintiff  went  for 
the  balance  of  an  account ;  and  the  payments  made  by 
the  Defendants  applied  to  earlier  portions  of  the  ac- 
count, not  to  the  balance.  Freeman  v.  Crqfis  (i),  there* 
fore,  is  in  point  for  the  Plaintiff.  There,  in  debt  for 
work  and  labour,  &c.,  the  aggregate  of  the  sums  stated 
in  the  declaration  being  30/.,  the  defendant  pleaded 
payment  of  divers  sums  of  money,  amounting  in  the 

(a)  4  jr.  <j^  AdoL  107.  (b)  4  Mees.  ^  Wekb.  4. 
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18S9.  whole  to  the  amount  of  all  the  debts  and  moneys  in  the 
declaration  mentioned.  The  defendant  proved  pay- 
ments to  the  amount  of  92/. ;  but  the  plaintiff  proved 
LiNOHAK*  work  done,  &c.,  to  the  amount  of  107/. ;  and  it  was  beM 
that  the  plaintiff  was  entitled  to  a  verdict  for  the  balance, 
and  was  not  bound  to  new  assign. 

If  there  had  been  any  doubt  as  to  the  appropriation  of 
the  payments,  the  Plaintiff  might,  upon  application  to  a 
Judge,  have  increased  the  amount  of  damages  laid  in 
the  declaration ;  Collins  v.  Aron.  (a)  Hall  y.  MiddU- 
ton  {b)  has  no  application  to  the  question  before  the 
Court. 

Cromoder  and  Bayley  in  support  of  the  rule.  *  The 
declaration  being  general  and  the  plea  general,  if  it 
does  not  hit  the  demand  the  Plaintiff  relies  on  he  is 
bound  to  new  assign ;  1  Wms,  Sound.  299  &,  note  6  to 
Greenev.  Jones ;  Bamesy.Hunt{c)j  Bonoenv.JenUn{d), 
Stephen  on  Pleadings  262,  d.  Heydon  v.  Thompson  (t) 
shews  that  since  the  new  rules  this  principle  applies  as 
well  to  actions  ex  contractu  as  ex  delicto  ;  and  Ifiduii 
V.  Williams  (g),  that,  if  the  defendant  plead  payment 
to  a  part  of  the  demand,  and  non-assumpsit  to  the 
residue,  the  plaintiff,  upon  proving  the  contract,  viU 
be  entitled  to  nominal  damages,  though  the  defendant 
prove  payment  of  the  whole  demand :  therefore,  where 
the  defendant  pleads  payment  to  the  whole  declaration, 
he  is  entitled  to  be  apprised  of  his  mistake,  if  the  Plain- 
tiff goes  for  a  demand  not  embraced  by  the  plea.  Free- 
man  v.  Crafts  appears  to  be  a  hasty  decision,  and  the 
point  was  not  fully  considered,  for  the  Court  did  not 
advert  to  instances  of  new  assignment  in  actions  of 
assault,  where  there  have  been  two  assaults,  one  justify 

(a)  4  New  CaseSy  2SS.  (df)  6  Adok  S;  EU.  911- 

(ft)  ^B.Si  Adol.  107«  (0)  1  ^doL  S^  EO.  210. 

(e)  11  East,  451.  (g)  2  Meea.  S^  WM.  15S' 
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able  and  another  not  Such  cases  do  not  diilfer  in  1839. 
principle  from  actions  of  debt,  where  the  declaration  is 
general,  and  some  of  the  debts  have  been  paid.  The 
delivery  of  a  particular  makes  no  difference;  for  it  Linoham. 
cannot  be  adverted  to  in  the  pleadings,  —  Booth  v. 
Howard  (a)  f  —  or  enable  the  Defendant  to  establish  a 
payment ;  Ernest  v.  Brcnxm.  {b) 

TiNDAL  C.  J.  I  think  this  is  not  a  case  in  which  the 
Plaintiff  should  be  compelled  to  new  assign. 

The  object  of  a  new  assignment  is,  to  make  certain 
what  the  plea  has  rendered  uncertain:  as  where  the 
Defendant  has  mistaken  the  object  of  the  Plaintiff's 
demand,  and  has  pleaded  a  good  answer  to  something 
which  is  not  the  cause  of  action.  Take  the  common  case 
of  a  declaration  for  an  assault,  a  plea  of  son  assault 
demesne^  and  a  new  assignment  that  the  action  was 
brought  for  a  different  assault ;  or  a  justification  of  im- 
prisonment under  process,  and  a  new  assignment  of  an 
imprisonment  before  the  issuing  of  process :  or,  to  an 
action  for  a  trespass  in  the  plaintiff's  close  called  Dale, 
a  plea  that  the  defendant  has  a  close  called  Dale,  and  a 
new  assignment  that  the  trespass  was  in  the  plaintiff's 
Dale. 

In  the  present  case  we  are  called  on  to  say  that  the 
Plaintiff  should  have  new  assigned,  after  evidence  has 
been  gone  into  which  shews  that  there  never  could  have 
been  any  doubt  between  the  parties  that  this  action  was 
brought  for  the  balance  of  an  account,  which  one  of  the 
Defendants,  when  called  upon,  admitted  to  be  due.  I 
don't  see  what  there  was  to  new  assign.  But  suppose  it 
to  be  otherwbe,  and  the  declaration  and  plea  to  be  at 
large,  as  the  counsel  for  the  Defendants  have  contended, 
the  plea  is  that  the  payment  was  made  and  received  in 

(a)  5  DowL  438.  (b)  S  New  Cases,  674. 
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1839.       satisfaction  of  the  demand  in  the  declaration.    If  it  was 
not  received  in  satisfaction  of  that  precise  demand,  tbe 
plea  iails,  according  to  the  principle  established  in  Bama 
LiNGHAM.     V.  Hunt;  so  that  either  way  the  Plaintiff  was  not  called 
upon  to  new  assign.     The  rule  must  be  discharged* 

BosANQUET  J.  I  am  of  the  same  opinion.  I  do  not 
find  any  case  in  which,  under  circumstances  like  tbe 
present,  a  new  assignment  has  been  held  necessary:  on 
the  contrary,  Freeman  v.  Crctfis  decides  that  it  is  unD^ 
cessary. 

CoLTMAN  J.  The  plea  sets  up  a  payment  in  dischaip 
of  the  demand  in  the  declaration :  proof,  therefore,  of 
payment  of  what  forms  no  part  of  the  Plaintiff's  demand 
will  not  satbfy  the  plea ;  and  the  case  &]ls  wUhin  the 
principle  of  Barnes  v.  Hunt,  where  the  defendant,  who 
pleaded  leave  and  licence  to  a  declaration  complaiiiiDg 
of  several  trespasses,  was  held  to  have  failed  in  establish- 
ing his  plea,  when  he  proved  a  licence  in  respect  ooly 
of  some  of  the  trespasses. 

Erskine  J.  The  Defendants  plead  that  they  have 
paid  100/.  in  full  satisfaction  of  the  debt  demanded  ia 
the  declaration;  and,  unless  they  prove  a  payment  of 
that  demand,  they  have  not  established  their  plea. 

Rule  discbar]ged. 
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EmMOTT  t;.  KeARNS.  May  25. 

npHE  declaration  stated  that  John  Walsh  owed  the  Plaintiff  hav- 

■*•    Plaintiff  23/.  105.  for  the  hire  of  a  cabriolet ;  and  in  ^"8  V^^^^ 

consideration  that  the  Plaintiff  would  take  by  way  of  ^^^^  ^fj 

payment  a  bill  accepted  by  Walshy  payable  two  months  debt^  De- 

afier  date,    and  would  forbear  proceeding  for  the  debt  ^'^'*^'^'*  ^-'^ 

,  attorney,  sent 

till  the  bill  was  due,  the  Defendant  promised  to  guarantee  to  Plaintiff  a 
the  payment  of  the  bill.  Averment  of  dishonour  of  the  ^^^^  accepted 
bill,  and  of  non-payment  by  Walsh  and  the  Defendant,     nionths  en- 

The  Defendant  pleaded,  among  other  things,   that  closed  in  a 
there  was  no  sufficient  note  in  writing  of  his  promise,  as    ^^^t  ^^ 
required  by  the  statute  of  frauds;  upon  which  issue  was  fendant  said, 
taken.  ''.^-  heing 

At  the  trial  it  appeared   Walsh  owed   the    Plaintiff  j^  reojMnc 
28^  lOs.  for  the  hire  of  a  cabriolet,  and  that  the  De-  remittances, 

fendant,  who   was  Walsh's  attorney,   had   written   the  *"^  ^,^^  ^' 

.     ,  pressing  your- 

following  letter  to  the  Plaintifi^  ^^  &  time  when  Walsh  self  incon- 

was  about  to  go  abroad,  and   the  Plaintiff  had  been  venienced  for 

«^   •      e     !.•    J  u*  money,  1  send 

pressmg  for  his  debt.  y^,^  hjs  ac- 

*^Red  Lion  Square,  24th  March,  '38.  ceptance  at 
"  Major  Walsh  being  again  disappointed  in  receiving  S}^.  ™^*** 
remittances,  and  you  expressing  yourself  inconvenienced  fused  to  take 

for  money,  I  enclose  you  his  acceptance  payable  here  at  *^®  ^^  unless 

,  •?  .  •.  1  Defendant 

two  months :  you  may  put  your  name  as  drawer,  and  p^^  i,jg  „^;j^g 

safely  pay  it  away.  to  it    De- 

W.  M.  Reams:'  ^«»«l"*t  wrote 

on  the  back 
The  Plaintiff  called  on  the  Defend^t  to  say  he  would  of  the  letter^ 

not  take  the  bill  unless  the  Defendant  also  put  his  name  '[^  J!?"  *^®. 
♦   •       L  t       -r>.  *.     1  ,  the  bill  paid 

to  It,  whereupon  the  Defendant  wrote,  on  the  back  of  for  JT." 

the  above  letter,  Held^  that 

Defendant 
▼u  responsible,  and  that  the  consideration  for  the  guaranty  sufficiently  ap- 
pcMed. 

o  o  4 
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''  I  never  put  my  name  to  bills :  respectable  pro- 
fessional men  should  not;  but  I  will  see  it  paid  foe 
Major  ffalsh. 

W.  M.  K" 

The  non-payment  of  the  debt  having  been  prored, 
an  objection  was  taken  that  no  consideration  for  the  De- 
fendant's promise  appeared  on  the  guaranty;  and  the 
Chief  Justice  was  requested  to  nonsuit  the  Plaintiff;  bat 
he  declined  to  do  so,  and  a  verdict  was  given  for  the 
whole  amount*    Whereupon 

Andr&ws  Seijt  now  moved  for  a  new  trial,  contending 
that  the  Plaintiff  ought  to  have  been  nonsuited  on  the 
ground  above  stated ;  and  also  that  the  Defendant  ne?er 
intended  to  become  personally  responsible,  but  only  to 
see  the  debt  paid  out  of  Major  WalsKs  estate. 

■ 

TiNDAL  C.  J.  I  see  no  reason  for  a  nonsuit  or  a  new 
trial.  Under  the  circumstances  which  have  been  proved, 
I  think  the  Defendant's  indorsement  on  the  letter,  which 
he  had  himself  forwarded  with  the  bill  of  exchange  to  the 
Plaintiff^  amounts  to  this,  —  "  In  consideration  of  yoor 
forbearing  to  sue  Major  Wakh  for  two  months,  I  will  pay 
the  bill  if  he  fails  to  do  so.'' 


BosANQUET  J.  I  think  this  is  a  clear  case  of  the  Flain- 
tiff  forbearing  to  sue  at  the  instance  of  the  Defendaat 


CoLTMAN  J.  and  Ersrjne  J.  concurred. 


Rule  refused. 


2  VICTORIA-  561 

ft 

1839. 


Saunoerson  and  Others  v.  Piper  and  Others.       May  27. 

rpHIS  action  was   brought  against  the  Defendants  In  an  action 
as  acceptors  of  a  bill  of  exchange,  which  in  figures  ^P^^  a  bill  of 

GZCllUlflfIC 

was  expressed  to  be  drawn  for  245^,  in  words  for  two  drawn  in' 

hondred.  figures  for 

The  Plaintiflfe  declared  on  it  as  a  bill  for  245Z. ;  and  ^*^J  "^^^^ 

the  Defendants  pleaded  that  they  did  not  accept-  hundred^  a 

A  verdict  was  found  for  the  Plaintiflfs,  subject  to  the  ▼^^ct  was 

.        taken  for 
opimon  of  the  Court  upon  a  case,  in  which  the  question  plaintiff^ 

was,  whether,  upon  such  of  the  evidence  given  at  the  subject  to  the 

trial  as  might  be  deemed  to  be  admissible,  the  Plidntiffs  ^^  ^™  ,f 

were  entided  to  recover  in  this  action,  either  the  sum  special  case : 

of  245L  and  interest,  or  the  sum  of  200/.  and  interest.  ^^  ^^  ^^ 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs  qi^q  ^^^ 

were  entitled  to  recover  either  of  those  sums,  a  verdict  Plaintiff  was 

was  to  be  entered  accordingly.     If  the  Court  should  be  ^j^^^,  either 

of  opinion  that  the  Plaintiffs  were  not  entitled  to  recover  of  those  sums, 

«ny  sum  from  the,  Defendants,  a  nonsuit  was  to  be  '  Tff^^^T^ 

entered.    The  Court,  after  argument,  decided  that  the  accordingly; 

Plaintiffii  were  entitled  tojudgment  for  200/.  {a).  Where-  ^  neither,  a 
nn^-  nonsuit:  The 

^^  Court  di- 

rected a  ver- 

Tdfaurd  Serjt.  obtained  a  rule  calling  on  the  Plain-  J^cA^j^^'*' 
tiffs  to  shew  cause  why  a  nonsuit  should  not  be  entered,  fendants  had 
or  why  the  Defendants'  costs,  including  the  costs  of  the  heen  ready  to 
special  case,  should  not  be  deducted  from  the  200t,  not't^dcr^- 
^d  judgment  be  entered  for  the  balance,  or  why  ex-  Held,  that 
ecution should  not  issue  for  such  balance  only;  upon  Pl^^^ffwas 
an  affidavit  that  the  Defendants  were  always  ready  to  the  costs  of 

^OOL    He  contended  that   this   was   not  a  case  ^^  cauae^ 

including  the 
special  case,  and  that  the  Court  might  amend  the  declaration. 

(a)  See  anU,  p.  425. 
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18S9.        in  which  a  Judge  at  Nisi  Prius,  or  the  Conrt,  woald 

have  amended  the  record,  and  therefore  the  Plaintiff 

Saukdebson   Qught  to  be  nonsuited ;  but  that,  at  all  events,  the  De- 
PxpBB.       fendants,  having  sucoessfoUy  resisted  the  dtemand  for 
245^9  c^d  having  offered  to  pay  200/.,  were  at  least 
entided  to  the  costs  of  the  i^iecial  case. 

Wilde  Serjt  and  jB.  V.  Richards  shewed  cause.  It  b 
clear,  from  the  question  at  the  end  of  the  special  case, 
that  the  parties  consented  that  the  Court  should  amend 
the  record  if  necessary;  otherwise  they  would  not  kave 
been  directed  to  give  judgment  for  20QU  But  withoat 
any  consent,  this  was  a  variance  in  the  description  of  a 
written  instrument  by  which  the  Defendants  were  not 
misled)  and  therefore  expressly  the  subject  of  amend- 
ment under  the  recent  statute.  Then,  the  Defendants 
did  not  confine  their  defence  to  the  difference  between 
200/.  and  245/.,  but  contended,  in  argument,  that  the 
bill  was  void  for  uncertainty.  The  Plaintiff,  therefore, 
had  succeeded  upon  the  merits,  and  were  entitled  to  the 
substantial  costs  in  the  cause.  The  Defendants  had 
pleaded  no  tender  before  the  day  the  bill  became  due; 
and  an  offer  afterwards  was  too  late ;  Httme  v.  Pqglot  [a\ 
Poole  V.  Tumbridge.  (i) 

Talfburd.  The  Court  had  no  power  to  give  judg- 
ment for  200/.  without  first  amending  the  record;  and, 
no  application  to  amend  having  been  made  at  the  trial, 
the  Defendants  might  resist  any  amendment  except  on 
the  terms  of  receiving  their  costs.  After  having  prevailed 
in  the  argument,  it  was  hard  they  should  pay  the  costs. 

Tin  DAL  C.  J.  It  appears  to  me  that  this  question  is 
to  be  determined  upon  the  form  of  the  special  case,  and 
the  question  propounded  tit  the  end,  which  embodies  the 
intention  of  the  parties. 

(a)  8  East^  l67.  (6)  2  3fee».  S^  Wd^.  S^. 
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The  case  states  that  the  bill  was  drawn  in  ^ures  for        18S9. 
24f5Lj  and  in  words  for  two  hundred ;  and  that  evidence        — - 
was  received  to  shew  what  the  Defendants  intended  by   ^^^^^^^'on 
their  acceptance  of  the  bill ;  and  the  question  for  tlie       Piper. 
opinion  of  the  Court  was,  whether,  upon  such  of  the 
evidence  given  at  the  trial  as  might  be  deemed  to  be 
admissible^  the  Plaintifi  were  entitled  to  recover  in  the 
action,  either  the  sum  of  245JL  and  interest,  or  the  sum 
of  200L  and  interest     If  the  Court  should  be  of  opinion 
that  the  Plainti£Ps  were  entitled  to  recover  either  of  those 
sumsi  a  verdict  was  to  be  entered  accordingly.     If  the 
Court  should  be  of  opinio^  that  the  Flaintifis  were  not 
enutled  to  recover  any  sum  from  the  Defendants,  a 
nonsuit  was  to  be  entered.     The  last  alternative  never 
occurred,  and  therefore  the  verdict  has  been  entered  by 
consent  of  parties. 

Then  comes  the  question  whether  the  Court  can 
amend  the  count  to  make  it  conformable  to  the  verdict  ? 
and  upon  that  I  entertain  no  doubt 

The  parties  knowing  the  merits  on  both  sides,  and 
the  Defendants  not  having  pleaded  a  tender,  I  should 
have  allowed  the  amendment  at  the  trial  without  costs. 
I  thbk,  therefore,  this  rule  should  be  discharged. 

Vaughan  J.  This  was  precisely  the  case  for  an 
amendment;  and,  as  to  costs,  the  Defendants  made  no 
tender  before  the  action,  and  have  concluded  themselves 
by  the  form  of  the  question  put  to  the  Court 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  amend- 
ment oouki  throw  no  difficulty  on  the  Defendants;  and 
their  course  should  have  been,  if  they  were  content  to 
pay  200^,  to  have  taken  out  a  summons  to  stay  proceed- 
ings on  payment  of  that  sum :  but  even  on  argument  they 
never  abandoned  their  resistance  to  the  whole  demand. 

I  think,  therefore,  this  rule  should  be  discharged. 
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I8S9.  Erskine  J.     It  is  clear  that,  if  an  applicadon  to 

-        amend  had  been  made  at  the  trial*  the  Chief  Justice 

Saundbbson   would  have  granted  it  on  payment  of  nominal  costs, 

PiPEB.       unless  he  saw  that  the  Defendants  would  be  placed  in  a 

worse  situation  by  the  amendment     But  that  was  not 

so ;  and  the  costs  which  they  now  seek  to  avoid  hare 

been  Incurred  by  their  own  want  of  decision :  if  thej 

had  tendered  200/.,  or  had  applied  to  stay  proceedings 

on  payment  of  that  sum,  the  Plaintiff  would  not  have 

been  entitled  to  the  costs  of  the  further  proceedings. 

But,  instead  of  taking  that  course,  they  agreed  to  a 

special  case,  on  which  the  Court  was  to  enter  a  verdict 

for  the  sum  to  which  the  Plainti£&  should  be  foaod 

entitled.     The  rule  therefore  must  be 

Discharged. 


May  27.  Doe  dem.  Wyatt  "o.  St  ago. 

Execatrixes      p^JECTMENT  by  the  overseers  of  Si.  Helens  for  s 

of  tenant  fi»m  cottage. 

year  to  year 

signed  ^e  ^^  ^°®  ^^  before  Parke  B.,  it  appeared  that  in  1719 

following  in-  the  premises  were  let  to  Frank,  by  the  parish  officers, 

"  We^o'  ^^^  ninety-nine  years,  at  a  pepper-corn  rent   This  lease 

hereby  re-  came  into  the  possession  of  Stagg,  who  died  and  left  it 

nounce  and  ^^  ijjg  widow.    She  married  CAeverton,  and  he  held  pos- 

also  sunender  session  of  the  cottage  when  the  lease  expired  in  1818. 

and  yield  up  From  that  time  to  1822  he  paid  the  parish  officers  a 

!i  right^''  rent  of  4t  45.  per  annum.- 

tide,  interest, 

rue,  trust,  term^  and  terms  of  years  whatsoever;  andpoasesaion  of  thatmemige 

called  b:' 

Held,  a  surrender,  and  not  a  disclaimer. 


Staoo« 
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Cheoerton  died  in  1824;  and  from  that  time  till  1886        1889. 

his  widow  and  the  daughter  of  Stei^  remained  in  pos-       ' 

session  of  the  premises.    Mrs.  Cheverton  died  in  1886,      ^  ^®™" 
after  which  the  Defendant  Stagg  continued  in  occu-  ty. 

patiou. 

The  lessors  of  the  Plaintiff  relied  on  a  paper  executed 
in  Jlfoy  1838,  by  the  executrixes  and  one  of  two  executors 
of  CheoerUm^  as  follows :  — 

"  We  the  undersigned  executrixes,  named  and  ap- 
pointed in  and  by  the  last  will  and  testament  of  John 
Cheverton,  late  of  the  parish  of  St.  Helensj  in  the  Lie 
oj  Wight  and  county  of  Southampton^  husbandman,  de- 
ceased, dated  the  15th  day  of  February  1824,  and  who 
baye  duly  proved  the  same  in  the  Registry  Court  of  the 
Bishop  of  Winchester^  and  taken  upon  ourselves  the 
execution   thereof,  do  hereby  renounce  and  disclaim, 
and  also  surrender  and   yield  up,   unto  the  church- 
wardens and  overseers  for  the  time  being  of  the  said 
parish  of  St.  Helens^  all  right,  title,  interest,  use,  trust, 
term  and  terms  of  years  whatsoever,  and  possession  of 
and  in  all  that  messuage  or  tenement  and  premises 
called  Belcrqfij  situate  in  the  said  parish  of  St.  Helens^ 
formerly  in  the  possession  of  the  said  John  Cheverton^ 
as  tenant  thereof  to  the  said  parish  of  St.  Helens.    Wit^ 
ness  our  hands,  this  21st  day  of  May  1888* 

Harriett  Wickens* 

Matthew  WickenSj  husband  of  the  above* 
F.  M.  Cheverton:' 
This  instrument  being  unstamped,  the  counsel  for 
the  Defendant  contended  that  it  was  a  surrender,  and 
objected  to  its  being  received  in  evidence. 

The  learned  baron  thought  it  might  operate  as  a  dis* 

claimer,  and,  having  admitted  it  in  evidence,  directed  a 

verdict  for  the  Plainti£P,  with  leave  for  the  Defendant  to 

move  to  set  it  aside  and  enter  a  nonsuit  instead. 

The  jury  found  that  the  tenancy  from  year  to  year  in 
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1889.        Cheverfon  had  not  ended,  and  that  the  Defendant  had 

not  made  any  surrender. 

l>oe  dem. 
Wtatt 

V,  Erie  having  obtained  a  rule  nisi  for  a  nonsuit  on  the 

Staim}.       above  objection, 

Crowder  and  G.  Moore,  who  shewed  causey  conteoded 
that,  as  there  was  no  evidence  of  any  tenancy  for  thehst 
six  years,  there  was  nothing  to  surrender ;  and,  in  onkr 
that  the  instrument  might  have  any  operation,  it  most 
be  construed  as  a  disclaimer.  In  Leigh  v.  Thoniton  {a\ 
it  was  held  that  the  statute  of  limitations  was  a  good 
defence  to  an  action  by  a  landlord  for  rent,  agauist  one 
who  had  once  been  his  tenant  from  year  to  year,  but 
who  had  not  within  the  last  six  years  occupied  the 
premises,  paid  rent, .  or  done  any  act  from  which  a 
tenancy  could  be  'inferred ;  although  the  tenancy  had 
not  been  determined  by  a  notice  to  quit 

Without  entry,  too,  the  executrixes  could  not  sar- 
render,  for  till  entry  an  executor  has  not  a  possessory 
title  to  chattels  real ;  Williams*s  Executors,  484.,  last  edit; 
and  there  was  no  pnx^  of  any  entry  by  the  p^'soos 
who  signed  this  instrument;  but  they  might  renounce 
damnosam  hereditatem ;  ^ep.  Touchst.  5S. :  and  such  a 
renunciation  or  disclaimer  as  this  would,  at  idl  events, 
render  unnecessary  any  notice  to  quit;  Doe  dem.  Caheri 
V.  Frowd.  (i) 

.  Erie  and  Buti  in  support  of  the  rule.  A  disclauner  is  a 
denial  of  the  landlord's  title,  not  a  renunciation  of  the 
tenant's ;  Doe  dem.  EUerbrock  v.  Fbfnn.  (c)  The  in- 
strument in  question  contains  no  denid  of  the  landlord's 
title,  and,  unless  it  be  construed  as  a  surrender,  can  have 


\ 


a)  IB.S;  Aid,  625.  (c)  1  Cn  M.  S;  R.  137* 

h)  4  i9fn^«  551. 


2  VICTORIA. 

no  operation.  Any  words  will  operate  as  a  surrender 
or  assignment^  if  such  be  tlie  intention  of  the  parly; 
Parmenier  v.  Webber  {a) ;  if  an  instrument  can  operate  as 
a  surrender  it  must  have  the  appropriate  stamp,  though 
the  word  sutrender  be  not  used ;  Williams  v.  Sawyer  (&); 
and,  even  if  it  would  operate  as  a  renunciation  of  title  as 
well  as  a  surrender,  it  cannot  be  used  as  a  renunciation 
unless  it  have  a  surrender  stamp ;  just  as  a  lease,  which 
contains  a  contract  for  the  sale  of  goods,  cannot  be 
produced  as  evidence  of  the  contract  unless  it  have  a 
lease  stamp.     Carder  v.  DrakefML  (c) 

TiNDAL  C.  J.  I  am  unable  to  construe  this  instrument 
as  anything  but  a  surrender.  It  is  not  signed  by  all 
the  executors,  and  the  jury  find  that  CkevertorCs  tenancy 
from  year  to  year  was  still  existing.  The  cause  must 
go  down  again  on  payment  of  costs  by' the  Plaintiff. 

The  rest  of  the  Court  concurred. 

Rule  absolute  for  a  new  trial. 


S67 
18S9. 


Doe  dem. 
Wyatt 

9. 

Stagg. 


(a)  ^B.  Moore,  656. 
{b)  8B.ifB.70. 


(c)  S  Taunt.  38%. 


Pearson  v.  Yewens* 


May  30, 


TN  Easter  term,  a  rule  for  discharging  the  Defendant  Defendant 

out  of  the  custody  of  the  warden  of  the  Meet^  on  having  been 

.     arrested  by 
mesne  process,  at  the  suit  of  the  Plainti£^  was  made  piaintifPin  an 

absolute,  on  the  ground  that  the  Defendant  had  been  ^^  man^ 
iMly  arrested.  ^;^,y 

the  Court  to 
^  discharged  out  of  custody  at  his  suit.    Defendant  being  in  custody^  however^ 
in  another  action,  Plaintiff  lodged  a  fresh  detainer  against  him :  Held,  that 
Plaintiff  could  not  legally  do  this  till  be  had  seryed  him  with  the  rule  for  his 
diiduurget 
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18S9. 

PSAIMON 

V. 

Yewbnb. 


The  Plaintiff  omitted  to  serve  this  rule  for  the  <&• 
chai^  of  the  Defendant  on  the  warden  of  the  FkeL 
But,  the  Defendant  being  still  in  custody  at  the  suit  of 
another  party, 

Gunning  now  applied  for  a  rule  nisi,  to  charge  him 
in  execution  at  the  suit  of  the  Plaintiff;  and  the  warden 
of  the  Fleet  returned  to  the  habeas  corpus  issued  fcr 
that  purpose,  that  the  Defendant  was  in  custody  of  tlie 
Plaintiff,  and  also  of  another  party,  who  had  a  judgment 
against  him  in  the  Court  of  Exchequer. 

Wilde  Serjt.,  who  shewed  cause  in  the  first  instance^ 
objected  that,  till  the  Plaintiff  had  served  on  the  warden 
the  rule  for  the  discharge  of  the  Defendant  fit>m  tbe 
illegal  arrest,  the  Defendant  must  be  taken  to  be  still 
illegally  detained  at  the  suit  of  the  Plaintiff  who  could 
not  take  advantage  of  that  detention ;  and,  if  he  relied 
on  the  discharge  from  that  detention  in  order  to  proceed 
anew,  he  must  shew  that  the  order  for  discharge  bad 
been  obeyed. 

Gunning.  The  Defendant  being  legally  in  execntioQ 
in  the  suit  in  the  Exchequer,  the  Plaintiff  may  now 
charge  him  in  his  own  suit.  The  Defendant  ought  to 
have  served  the  warden  with  the  rule  for  his  discharge 
in  this  action,  the  rule  having  been  obtained  and  made 
absolute  by  him. 

TiNDAL  C.  J.  The  return  made  by  the  warden  to 
the  habeas  corpus  is  an  answer  to  this  applicatiod,  for 
we  find  that  the  Defendant  is  still  in  custody  in  this 
suit.  We  know  that  we  ordered  him  to  be  discharged ; 
and  the  Plaintiff  should  have  cleared  his  ground  by 
serving  the  rule  for  that  discharge  before  he  proceeded 
to  charge  him  again. 

The  ether  Judges  concurring,  the  rule  was 

Refiised. 
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1839. 


Feltham    V.    Cartwright,    Matthews,    and     Jfcy28. 

Jones. 


T^RESPASS  for  breaking  and  entering  the  Plaintiff's  Plaintifi; 

house  on  the  ISth   of  October  1837,   continuing  ^^^  *"  r 
there  for  five  weeks,  stopping  up  the  chimneys  with  rent^  gave 

straw,  nailinir  up  the  windows  and  doors,  &c.  Defendant, 

ny  her  landlord. 

The  Defendants  severed  in  their  pleas.  Jones  pleaded  the  following 

not  guilty,  —  that  the  house  was  not  the  Plaintiff's, —  undertak- 
and  leave  and  licence;  which  was  traversed.  craaideMiti^ 

The  other  two  pleaded  not  guilty ;  —  that  the  house  of  Mr.  C.  giv- 
was  not  the  Plaintiff's ; — leave  and  licence ;  —  and  a  jus-  JP^  ™e  the 
tification  as  having  distrained  for  rent :  the  Plaintiff  tra-  trained  for 
versed  the  leave  and  licence ;  and  to  the  justification,  re-  rent,  I  under- 
plied,  in  substance,  a  stay  longer  than  the  law  allows.  To  j.-  ^  *^  ^^^ 
that  replication  the  two  Defendants  rejoined  not  guilty,    gion  of  the 
*  At  the  trial  before  Lord  Denman  C.  J.,  it  appeared  P^e/nifes  on 
that  CD  the  ISth  of  October  1838,  Matthews,  as  bailiff  week  from  the 
of  Cartwrighty  distrained  on  the  premises  for  rent  in  date  hereof." 
arrear,  and  put  a  man  into  possession.    While  he  was  J^^  •  *^ 
yet  on  the  premises,  stnunent  by 

On  the  18th,  the  Plaintiff  signed  a  paper  in  the  filing  some 
J   r  1.      .  of  the  fur- 

words  foUowmg ;  —  niture  for  her 

"  In  consideration  of  Mr.  CartTvrigkt  giving  me  the  own  use,  and 

household  furniture  distrained  for  rent,  I  undertake  to  *  y^^J^  . 

give  him  the  possession  of  the  premises  on  or  before  fendant  took 

one  week  from  this  date."  possewion. 

Within  the  week,  the  Plaintiff  acted  on  this  agree-  j^g  sued  him 

Dient  by  selling  some   of  the   furniture  on   her  own  i^i  trespaw, 

account,  and  admitting  Cartwrighfs  gardener  to  work  ^^  ^^^ 

in  the  garden.  pleaded  leave 

and  licence^ 
Held^  that  the  above  instrument  established  the  plea. 

VOL.  V.  p  P 


570  TRINITY  TERM, 

18S9.  But,  as  she  refused  to  quit  the  premises, 

On  the  25th,  Jones^  as  Cartwrighfs  attorney,  entered 

Felthax     jm j  nailed  up  the  doors  and  windows  in  the  maimef 
Cabtwuoht.  described  in  the  declaration. 

It  was  contended,  on  the  part  of  the  Plaintiff,  that 
the  paper  she  had  signed  was  an  agreement  for  the 
breach  of  which  she  might  be  liable  to  an  action: 
but  that  it  was  no  licence  for  the  Defendants  to  take 
possession  of  the  premises :  it  was  also  urged,  that, 
having  been  given  pending  a  distress,  it  was  void 
for  duress.  The  Lord  Chief  Justice  told  the  ju^ 
it  was  evidence  of  leave  and  licence,  and  left  it 
to  them  to  say  whether  or  not  it  was  the  volantaiy 
act  of  the  Plaintiff:  the  jury  finding  it  to  be  soch, 
gave  a  verdict  for  the  Defendants  on  the  special 
pleas,  and  for  the  Plaintiff  on  the  issue  of  Not  Guilty. 
Whereupon, 

Platt^  on  the  grounds  urged  at  the  trial,  obtained  a 
rule  nisi  to  set  aside  the  verdict. 

Tkesiger^  Ogle,  and  Locke,  who  shewed  cause,  con- 
tended that  the  Plaintiff  could  not  proceed  for  trespasses 
by  all,  and  other  trespasses  by  some  of  the  Defendants, 
but  must  make  her  election :  that  she  had  elected  to 
proceed  in  respect  of  the  trespasses  jointly  committed 
by  all,  which  were  committed  on  and  after  the  25tb, 
when  Jones  first  entered,  and  were  covered  by  the  instru- 
ment signed  by  the  Plaintiff.  If  that  instrument  was 
not  in  itself  a  licence,  yet,  coupled  with  the  fact  that  the 
Plaintiff  had  acted  on  it  by  selling  part  of  the  fiimiture 
on  her  own  account,  it  was  evidence  to  go  to  the  juiy, 
that  the  Defendants  were  proceeding  under  a  licence: 
and  after  the  licence  had  been  acted  on,  the  Plaintiff 
could  not  revoke  it. 
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Ciannellf  in  support  of  the  rule.     The  Plain tiif  was        18  39. 

tenant  of  the  premises,  and  treated  as   such  by  the       

distress  made  for  rent.     But  the  instrument  of  the  18th     Fbltham 

was  no  surrender,  or  licence  to  the  Defendants  to  enter,  Cabtwhiobt. 

but  a  mere  executory  agreement,  for  the  breach   of 

which  the  Plaintiff  was  liable  to  an  action ;  and  if  it  was 

not  a  licence,  neither  was  it  evidence  to  support  the 

plea  of  licence.     If  it  was  a  licence,  at  all  events  it  was 

revocable. 

TiNDAL  C.  J.  This  is  an  action  of  trespass  against 
three  Defendants.  Two  justify  together,  and  one  sepa- 
rately. The  two  who  justify  together  plead  a  licence 
for  all  the  trespasses  complained  of,  and  a  distress  made 
for  rent;  on  which  plea  of  the  distress  the  Plaintiff 
replies  that  the  two  Defendants  staid  a  longer  time 
than  the  law  allows ;  and  they  rejoin  not  guilty. 

The  third  Defendant  pleads  separately,  not  guilty, 
and  a  licence. 

It  was  open  to  the  Plaintiff,  at  the  trial,  to  proceed 
either  in  respect  of  the  trespasses  committed  by  the  two 
together,  or  those  committed  by  all  three  jointly :  she 
could  not  recover  in  respect  of  both  sets  of  trespasses : 
and  she  elected  to  proceed  in  respect  of  the  trespasses 
committed  by  the  three  jointly :  it  is  important,  therefore, 
to  see  what  those  trespasses  were.  On  the  13th  of  Ot> 
iober  the  distress  was  made  by  the  two ;  on  the  18th  the 
Plaintiff  signed  the  agreement  in  question;  and  the  third 

Defendant,  Jones,  never  came  to  the  premises  till  the 

25th. 

Then  were  the  trespasses  on  the  25  th,  and  afterwards, 
sanctioned  by  the  leave  and  licence  of  the  Plaintiff? 

^hen  the  five  days  allowed  for  the  distress  had 
expired,  the   Plaintiff  executed  the  following  agree- 

nient:  — 

pp  2 
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1839.  **  In  consideration  of  Mr.  Cartwrighi  ^vmg  me  the 

household  furniture  distrained  for  rent,  I  undertake  to 

Fblthajc     gj^g  IjJjjj  possession  of  the  premises,  on  or  before  one 

Cabtwbiobt.  week  from  this  date.*' 

This  agreement  was  acted  on,  for  the  Phiinti£f  sold 
some  of  the  furniture  on  her  own  account,  and  knew 
that  a  person  sent  by  her  landlord  was  working  in  the 
garden. 

Under  these  circumstances,  did  the  instrument  opente 
as  a  licence,  and  was  it  ever  revoked  ?  I  think  it  coaM 
not  be  revoked  after  it  had  been  acted  on :  but  if  there 
had  been  a  revocation,  that  should  have  been  alleged  on 
the  record. 

Lord  Dentnan  presented  it  to  the  jury  as  evidence  of 
a  licence,  leaving  them  to  say,  whether  or  not  it  was 
given  voluntarily,  which  the  jury  found  to  be  the  case. 

I  think  the  view  taken  of  the  instrument  was  correct, 
and  that  the  question  of  fact  was  properly  left  to  the 
jury. 

Vaughan  J.  The  Plaintiff  only  proceeds  for  the 
joint  trespasses  committed  after  the  25th  of  October^ 
and  as  to  them,  the  instrument  signed  by  the  Plaintiff 
was  properly  held  by  Lord  Dentnan  to  be  evidence  of  a 
licence.  That  licence,  having  been  acted  on,  was  not 
revocable,  and  there  is  therefore  no  ground  for  im- 
pugning  the  verdict 

CoLTMAM  J.  I  am  of  the  same  opinion.  The  Plain* 
tifiP  not  having  abandoned  her  charge  against  JoneSj  is 
confined  to  the  trespasses  which  took  place  on  and  after 
the  25th  of  October;  and  then  arises  the  question 
whether  the  Defendants  have  established  the  plea  of 
licence.  Now  it  appears  to  me  that  the  instrument  of 
the  18th  of  October  would  not  convey  an  interest, 
and  therefore  must  be  considered  as  a  licence;  and  it 
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was  not  revocable,  having  been  given  for  good  consider*        18S9. 
ation,  and  then  acted  on.  

FSLTHAM 

Erskine  J.  The  PlaintifiP  might  proceed  either  for  Cabtwmoht. 
the  trespasses  of  the  two  Defendants  between  the  1 8th 
and  the  [25th  of  October^  or  for  those  committed  by  all 
three  after  the  25th,  when  Jones  first  entered.  She 
elected  to  proceed  for  the  latter,  which  are  covered  by 
the  agreement  of  the  18th.  That  agreement  is  in  effect  \ 
a  licence  to  the  defendants  to  treat  the  premises  as 
their  own,  after  the  25th. 

Rule  discharged. 


Doe  v.  Trye.  May  28. 

TpHIS  was  an  action  against  the  sheriff  of  Gloucester^  Plaintiff's  at- 
shire  for  permitting  the  escape  of  John  Hail,  taken  about^to  isroe 
in  execution  under  a  ecu  sa,  for  69/.  5s^  the  costs  of  an  a  ea.  #a. 

ejectment  in   which  Jnne  Jenkins  was  lessor  of  the  «««i°"t^* 
PI  .  ,.fl.  at  the  suit  of 

™>°tiff.  Plaintiff,  re- 

Plea,  that  the  Defendant  did  not  owe  the  money  de-  quested  of 

inanded.  theshmffa 

particular 
At  the  trial,  it  appeared  that  Roberts,  the  Plaintiff's  sheriffs'  offi- 

attorney,  after   requesting  that  the  warrant  for  arrest  cer;  delivered 

.  ,     '  the  warrant 

might  be  addressed  to  Price,  a  sheriff's  officer,  whom  he  to  that  offi- 

nad  employed  on  a  former  occasion,  delivered  the  war-  cer;  took  him 
rant  to  that  officer,  and  conveyed  him  in  his  carriage  to  ^^  ^  ^ 
a  house  in  which  Hail  wa»  staying.     The  officer  thrust  scene  of  ac 
his  hand  through  some  paper  which  supplied  the  place  ^®"'  "*f^*" 

aniU^ 
^est,  from  which  J7.  afterwards  escaped :  Hdd^  that  Plaintiff  could  not  sue 
1^  sheriff  for  such  escape^  and  that  the  o£Scer  must  he  taken  to  he  her  special 
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1839.       of  a  broken  pane  of  glass  in  the  window;   readied  a 

key  with  which  he  opened  the  outer  door,  and  tfaa 

^^"         effected  the  capture  of  Hail.    Before  putting  his  haod 

Trtb«       through,  the  officer  expressed  his  doubts  to  Beberts 

about  the  legality  of  the  proceeding ;  but  Roberts  said 

it  was  not  illegal,  and  told  him  that  he  would  role  the 

sheriff  if  the  arrest  were  not  made. 

Hail  afterwards  made  his  escape  from  the  officer,  and 
Mrs.  Jennings  commenced  this  action. 

For  the  Defendant  it  was  contended  that,  under  these 
circumstances,  the  arrest  had  been  made  by  a  special 
bailiff  chosen  and  directed  by  the  Plaintiff's  attonief, 
and  not  by  an  officer  for  whom  the  sheriff  was  respons- 
ible :  that  this  action,  therefore,  did  not  lie  against  the 
sheriff,  and  the  less  so,  as  the  arrest  was  illegal,  and  the 
sheriff  would  not  have  been  authorised  to  detain  the 
party. 

The  learned  Judge,  who  tried  the  cause,  ooncarring 
in  that  view  of  the  case,  and  a  verdict  having  been  foaod 
for  the  Defendant, 

22.  V.  Richards  moved  to  set  it  aside,  contending  that 
the  circumstance  of  the  Plaintiff's  attorney  having 
named  one  of  several  sheriff's  officers,  did  not  constitute 
him  a  special  bailiff;  and  as  to  the  alleged  illegality  of 
the  arrest,  though  the  party  arrested  might  take  ad- 
vantage of  it,the  sheriff  could  not  avail  himself  of  bis  own 
wrong,  and,  in  answer  to  a  charge  of  escape,  say  that  he 
hjad  acted  illegally  in  making  the  arrest.  In  Balson  v. 
Meggat  {a\  Coleridge  J.  held  that  a  mere  request  to  a 
sheriff  to  deliver  his  warrant  to  a  particular  person,  did 
not  constitute  such  person  the  Plaintiff's  special  baili£ 

A  rule  nisi  having  been  granted, 

(a)  ^Ihwl.5Sl, 
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WUde  and  LiudUm  Serjts.   and  Gray^  who  shewed        1839. 

cause,  relied  on  Ford  v.  Leche  (a),  where  the  plaintiff's       

having  addressed  a  letter  to  the  under-sheriff,  requesting         ^' 
him  to  grant  a  warrant  for  arrest  on  mesne  process  to       Tbte. 
Mr.  Batanatij  was  held  sufficient  evidence  that  Bateman 
was  employed  by  the  plaintiff  as  a  special  bailiff.     That, 
was  not  so  strong  as  the  present  case,  where  the  Plain- 
tiff's attorney  accompanied  the  officer  he  had  named, 
and  instructed  him  what  course  to  pursue ;  circumstances    ' 
which,  in  Porter  v.  Viner  {b)  and  Pallister  v.  Pallister  (c), 
were  held  to  amount  to  the  appointment  of  a  special 
bailiff     De  Moranda  v.  Dimkin  (d)  and  Foster  v.  Blake* 
lock{e\  establish  the  same  principle. 

Then,  as  the  arrest  was  illegal, — Semayn^s  Case  (g), — 
the  sheriff  had  no  right  to  detain  the  party,  and  there 
could  be  no  escape. 

22.  Vm  JRichardSf  in  support  of  the  rule.  It  is  the 
general  practice  of  attorneys,  on  issuing  writs,  to  name 
the  officer  they  prefer,  without  being  held  thereby 
to  have  appointed  a  special  bailiff.  In  Ford  v.  Leche 
there  was  not,  as  here,  a  mere  oral  nomination,  but  a 
letter  addressed  to  the  under-sheriff,  containing  an  inti- 
mation that  the  plaintiff  would  also  write  to  the  officer 
appointed  before  he  proceeded  in  the  business.  BaUon 
V.  Meggat  more  nearly  resembles  the  present  case. 

TiNOAL  C.  J.  I  think  this  case  may  be  determined 
on  a  very  safe  ground,  by  holding  that  the  illegal  arrest 
was  the  act,  not  of  the  sheriff,  but  of  Roberts,  the 
Plaintiff's  attorney,  directing  the  officer,  and  therefore 
making  him  a  special  bailiff.  The  case  would  have 
nearly  resembled  Ford  v.  Leckej  even  if  it  had  rested  on 

(a)  6  AM,  Sf  EU.  699.  (d)  4  T.  21. 11 9. 

(6)  1  ChUt.  Rep.  613.  note.  (c)  5B.&;C.  328. 

(c)  Id.  614.  note.  {g)  5  Rep.  91- 
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18S9.  Robertis  request  to  have  a  particular  officer,  delitering 
the  warrant  to  him,  and  conveying  him  in  his  carriage 
to  the  house  where  the  arrest  was  to  take  place;  but 
when  he  assures  the  officer,  who  was  in  doubt,  that  his 
proceeding  was  correct,  and  that  the  sheriff  would  be 
ruled  if  the  arrest  were  not  effected,  that  must  be  taken 
to  be  his  own  act;  and  the  Plaintiff  cannot  sue  the 
sheriff  for  the  escape  of  the  party  from  a  custody  illegal 
in  itself,  and  rendered  illegal  by  the  conduct  of  her  own 
attorney. 

Vaughan  J.  I  am  of  the  same  opinion.  A  mere 
request  to  the  sheriff  to  appoint  one  out  of  maoy 
bailiffi,  would  not  make  him  the  special  baihff  of  the 
party.  But  there  is  a  great  deal  more  here:  thealtomey 
delivers  the  warrant  to  the  officer,  conveys  him  in  his 
carriage,  and  controls  his  discretion  in  the  discharge  of 
his  duty.  That  takes  him  out  of  the  hands  (tf  the 
sheriff,  iind  makes  him  the  agent  of  the  Plaintiff 

CoLTMAN  J.  I  think  the  officer  must  be  taken  as  the 
special  bailiff  of  the  Plaintiff,  in  consequence  of  the 
attorney  having  delivered  the  warrant  to  him ;  having 
conveyed  him  in  his  carriage  to  the  scene  of  action ; 
and  having  controlled  his  conduct  in  eflfecting  the 
arrest  It  would  be  hard  if  the  Plaintiff  should  make 
the  sheriff  rei^onsible  for  an  illegal  arrest  which  was 
the  act  of  her  own  attorney. 

Erskine  J.  concurring,  the  rule  was 

Discharged. 
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Dutchman  v.  Tooth.  -May  si. 

T^O  assumpsit  on  a  promise  by  the  Defendant,  (in  con-  ''  I  hereby 

sideration   that  the  Plaintiff  at  the  Defendant's  E^»^^^  yo» 

the  pAyment 
request,  had  paid  the  Defendant  2s.  6c2.,)  to  guarantee  the  of  the  pro- 
Plaintiff  that  he  should  be  paid  for  goods,  before  the  c^eds  of  the 
promise,  consigned  by  him  to  the  Defendant's  brother,  ^JJ^gJ^^ 
John  Toothi  at  Sydfiei/f  and  also  for  goods  that  might  signed  to  my 

thereafter  be  consigned  to  him,  brother,  and 

fr«i  1      alio  any 

The  Defendant  pleaded,  that    the  promise  in  the  future  ahip- 

declaration  mentioned  was  a  special  promise  on  the  part  ments  you 

of  the  Defendant,  to  answer  for  the  debt  and  default  of  ™*^.5^^'  "^ 

Tooth  in  the  declaration  mentioned ;  and  that  no  agree-  of  2#.  6d. 

ment  in  respect  of  or  relating  to  the  promise  or  cause  I^  ™®*' 

of  action,  nor  any  memorandum  or  note  thereof,  wherein  Sclent  me- 

the  consideration  for  the  said  special  promise  was  stated  morandum, 

or  shewn,  was  in  writing  and  signed  by  the  Defendant,  r^*-*^  ^ 

or  by  any  other  person  by  him  thereunto  lawfully  Frauds,  to 

authorised,  according  to  the  form  of  the  statute  in  such  "^  *^«  fj^ 
,         ,  -^    ,     1         1        «         .,  .      .     Bcriber liaUe 

case  made  and  provided :  but  that  the  said  promise  in  ^  ^^  yendor 

the  declaration   mentioned  was  contained  in  a  certain  notwithstand- 

memorandum  in  writing,  signed  by  the  Defendant,  and  *°^iL-i   2uu 

which  was  as  follows  ;  —  doae  by  whom 

"I  hereby  guarantee  to  you  the  payment  of  the  pro-  ^®  2#.  6rf. 
ceeds  of  the  goods  you  have  consigned  to  my  brother, 
John  Tooth  of  Sydney^  in  your  ship  the  John  WoodcMj 
Captiun  Henderson  ;  and  also  any  future  shipments  you 
may  make  to  him,  in  consideration  of  the  sum  of  25.  6dl 
paid  me,  which  I  hereby  acknowledge  to  have  received;" 
and  that,  the  Defendant  was  ready  to  verify. 

Demurrer  and  joinder. 
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1839. 

dvtohxan 
Tooth. 


Gumey  appeared  for  the  Plaintiff,  but  the  Court 
called  on 

Barslcm,  who  was  for  the  Defendant^  to  support  tbe 
plea.  He  objected  to  the  guaranty  that  it  ought  to 
shew  a  consideration  moving  from  the  Plaintiff,  and  h 
did  not  appear  on  this  instrument  who  paid  the  De- 
fendant the  2s.  6d. 

TiKDAL  C.  J.  The  fair  intendment  of  the  whole  is, 
that  it  was  paid  by  the  Plaintiff  to  the  Defendant  Why 
should  any  body  go  out  of  his  way  to  pay  for  the 
Plaintiff? 

Judgment  for  Plaintiff. 


May  31.     Abbott  and  Others,  Assignees  of  J.  P.  Hicks 
and  C.  £.  Hicks,  Bankrupts,  v.  H.  P.  Hicks. 


Upon  a  dis-      HPHE  declaration  stated  that  the  Defendant,  before 

solution  of  J  p  ff^^j^^  ^^  Q  ^  jj^^^  became  bankrupts,  to 

partnerflhip^  '^^  . 

Defendant        wit,  on  the  2nd  of  March  1835,  was  indebted  to  them  in 

agreed  to  pay  joOZ.  for  the  price  and  value  of  goods  before  then  sold 

6S17L98.Sd.  ^^^  delivered  by  them  to  the  defendant;  in  6000A  for 

as  his  share  money  lent  by  them  to  the  Defendant;  in  a  like  sum  for 

Uti      f  X"  ^^^^y  P^^^  by  them  for  the  use  of  the  Defendant;  in  a 

firm,  they  like  sum  for  money  received  by  the  Defendant  to  their 

taking  the  ^ge ;  in  2000/.  for  interest  for  the  forbearance  of  money 

assets  andun-  ^"^  ^^^  ^^^  Defendant  to  them;  and  in  6000/.  fo^ 
deruking  to  money  found  to  be  due  from  the  Defendant  to  theoi) 
l^^onif  to     on  an  account  stated  between  them.    That  after  the  bank- 

due  from  the 

firni^  to  H.  After  the  dissolution^  they  became  bankrupts^  and  never  pald^"' 
Held,  that  in  an  action  by  their  assignees  for  the  681?/.  9*.  8d.,  the  Defend«nt 
could  not  set  off  their  undertaking  to  pay  the  51,S91L  1^.  to  J7. 


/// 
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raptcy,  the  Defendant  was  indebted  to  the  Plaintifis  as        1839. 
assignees,  in  lO^OOO/.,  for  money  found  to  be  due  from       — — 
the  Defendant  to   the  Plaintiffs   as   assignees,  on  an       Abbott 
account  then  stated  between  the  Defendant  and  the        Hioks. 
Plaintifis  as  assignees ;  and  in  lOOOZ.  for  interest  for  the 
forbearance  by  the  Plaintifis  as  assignees  to  the  Defend- 
ant, of  money  due  and  owing  from  the  Defendant  to  the 
Haintiffi  as  assignees. 
Promise  to  pay  and  breach  as  usual. 
Plea  to  the  first  six  counts  of  the  declaration, — That 
before  J.  P.  Hicks  and  C.  E.  HicJcSj  or  either  of  them, 
became  bankrupt,  to  wit,  on  the  1st  of  January  1821, 
the  said  J.  P.  Hicks  and  C.  A  Hicks^  and  the  Defend* 
ant,  used,  exercised,  and  carried  on  together,  and  in 
copartnership,  the  trade  and  business  of  cloth  manu- 
fiicturers,  and  were  and  continued  to  be  such  copartners 
in  the  said  trade  and   business  continually  until  and 
upon,  to  wit,  the  1st  of  January  1828,  when  the  said 
copartnership  was  duly  ended,  dissolved,  and  ceased. 
That  during  such  copartnership  they  became,  and  at 
aod  upon  the  determination  of  the  said  copartnership, 
to  wit,  on,  &c.,  were  duly  indebted  as  such  copartners 
to  one  Henry  Hicks  in  the  sum  of  51,89121  125.  for  a 
true  and  just  debt  upon  an  account  stated  between  the 
said  Hmry  Hicks^  and  J.  P.  Hicks^  and  C.  E.  Hicks  and 
the  Defendant.     And  the  Defendant  during  the   co- 
partnership became,  and  at  and  upon  the  termination 
thereof,  to  wit,  on,  &c.,  as  such  partner,  was  indebted 
to,  and  upon  a  settlement  of  the  accounts  of  the  co- 
partnership, and  upon  payment  of  the  debts  and  liabili- 
ties of  the  copartnership,  including  therein  the  said  debt 
so  due  to  H.  Hicks  J  would  have  been  liable  to  pay  to 
tbe  copartnership  the  sum  of  6817/.  9s.  Sd.    And  there- 
upon, afterwards  and  before  the  bankruptcy  of  J,  P. 
Hich  and  C.  E.  Hicks,  or  either  of  them,  to  wit,  on  the 
6lh  of  February  1830, — the  said   debt   and  sum   of 
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18S9.        51,891/1  125.  remaining  due  and  unpaid  to  H.Hidsj 

and  the  Defendant  being  indebted  to,  and  upon  sadi 

Abbott  settlement  and  payment  of  the  debts  and  liabilities  of 
Hioxfl.  ^^®  copartnership  liable  to  pay  to  the  said  copartner* 
ship  the  said  sum  of  6817/*  9s*  Sd.f  — it  was  agreed  bj 
and  between  J.  P.  Hicks,  C.  E.  Hicks,  and  the  Defend- 
ant, that  they  the  said  J.  P.  Hicks  and  C  E.  Hicks  sboold 
have  and  take  to  and  for  their  own  use  and  benefit  die 
assets  and  effects  of  the  copartnership,  and  should  pay 
the  said  debt  and  sum  of  51,8912. 12s.  to  H.  Hicks;  and 
that  the  Defendant  should  pay  the  said  sum  of  681 72. 9s.  8^ 
to  them.  And  afterwards,  to  wit,  on,  &c.,  and  before 
the  bankruptcy  of  them  or  either  of  them,  in  consider- 
ation that  the  Defendant  at  the  special  instance  and  re- 
quest of  c7.  P.  Hicks  and  C  E.  Hicks,  had  then  under- 
taken and  faithfully  promised  to  pay  them  the  said  sum 
of  6817/.  95.  Sd.,  and  would  suffer  and  permit  them  to 
have  and  take  to  and  for  their  own  use  and  benefit  the 
assets  and  effects  of  the  copartnership,  they  undertook 
and  then  faithfully  promised  the  Defendant  to  pay  the 
debt  and  sum  of  51,8912.  125.  to  JET.  Hicks,  and  save 
harmless  and  indemnify  the  Defendant  against  the  pay- 
ment thereof.  That  although  the  Defendant  did  per- 
mit and  suffer  J.  P.  Hicks  and  C.  E.  Hicks  to  have  and 
take,  and  though  they  did  have  and  take  to  and  for  their 
own  use  and  benefit,  the  assets  and  effects  of  the  co- 
partnership; and  although  they  were  afterwards  and  be- 
fore they  or  either  of  them  became  bankrupts,  to  wit,  on, 
&c.,  requested  by  H,  Hicks  to  pay  him  the  said  debt  and 
sum  of  51,8912.  125.^  yet  they  neglected  and  refused  so 
to  do,  and  then  paid  but  a  small  part,  to  wit,  48912. 125., 
and  the  residue,  to  wit,  47,0002.  still  remained  due  and 
owing  to  H  Hicks.  That  the  Defendant  had  always 
from  the  time  of  the  termination  of  the  copartnership 
been,  and  through  the  neglect  and  refusal  of  J.  P.  Hids 
and  C  E.  Hicks,  remained  and  still  was  indebted  to 
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and  liable  to  pay  to  H.  Hicks  the  said  debt  and  sum  of       18S9. 

47,000/.,  and  that  they  had  not  in  anywise  saved  harm-        

less  and  indemnified  the  Defendant  against  the  pa3rment  ^^^^ 

thereof.     That  in  and  by  the  said  agreement  the  De-        Hioks. 
fendant  gave  credit  to  J.  P.  Hicks  and  C.  E.  Hicks^  in  a 
large  sum  of  money,  to  wit,  the  sum  of  51,891/.  125«, 
and  that  the  Defendant  had  not  when  the  said  credit 
was  8o  given,  notice  of  any  acts  of  bankruptcy  com* 
mitted  by  them,  nor  of  any  act  of  bankruptcy  com- 
mitted by   either  of  them.     That  by  means  of  the 
premises  in  this  plea  mentioned,  the  Defendant,  before 
and  at  the  time  of  the  bankruptcy  of  J.  P.  Hicks  and 
C.  £.  Hicks  and  each  of  them,  and  from  thence  hitherto 
until  and  at  the  time  of  the  commencement  of  this  suit, 
had  a  demand  upon  them  to  a  certain  large  amount 
and  sum,  to  wit,  the  sum  of  47,000/. ;  which  last  men- 
tioned sum  was  due  and  owing  from  them  to  the  De- 
fendant, and  exceeded  the  damages  sustained  by  the 
Plaintiffs  as  assignees,  by  reason  of  the  non-performance 
by  the  Defendant  of  the  said  several  promises  in  the 
first  six  counts  of  the  declaration  mentioned ;  and  out  of 
which  sum  of  money  so  due  and  owing  to  the  Defend- 
ant he  was  ready  and  willing,  and  thereby  offered,  to 
set  off  and  allow  to  the  Plaintiffs  the  full  amount  of  the 
said  damages,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided :  and  that,  the  Defendant 
was  ready  to  verify. 

Demurrer,  —  for  that  the  Defendant  had  not  in  or  by 
hb  said  plea  stated,  nor  did  it  appear  therein, —  al- 
^ough  the  same  professed  to  be  and  was  pleaded  by 
way  of  set-off  or  mutual  credit,  —  that  any  mutual  debt 
or  credit  within  the  true  intent  and  meaning  of  the  sta- 
tutes in  force  concerning  bankrupts,  before  or  at  the 
time  of  the  bankruptcy  of  J.  P.  Hicks  and  C-  E.  Hicks^ 
subsisted  between  the  Defendant  and  them :  nor  did  it 
appear  in  or  by  the  plea  that  the  bankrupts  before  or  at 
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18S9.        the  time  of  their  bankruptcy  were  indebted  to  the  De- 
^•^''^       fendant  in  any  sum  or  sums  of  money ;  nor  did  it  appear 
^^  thereby  that  they  were  before  or  at  the  time  of  tbdr 

HxoK&l  bankruptcy  liable  to  pay  any  sum  or  sums  of  money  to 
or  for  the  use  of  the  Defendant,  nor  that  any  credit  vbs 
then  given  by  him  to  them  which  could  ever  become  a 
debt  against  them  or  their  estates;  but  the  plea  oolj 
stated  and  shewed  that  through  the  neglect  and  rdbsal 
of  <7.  P.  Hicks  and  C  E.  Hicksy  the  Defendant  reroaiDed 
liable  to  pay  to  one  H.  Hicks  a  sum  of  4<7»000/^  whidi 
had  accrued  to  H  Hicks  from  the  Defendant  and  the 
bankrupts  jointly  during  their  copartnership,  and  which 
were  the  monies  the  Defendant  offered  to  set  off  and 
allow  to  the  Plaintiffs.  That  it  was  not  stated,  nor  did 
it  appear  in  or  by  the  plea,  that  the  Defendant  per- 
formed or  fulfilled  his  undertaking  or  promise  made  to 
J*.  P.  Hicks  and  C.  E.  Hicksy  as  in  his  said  plea  men- 
tioned, to  pay  the  sum  of  6817/.  195.  Sd.  That  the  De- 
fendant had  not  in  or  by  his  plea  confessed  and  avoided, 
or  traversed  and  denied,  the  several  causes  of  action  in 
the  first  six  counts  of  the  declaration  mentioned,  and  to 
which  the  same  was  pleaded;  and  that  the  plea  was  in 
otlier  respects  uncertain,  informal,  and  insu£5cient 
Joinder. 

R.  V,  Richards^  in  support  of  the  demurrer. 

The  liability  which,  according  to  his  plea,  the  De- 
fendant continues  to  be  under  to  the  creditor  of  a  firm 
in  which  he  was  once  a  partner,  and  from  which  liability 
the  bankrupts,  his  partners,  undertook  to  exonerate  him, 
is  not  a  credit,  debt,  or  demand,  which  can  be  the  sub- 
ject of  a  set-off  against  a  claim  of  the  bankrupts  within 
the  meaning  of  sect.  50.  6  Geo.  4.  c*  16.,  which  provides 
that  where  there  hath  been  mutual  credit  given,  or 
mutual  debts,  between  the  bankrupt  and  any  other 
person,  one  debt  or  demand  may  be  set  against  the 
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Abbott 


other,  notwithstanding  any  secret  act  of  bankruptcy        1839. 
before  committed.    As  the  Defendant  does  not  appear 
to  have  paid  the  6817/.  which  was  his  share  of  the  debts 
of  the  firm,  it  may  be  questioned,  whether  the  bankrupts        Hioks. 
undertaking  to  exonerate  him  ever  came  into  operation : 
and  although,  it  is  true,  a  mutual  credit  may  in  som'e 
cases  arise  without  the  knowledge  or  intention  of  the  par- 
ties, —  Ex  parte  Hale  (a),   Hankey  v.  Smith  (6),  —  the 
liability  from  which  the  Defendant  claims  to  be  exone- 
rated could  never  end  in  a  debt  from  the  bankrupts  to 
him,  and  therefore  cannot  form  the  subject  of  a  set-off; 
Bose  V,  Sims  (c),  Gibson  v.  BelU  (d)    It  is  the  Defendant's 
own  liability,  and  if  he  had  been  called  on  to  discharge 
the  claim,  he  might  have  sued  the  bankrupts  in  an  ac- 
tion for  unliquidated  damages,  on  their  agreement  to  ex- 
onerate him ;  but  his  being  called  on  at  all,  the  amount 
for  which  he  might  be  called  on,  and  the  amount  which 
he  might  be  entitled  to  recover  of  the  bankrupts,  being 
altogether  contingent,  could  not  form  the  subject  of 
calculation  or  of  proof  under  the  bankrupt's  commission ; 
Green  v.  Bicknell  {e) ;  and  if  the  Defendant's  claim  on 
the  bankrupts  be  not  sufficiently  certain  to  form  the 
subject  of  proof  under  their  commission,  neither  can 
their  responsibility  to  him  constitute  a  debt,  credit,  or 
demand,  which  he  can  make  the  subject  of  a  set-off.     On 
the  same  principle,  it  has  been  held,  that  a  liability  on  a 
guaranty  cannot  form  the  subject  of  a  set-off,  as  it  gives 
only  a  contingent  claim  for  unliquidated  damages,  the 
amount  of   which  cannot  be  reduced  to  calculation; 
Horleyy.  Inglis.  (g)     And  the  Defendant's  Uability  was, 
m  effect,  a  guaranty  for  the  bankrupts. 

Branrwelly  in  support  of  the  plea. 

(a)  3  r«,  304.  (d)  1  New  Cases,  743. 

(k)  3  T.  R.  507.  note.  (c)  3  Nev.  S^  Per.  634. 

(0  1 B.  ^  AdoU  521.  Iff)  4  New  Cases,  58. 
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18S9. 
Abbott 

HlOKB. 


The  payment  of  the  6817/.  9s.  Sd.  by  the  DefeDduit 
was  not  a  condition  precedent  to  the  bankrupts'  liability  oq 
their  agreement,  because  no  time  was  fixed  for  the  pajr- 
ment;  1  fVms.  Sound*  320  a,  note;  and  because  the  en- 
gagement did  not  apply  to  the  whole  oF  the  consideratioa 
on  both  sides ;  Boon  v.  Eyre  (a),  Richie  v.  Atkinson,  (i) 

And  the  bankrupts'  agreement  with  the  Defendant  maj 
properly  be  the  subject  of  a  set-off.  For  it  is  not  in  the  nar 
ture  of  a  guaranty,  where  the  liability  is  contingent,  and 
can  arise  only  in  the  second  instance  upon  the  failure  ofa 
principal  debtor;  but  the  bankrupts  have  undertaken  ab- 
solutely to  pay  the  whole  sum  due  to  Henry  Hides;  and 
the  Defendant  stands  rather  in  the  position  of  an  accom- 
modation acceptor  of  a  bill  of  exchange.  If  the  defendant 
had  paid  Henry  Hicks  the  51,891/.,  he  might  have  saed 
the  bankrupts  for  so  much  money  paid  to  their  use 
Moi'ley  V.  Inglis  was  a  case  on  the  statute  of  set-ofi^  which 
provides  only  for  the  setting  off  of  one  debt  against  an- 
other; but  the  language  of  the  bankrupt  act  comprehends 
any  claim  or  demand  as  well  as  any  debt ;  Gibson  v.  Bell; 
and  this  is  at  all  events  a  claim  or  demand  which  the 
Defendant  has  against  the  bankrupts:  [Tfitdla/C.J. 
You  say  at  the  end  of  the  plea,  that  the  Defendant  has  a 
demand  on  the  bankrupts  for  47,000/.,  and  that  that 
sum  is  due  and  owing  from  them  to  the  Defendant  How 
can  that  be?  Erskine  J.  If  you  have  not  paid  it,  how 
can  it  be  due  from  the  bankrupts  ?]  The  certificate  of 
the  bankrupts  would  be  a  bar  to  any  claim  the  De- 
fendant might  make  on  the  contract  stated  in  the  plea; 
as  appears  by  Woody.  Dodghn  (c) ;  where,  upon  a  disso- 
lution of  partnership  between  three  partners,  two  of  the 
three  assigned  to  the  third,  all  their  shares  in  the  part- 
nership debits  and  effects,  and  the  third  covenanted  to 
pay  all  debts  then  due  from  the  partnership,  and  to 


(o)  1  H.  BU  273.  note. 
(6)  10  ^w/,  295. 


(c)  ZM.SsS.  195- 
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indefflnify  the  two  from  the  payment  of  the  same,  and       1889. 
from  all  actions  and  costs  by  reason  of  the  nonpayment       ~— — 
of  the  same,  and  afterwards  became  bankrupt ;  a  com-      Abbott 
mission  issued  against  him,  under  which,  he  obtained  his       Hioss.     ' 
certificate ;  and  afterwards  the  holder  of  a  bill  accepted  by 
the  three  partners,  and  due  before  the  dissolution  of  the 
partnership,  sued  the  two,  and  they  were  obliged  to  pay 
the  bill;  it  was  held,  that  by  stat  49  Geo.  3.  c.  121.  s.  8., 
the  certificate  might  be  pleaded  in  discharge  of  an 
action  brought  by  the  two  against  the  third  upon  his 
covenant      Moody  v.  King  {a)    and  Aflalo  v.    Four" 
drinier  (&),  confirm  that  principle.    But  a  claim  which  is 
barred  by  the  certificate,  may  be  proved    under  the 
commission ;  and  if  so,  become  the  subject  of  set-off. 
[TiTtdal  C.J.  Could  he  prove  without  paying?    £r- 
skine  J.    The  judges  in    Wood  v.  Dodgson  relied  on 
sect  8.  of  49  Geo.  S.c.  121 ;  which  allows  the  surety  to 
prove  the  debt,  if  he  shall  have  paid  it]   Ex  parte  Graze" 
brook  (c)  shews  that  in  order  to  establish  a  set-off,  it  is 
not  absolutely  necessary  the  debt  should  be  paid.    If  the 
Defendant  should  pay  Henry  Hicks  now,  he  might  plead 
it  jm  darrein  continuance;  for  a  solvent  partner,  who  pays 
the  debts  of  a  firm  even  after  a  bankruptcy,  may  prove 
them ;  Ex  parte  Taylor  (rf),  Ex  parte  Ogilvy{e),  Ex  parte 
IMon{g);  and  the  certificate  would  be  a  bar.  Or  if,  as  it 
has  been  suggested  on  the  part  of  the  Plaintiffs,  the  De- 
fendant's liability  constitutes  a  guaranty,  it  would  still  be 
&  provable  demand  as  a  contingent  debt,  under  sect  66.; 
^  parte  Myers  {h) ;  [^Erskine  J.  That  was  explained  in 
-Er  parte  Marshall  (i) :]  Ex  parte  Simpson  (k) ;  Ex  parte 
I^w(l)iGaskilly.Ijindsay.{m)    It  was  not  a  guaranty, 

• 

(o)  2  B.  4  C.  558.  (h)  Mont.  <$*  BHgh,  229. 

lb)  6  Bingh.  306.  (•)  1  Mont.  S^  Ayr.  146. 

(e)  2  Deae.  ^  Chitt.  156.  {k)  Id.  541. 

(tf)  2  Bote,  175.  (l)  Mont.  S^  M'Arth.  426. 

(e)  Id.  177.  (to)  HoU.  N.  F.  C.  21 1. 
is)  17  F«.  884. 

VOL.  V.  Q  g 
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1889.        however,  bat  an  absolute  obligation,  as  clear  as  that  in 

■■■        respect  of  a  dishonoured  bill ;  as  to  which,  Arbmn  t. 

Abbott       Tritt(m{a)  is  a  clear  authority.     There^   it  appeared 

HioKs.  ^^^  ^°®  Goreriy  before  his  bankruptcy,  discounted 
certain  bills  of  exchange  with  Tritton  and  Co^  his 
bankers,  who  gave  him  immediate  credit  for  the  value 
of  the  bills  in  his  account,  minus  the  discount:  a 
balance  was  likewise  struck  before  the  bankraptcj, 
and,  whilst  the  bills  were  yet  running,  in  fiivour  of 
Gorerii  when  the  bankers  admitted  that  they  had  in 
their  hands  9S4</1  Ss.  ScL  due  to  Goren,  giving  him  credit 
for  the  bills  then  running :  Goren  became  a  bankrupt, 
and  the  bills  were  dishonoured:  in  an  action  against 
the  bankers  for  the  balance  admitted  to  be  due  to  the 
bankrupt  before  his  bankruptcy,  it  was  held,  that  they 
had  a  right  to  set  off  against  such  claim  the  amoont 
of  the  dishonoured  bilb  under  the  5  Geo.  2.  €•  30.  s»28. 

S.  V.  Richards  in  reply.  Arbouin  v.  Tritton  was  a 
case  of  mutual  credit,  for  the  bankers  had  advanced 
their  money  against  the  bills.  As  to  contingent  debts,  those 
which  have  been  admitted  in  proof  have  been  debts  which 
could  be  the  subject  of  calculation :  but  there  can  be  no 
calculation  here,  for  if  the  bankrupts'  estate  should  paj 
205.  in  the  pound,  the  Defendant  may  never  be  called  on 
to  pay  any  part  of  the  amount  he  now  seeks  to  set  o£ 

TiNDAL  C.  J.  The  question  in  this  case  arises  on 
the  fiftieth  section  of  6  G.  4.  c.  16*^  and  amounts  to  this, 
—  whether  the  plea  discloses  any  debt,  mutual  credit, 
or  demand,  which  can  be  the  subject  of  set  off  under 
that  section  :  and  I  am  of  opinion  that  is  not  made  out 
by  allegation  on  this  plea  that  the  state  of  accounts  be- 
tween the  Defendant  and  the  bankrupts  constituted  a 
debt,  mutual  credit,  or  demand. 

(a)  Holty  N.  P.  C.  408. 
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The  plea  states  that  the  Defendant  and  the  bankrupts  18S9. 
lissolved  partnership  in  1828,  at  which  time  the  firm  — — — 
wed  one  Henry  Hicks  51,891/.  125.,  and  if  the  accounts  ^'^ 

of  the  firm  had  all  been  wound  up,  the  Defendant  would  Hickb. 
bare  been  liable  to  pay  the  firm  6817/.  9s,  8^;  that  there- 
upon it  was  agreed  that  the  bankrupts  should  take  for 
their  own  use  the  assets  and  efiects  of  the  firm,  and  should 
pay  H.  Hicks  the  51,891/.  12^.,  and  that  the  Defendant 
should  pay  them  the  6817/.  9s.  Sd. :  that  the  Defendant 
pennitted  them  to  take  the  assets  and  efiects,  and  pro- 
mised to  pay  them  6817/*  9s,  Bd,^  and  that  they  in  con- 
sideration thereof,  undertook  to  pay  the  51,891/.  125., 
and  to  indemnify  him  from  the  same.  That  they  took 
the  assets  and  effects,  but  paid  H,  Hicks  only  4891/.  125.: 
and  that  47,000/.  still  remained  due  to  H,  Hicks,  which 
the  Defendant  continued  liable  to  pay : 

And  then  he  sets  forth  how  he  considers  this  a  mu- 
tual credit  debt  or  demand : 

First,  he  says  that  by  the  agreement  he  gave  credit 
to  the  bankrupts  to  the  amount  of  51,891/.  125. 

—  I  cannot  see  how  that  follows  from  the  terms  of 
the  agreement ;  — 

Then  he  goes  on,  that  by  means  of  the  premises  he 
had  a  demand  on  the  bankrupts  to  the  amount  of 
47,000^. ; 

—  I  do  not  see  how  this  is  made  out  as  a  deduction 
from  the  previous  statement :  b^  had  no  demand  against 
them  unless  he  had  paid  the  debt ;  -— 

Then  he  proceeds,  —  that  out  of  the  sum  so  due  and 
owing  from  the  bankrupts  to  him  he  is  willing  to  set 
off  the  sum  claimed  by  the  Plaintifis: 

—  But  till  he  had  paid  Henry  Hicks,  there  could  be 
no  sum  due  and  owing  to  him  from  the  bankrupts  in 
respect  of  the  51,891/.  125. 

It  must  be  allowed  there  is  an  apparent,  perhaps  a  real 
hardship  on  the  Defendant ;  because,  if  he  advances  the 

se  2 
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18S9*  SSl^L  9s.  it  is  hard  that  that  should  go  to  the  credit  of 
^—  the  two  bankrupts,  leaving  him  answerable  for  the  debts 
'^^■*^"  of  all  three :  but  he  is  in  no  worse  condition  than  if  he 
Hicks.  ^^  P'^^  ^^^  6817/.  9s.  when  he  retired  from  the  fins. 
The  question,  however,  still  is,  whether  he  is  entitled  to 
avail  himself  of  this  liability  in  the  way  of  set-off.  It  is 
a  liabity  in  the  nature  of  a  guaranty ;  for  the  DefeDdint 
will  only  be  called  on  in  case  the  bankrupts'  estate  iiuls 
to  suffice ;  and  I  never  heard  that  a  guaranty  could  be 
treated  as  a  complete  debt  till  the  surety  has  been  called 
on  and  has  paid  the  debt :  till  he  has  done  that,  it  most 
always  be  uncertain  whether  the  debt  will  not  be  paid 
by  the  original  debtor.  In  the  present  case,  who  is  to 
say  that  the  bankrupts'  estate  may  not  produce  2Qs.  in 
the  pound  ?  if  so,  Hefiry  Hicks  will  never  have  any 
demand  against  the  Defendant.  Again,  suppose  the 
bankrupts  pay  a  part  only,  and  the  Defendant  is  called 
upon  to  make  up  the  di£Perence.  Who  is  to  say  thtt 
the  bankrupts  may  not  then  be  in  a  situation  to  in- 
demnify him  ? 

I  think,  therefore,  that  he  has  shown  neither  a  debt) 
credit,  nor  demand  within  the  meaning  of  the  statute. 

Two  cases  have  been  relied  on  for  the  Defendant; 
Arbouin  v.  Trittonj  and  Wood  v.  Hodgson : 

'  In  Arbouin  v.  Tritton^  in  an  action  against  bankers 
for  a  balance  admitted  by  them  to  be  due  to  the  bank- 
rupt before  his  bankruptcy,  it  was  held,  that  they  bad 
a  right  to  set  off  against  such  claim  the  amount  of  dis- 
honoured bills,  it  being  a  case  of  mutual  credit,  under 
the  5th  6.  2.  c.  SO.  s.  28.  That  is  no  more  than  if 
counters  had  been  put  into  their  hand,  for  which  they 
had  given  credit,  and  which  turned  out  afterwards  to 
be  worthless. 

In  Wood  V.  Dodgson,  the  solvent  partner  had  paid 
the  debt,  and  might  have  proved  it  under  the  com- 
mission of  the  bankrupt     Those  cases  do  not  afiect 
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the  present,  and  therefore  oar  judgment  must  be  for        18S9. 

the  Plaintiffi.  

Abbott 

Vaughak  J.  I  think  it  impossible  to  say  that  the        Hxoxs. 
Defendant  has  brought  himself  within  the  statute.     He 
claims  a  credit  for  ^TyOOO/Ly  which  he  has  not  been  called 
CD,  and  never  may  be  called  on  to  pay. 

CoLTBffAN  J.  I  am  of  the  same  opinion.  It  is  clear 
that  a  contract  to  indemnify  against  contingent  damages 
does  not  constitute  a  mutual  credit  within  the  meaning 
of  the  statute,  and  here  it  is  uncertain  whether  the 
Defendant  will  ever  be  called  on  to  pay  the  sum  in 
respect  of  which  he  seeks  credit,  or  any  part  of  it.  In 
IVood  ▼•  Dodgson  the  solvent  partner  had  paid  the  debt 
of  the  firm,  against  which  he  was  to  have  been  indemni- 
fied by  the  bankrupt  partners;  he  was  therefore  en- 
titled to  prove,  as  a  surety,  the  debt  he  had  so  dis- 
charged: but  the  Defendant  here,  who  has  paid  nothing, 
could  not  claim  to  be  admitted  to  proof  as  a  surety. 
And  this  is  not  a  case  within  s,  5S  (6  G.  4.  c.  16.)  which 
provides,  '*  that  if  any  bankrupt  shall,  before  the  issuing 
of  the  commission,  have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  happened 
before  the  issuing  of  such  commission,  the  person  with 
whom  such  debt  has  been  contracted  may,  if  he  think 
fit,  apply  to  the  commissioners  to  set  a  value  upon  such 
debt,  and  to  admit  such  person  to  prove  the  amount  so 
ascertained." 

It  would  be  impossible  to  set  any  value  on  this  lia- 
bility. 

I  think,  therefore^  the  Defendant  is  in  no  way  entided 
to  the  set-ofiT  claimed  in  his  plea. 

£rskine  J.  This  may  be  a  hard  case  upon  the 
Defendant ;  but  it  is  the  consequence  of  his  own  over- 
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18S9.        sight  in  not  making  Henry  HicJcs  a  party  to  the  flg^e^ 

ment  for  the  discharge  of  the  debts  of  the  firm :  and  1 

Abbott  think  he  has  no  debt*  demand,  or  claim,  which  he  can 
HioKs.  s^^  off  ^  ^^^  action.  At  the  time  of  the  ammgenKot 
with  his  partners,  he  had  no  claim  against  them ;  bat  m 
consideration  of  his  agreeing  to  pay  them  6817/!.  9s.  U> 
and  to  give  up  his  share  in  the  effects  and  assets  of  tbe 
firm,  they  agreed  to  pay  the  51,891/.  125.  due  from  the 
firm  to  Henry  Hicks.  That  gives  the  Defendant  do 
claim  against  the  bankrupts ;  it  amounts  only  to  an 
agreement  that  they  should  indenmify  him  against  the 
debt  which  all  three  owed  to  Henry  Hicks.  I^  in  cofi- 
sequence  of  the  bankruptcy,  he  had  paid  the  whole  to 
Henry  Hicks,  he  might  have  proved  under  the  com- 
mission ;  and  any  debt  or  demand  provable  under  the 
commission  may  be  set  off  where  there  has  been  mntoal 
credit.  But  here,  as  there  has  been  no  pajrment,  there 
is  no  debt  or  demand,  and  the  Defendant  has  givea  no 
credit  to  the  bankrupts.  Nor  is  this  one  of  the  coo- 
tingent  debts  provided  for  by  s.  56.,  on  which  the  com- 
missioners are  to  put  a  value,  in  order  to  proof.  It  is 
no  debt  at  all;  and  as  the  Defendant  may  never  be 
called  on  to  pay  it,  it  would  be  impossible  to  put  a 
value  on  it.  Ex  parte  Myers  was  a  case  under  peculiar 
circumstances,  and  the  guarantor  had  become  liable 
before  the  .bankruptcy,  as  was  explained  in  Ex  parte 
Marshall.  This  is  not  a  debt  payable  on  a  contingency, 
but  a  mere  liability  which  may  or  may  not  become  a 
,^^     debt  hereafter. 

Judgment  for  Plaintife. 
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In  re  Dodinoton  and  Bailward.  June  i. 


'T^HE  submission  between  these  parties  was  to  abide  Two  arbi- 

the  award  of  Davis  and  Perrvj  so  as  they  should  t^a^"  were 

*^  "^  to  make  an 

make  their  award  on  or  before  the  20th  ol  August  18S8,  award  by  the 

or  such  other  day  as  they  should  appoint;  and  in  case  ^^th  of 
they  did  not  agree,  the  parties  were  to  abide  by  the  gu^^ther 
award  of  Knight^  an  umpire,  so  as  his  umpirage  should  day  as  they 

be  made  on  or  before  the  20th  of  September*  or  such  "^^'^^  fP" 

,  pomt;  in  case 

other  day  as  he  should  appoint.  they  dis- 

Enlargements  of  the  time  were  made  by  Davis  and  •g'eed,  an 
jy  umpire  was 

^^^9  to  decide  by 

On  the  14  th  of  August  to  the  2d  October  ;  the  20th  of 

On  the  28th  of  September  to  1st  oiNaoember;  which  2m£  ^ 
enlargements  were  recited  on  the  award :  day  as  he 

And  by  Knight,  8^^uld  ap- 

On  the  1 7th  of  September  to  the  1st  of  December  ;       arbitrators 
On  the  26th  of  Naoember  to  20th  of  December.  enlarged  their 

The  tune  when  the  enlargement  of  the  17th  of  Sep-  ^^^f^^_ 
tember  was  made  did  not  appear  on  the  award ;  that  of  vember;  and^ 

the  26th  of  November  was  stated  according  to  the  fact.      ^^  October, 
Tx     .        ,  •>         ,    •  I  ,  ..       gsve  the  um- 

Dams  and  Perry  being  unable  to  agree,  gave  notice  umpire  notice 

thereof  to  Knight  on  the  28th  of  October.  of  their  bemg 

Knight  made  his  award  on  the  19th  of  December,  ^^^^^^  *® 
J.       .  •  ,  agree:  In 

directmg  Bailward  to  remove  certain  hatches.  September  the 

Bailward  refused  to  perform  the  award,  and  alleged,  ympire  en- 

larfired  his 
among  other  objections,  that  the  umpire  had  not  en-  ^^^^  ^  2>9- 

l&rged  the  time.  cember,  in 

On  the  18th  of  April  1839,  he  was  informed,  by  JJ^^^^"^^^^ 
letter,  that  the  umpire  had  enlarged  the  time  on  the  award :  Held^ 

1 7th  of  September.  *^»'  ^^  had 

jnrisdiction  in 
September  so  to  enlarge  the  time. 

88  * 
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I8S9.  A  rule  nisi  having  been  obtained  for  an  attachment 

for  non-performance  of  the  award,  on  affidavits  stating 

In  re        ^^  foreffoinir  facts, 

and 
Bailwabd.        Sir  F.  Pollock  and  Kinglake,  who  shewed  cause,  ob- 
jected that  it  did  not  appear  that  Bailward  had  reoaved 
due  notice  of  the  enlargement  of  the  time  by  th^  um- 
pire; Davis  v.  Vass  (a),  Wohlenburgh  ▼•  Lageman  (i); 

That  it  did  not  appear  the  arbitrators  had  disagreed 
before  the  28th  of  October,  or  that  the  parties  had  no- 
tice of  their  disagreement :  in  which  case 

The  umpire  had  no  authority,  on  the  17th  oFSepUm- 
ber,  to  enlarge  the  time.  Per  Lord  EUenborot^hf  in 
Sprigens  v.  Nash,  {c) 

Wilde  Serjt,  BerCf  and  Butif  in  support  of  the  rul^ 
contended  that  the  notice  by  letter,  on  the  18th  of 
Aprils  was  sufficient  to  warrant  an  attachment  for  non- 
performance of  the  award.  The  notice  was  not  re- 
quired to  be  in  any  particular  form;  and  knowledge 
obtained  by  a  letter  was  equivalent  to  notice;  Jn  re 
Bower,  {d) 

It  was  not  necessary  it  should  appear,  on  the  award, 
that  the  arbitrators  had  disagreed ;  George  v.Ijousley{e% 
Trem  v.  Burton*  (g)  But  the  circumstance  of  their  not 
having  made  an  award  by  the  1 7th  of  September  was  a 
sufficient  proof  that  they  had  disagreed. 

TiNDAL  C.  J.  I  think  the  objections  to  this  mle 
have  been  answered.  Undoubtedly,  according  to  ZXzm 
V.  Vass  and  Wohlenburgh  v.  Lageman^  when  it  appears 
on  the  face  of  an  award  that  the  time  has  been  «ilaiged» 
upon  moving  for  an  attachment,  that  fact  should  be 
yerified  by  affidavit,  and  it  should  also  be  sworn  that 

(a)  15  East,  97*  (d)  IB.S^C.  864. 

(b)  6  Taunt.  251.  (e)  8  East,  IS. 

(c)  SM.^S.  198.  Of)  ICr.Sf  Me$.5SS. 
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the  party  had  notice  of  the  enlargement  But  it  is  not 
necessary  that  the  notice  should  be  in  any  particular 
form,  and  it  was  sufficiently  conveyed  here  by  letter  on 
the  18th  of  Ajml.  The  case  falls  within  the  principle 
of  In  re  Bamer^  where  it  is  laid  down  that  personal 
knowledge  of  an  award  and  rule  of  Court,  makes  the 
party  liable  to  an  attachment  for  not  performing  the 
award,  although  he  has  not  been  personally  served. 

The  second  objection  is,  that  in  order  to  give 
authority  to  the  umpire,  the  disagreement  of  the  arbi- 
trators should  be  clear  to  the  Court,  and  made  known 
to  the  party.  But  in  such  a  case  non-agreement  is  dis- 
agreement, and  it  abundantly  appears  here  that  the 
arbitrators  did  not  agree.  Their  omitting  to  make  an 
award  would  be  a  sufficient  notice  of  that. 


1889. 
Inie 

DODINOTOV 

and 

BaHiWABD. 


Vauqhan  J.  It  appears  by  affidavit,  though  not  on 
the  award,  that  the  umpire  enlarged  the  time  on  the 
17th  of  September;  and  whether  the  arbitrators  had 
then  disagreed  or  not,  the  umpire  must  have  that  power 
to  keep  the  proceedings  alive.  But  non-agreement,  or 
omission  to  make  an  award,  is  disagreement.  Then, 
the  knowledge  of  the  enlargement  conveyed  to  the 
party  by  the  letter  of  the  18th  of  Aprils  was  sufficient 
notice. 


CoLTHAN  J.  expresised  a  similar  opinion. 

Erskine  J.  I  think  the  authority  of  the  umpire, 
and  the  evidence  of  his  having  enlarged  the  time,  suffi- 
aendy  clear :  and  whether  the  arbitrators  acted  up  to 
^^'^^^  or  not,  it  appears  to  me  that  authority  to 
enlarge  the  time  must  necessarily  vest  in  the  umpire 
when  the  arbitration  bond  is  executed,  in  order  to  keep 
nis  jurisdiction  alive.  With  regard  to  the  notices,  I 
u^ink  the  party  had  notice  of  the  disagreement  of  the 
vbitrators  in  finding  the  award  made  by  the  umpire; 
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BODINGTOlf 

and 
Bailwabd* 


and  as  to  the  notice  of  enlargement.  In  re  Baaser  sbevs 
that  the  information  conveyed  by  the  letter  of  1  Sib  of 
AprUf  was  sufficient     The  rule,  therefore,  mutt  be 

made 

Absolate. 


June  5.      Deacon  and  Others,  Executors  of  F,  Deacon, 

deceased,  t;.  Stodhart  and  Others. 


To  an  action 
on  a  biU  of 
ezdunge, 
plea  that  De- 
fendants' 
bankers  paid 
the  bill,  and 
afterwards 
lost  it,  and 
that  it  came 
toPlaintifib' 
hands  without 
Gonsiderationj 
Held,  in,  for 
duplicity  and 
uncertainty. 


^T^HE  declaration  stated  that  one  Andrews^  in  the  Ii^^ 
time  of  F.  Deacon^  since  deceased,  on  the  30th  of 
Nooember  1836,  made  his  bill  of  exchange  in  writrngj 
and  directed  the  same  to  the  Defendants,  and  thereby 
required  them  to  pay  him,  or  order,  1502.  for  value 
received,  three  months  after  date ;  that  the  Defendants 
then  accepted  the  said  bill,  and  Andrews  indorsed  tbe 
same  to  F.  Deacon;  of  which  the  Defendants  bad 
notice,  and  promised  Deacon^  in  his  lifetime,  to  pay  bim 
the  amount  of  the  bill,  according  to  the  tenor  and  effect 
thereof  and  of  their  said  acceptance. 

Breach,  non-payment  to  JQeacon  in  his  lifetime,  or  to 
the  Plainti£&,  executors,  since  the  death  of  Deacon. 

Plea,  that  the  Defendants  accepted  the  bill  in  the 
declaration  mentioned,  payable  at  their  bankers,  Messrs. 
Weston  and  Co. ;  that  after  the  making  of  the  promise 
in  the  declaration  mentioned,  and  before  the  commenoe- 
ment  of  this  suit,  to  wit,  on  the  3d  of  March  1838, 
when  the  bill  became  and  was  due  and  payable,  the 
bill  was  duly  presented  for  payment  at  Messrs.  West(^ 
and  Co.,  who,  when  the  bill  was  so  presented  for  pay- 
ment, duly  paid  the  amount  of  the  bill,  to  wit,  150/) 
according  to  the  tenor  and  effect  thereof,  and  accordiog 
to  the  Defendants'  promise  in  that  behalf;  and  the  bill 
was  then  delivered  to  Weston  and  Co.,  the  Defendants' 
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bankers,  on  payment  thereof  by  them.    That  Messrs. 
Weston  and  Co.,  at  the  time  of  the  acceptance  of  the 
bill  by  the  Defendants,  thence,  until,  .and  at  the  time 
of  the   payment  of  the  bill,   and  hitherto,   were  and 
still  are   the  bankers  of  the  Defendants,  and  kept  a 
banking   account  with    the  Defendants;   and  at  the 
time  of   the    payment   of   the    bill,    and   afterwards, 
to  wit,  on,  &c.,  debited  the  Defendants  in  account 
with  them  the  amount  of  the  bill.     That  afterwards,  to 
wit,  on  the  2d  of  April  1838,  Weston  and  Co.  casually 
lost  the  said  bill  out  of  their  possession,  and  the  same 
came  to  the  possession  of  the  Plaintifi&,  without  any 
value  or  consideration ;  and  the  Plaintiffs  now  held  the 
same  without   any  value    or  consideration  whatever. 
That  Weston  and  Co.  never  had  authority  from  the 
Defendants  to  negociate,  indorse,  or  part  with  the  bill 
out  of  their    possession,   and   the   same   was   in   the 
hands  of  the  Plaintiffs,  without  authority  from  the  De- 
fendants, or  by  any  default,  negligence,  or  improper 
conduct  of  the  Defendants  in  the  care  and  custody  of 
the  bill  after  it  was  paid :  and  that,  the  Defendants  were 
ready  to  verify. 

Demurrer,  —  for  that  the  Defendants  had,  in  and  by 
their  plea,  vexatiously  and  improperly  attempted  to  set 
up  several  and  distinct  answers  to  the  action ;  to  wit,  that 
the  bill  was  duly  paid  on  the  Defendants'  part  when  it 
became  due ;  and  also  that  the   bill  was  lost  after  it 
became  due,  and  that  the  Plaintiffs  were  subsequent 
holders  without  value  or  consideration  :  that  it  did  not 
clearly  and  sufficiently  appear  in  and  by  the  plea,  for 
and  on  whose  account  the  payment  was  made :  if  it  was 
to  be  taken  as  a  payment  by  or  on  account  of  the  De- 
fendants, then  the  same  should  have  been  directly  so 
pleaded ;  whereas  it  only  appeared  by  way  of  inference 
and  conclusion  from  the  facts  alleged ;  and  if,  on  the 
other  hand,  the  payment  was  not  to  be  taken  as  a  pay- 


18S9. 

Dbaoon 
Stodhabt. 


t96 


TRINITY  TERM, 


18S9; 
Dbaoon 


ment  by  or  on  account  of  the  Defendants,  dien  die 
same  was  a  fact  wholly  irrelevant  and  immaterial,  any 
averment  of  which  was  unnecessary  and  improper,  and 
tended  to  embarrass  and  perples:  the  Defendants. 
Joinder. 


P^ersdorffl  in  support  of  the  demurrer.  The  plea  is 
ill  for  duplicity.  If  the  bill  was  paid  by  the  accepttMr, 
that  is  one  answer  to  the  action ;  no  right  would  pass  by 
any  subsequent  indorsement :  Hubbard  v.  Jackton  (a) ; 
Beck  V.  BMey.  (b)  The  loss  of  the  bill  and  its  comizig 
to  the  Plaintiffs'  hands  without  value,  is  another  answer. 
Tlie  Plaintifl&  could  not  reply  double,  but  must  elect 
between  the  two  answers ;  and  if  they  deny  that  the  bill 
was  paid,  they  admit  the  subsequent  statement;  if  they 
deny  the  loss,  they  admit  the  payment :  for  as  the  plea 
is  not  pleaded  in  excuse,  they  could  not  reply  de  i$yuria: 
Crisp  V.  Griffith,  {c) 

Then,  the  allegation  of  payment  is  uncertain :  con- 
sistently with  the  averment  in  the  plea,  the  payment  may 
have  been  made  by  Deacon  for  his  own  honour.  That 
the  payment  was  made  according  to  the  usage  and 
custom  of  merchants,  is  an  averment  that  applies  only 
to  the  time  at  which,  not  to  the  party  for  whom,  the 
payment  was  made. 

HcgginSj  in  support  of  the  plea.  The  several  state- 
ments in  the  plea  constitute  but  one  defence,  and  the 
Plaintiffs  might  have  traversed  the  whole.  They  amount 
in  fact  to  this,  that  the  Plaintiffs  are  not  the  bond  fik 
holders  of  the  bill :  haac  v.  Farrar  (d).  And  the  aver- 
ment of  payment  is  sufficiently  certain.  The  WesUms^  as 
bankers  of  the  Defendants,  being  their  agents,  must  have 


{h)  1  H.  BL  89.  note. 


I 


o)  2  Cr.  M.  Sf  R.  159. 
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paid  on  their  account :  it  does  not  appear  that  they  were        18S9. 

the  bankers  of  Deacon  ;  and  he  could  not  have  paid  for 

his  own  honour,  for  he  was  himself  the  holder  of  the  bill, 

and  whOe  he  kept  it  in  his  hands,  no  claim  could  have 

been  made  against  him.     The  bill  could  not  legally  be 

re-issued  after  it  was  paid :  Bartrum  v.  Caddy  (a) :  and 

if  it  came  to  the  Plaintifi*  hands  when  it  was  overdue, 

the  onus  is  thrown  on  them,  to  shew  they  came  fairly  by 

it;  Siein  v.  Yglesias.  {b) 

» 

TiNDAi«  C.  J.  This  plea  is  bad  on  two  grounds : 
either  the  allegation  as  to  payment  is  to  be  taken  as  an 
allegation  of  payment  on  the  part  of  the  acceptor,  or  as 
an  incomplete  and  uncertain  allegation.  Take  it  as  the 
first;  that  is  a  plea  of  payment;  the  bill  is  at  an  end, 
and  the  holder  has  no  right  of  action.  That  is  one  clear 
ground  of  defence.  But  the  plea  goes  on,  that  the  bill 
came  to  the  Plaintiff  without  value  or  consideration. 
That  is  another  ground  of  defence;  and  the  plea  is 
double. 

The  all^ation,  however,  is  ambiguous,  for  it  leaves  to 
conjecture  on  whose  account  the  bankers  paid  the  bill ; 
on  that  ground  also  the  plea  is  ill,  and  our  judgment 
must  be  for  the  Plaintiffi. 

Vauohan  J.  concurred. 

CoLTMAN  J.  I  think  the  plea  is  ill  on  the  ground 
stated  in  the  demurrer,  that  it  does  not  appear  on  whose 
account  the  payment  was  made. 

It  is  impossible  to  say  whether  the  payment  was  made 
by  the  bankers  on  the  part  of  the  Defendants,  or  for  the 
Wour  of  some  other  party ;  for  a  payment  for  honour 
is  equally  a  payment  according  to  the  usage  and  custom 

(a)  1  Pert.  ^  Dao. SO?.  (b)  1  Cr.  M.  4-  R.565^ 
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18S9.  of  merchants,  as  a  payment  by  the  acceptor.  The  plea 
should  have  averred  that  the  payment  was  made  on 
account  of  the  defendants,  and  not  have  left  it  to  be  ia- 
Stodhabt*  ferred  from  the  circumstance  of  the  party  paying  it 
being  the  Defendants'  banker ;  in  that  view,  the  plea  is 
ill  as  argumentative ;  and  if  the  remainder  of  the  plea 
furnishes  an  answer  to  the  action,  the  whole  is  bad  for 
duplicity. 

Erskine  J.  I  think  the  plea  is  bad  on  both  grounds. 
The  promise  declared  on,  is,  that  the  Defendants  would 
pay :  the  allegation  in  the  plea,  is,  not  that  the  Defendants 
paid  at  Westons^  but  that  the  Westons  paid,  without 
saying  for  whom :  and  there  are  no  means  afforded  of 
ascertaining,  except  from  the  circumstance  that  the 
Westons  debited  the  Defendants  with  the  amount.  That 
merely  raises  an  inference  and  leaves  the  plea  argu- 
mentative. 

Then  the  latter  part  of  the  plea  sets  up  another  dis- 
tinct defence,  and  renders  the  plea  double* 

Judgment  for  the  Plaintiff 


June  5. 


Abbott  v.  Bruere. 


A  discharged 
inaolyent  ia 
liable  to  repay 
bis  surety 
who  paya  for 
him,  after  hia 
discharge,  an 
annuity  due 
before. 


r^OVENANT.  The  declaration  stated,  that  by  an 
indenture  of  the  11th  of  At^gust  18S1,  made  be- 
tween the  Defendant  of  the  one  part,  and  the  Plaintiff 
of  the  other  part,  —  in  which  a  grant,  of  the  same  date, 
of  an  annuity  from  the  Defendant  to  one  George  Pawdl 
of  52/.  per  annum  was  recited,  and  also  that  the  Plaintiff 
had  covenanted  in  such  grant  to  guarantee  to  Pasxtt 
the  due  payment  of  the  annuity,  and  to  indemnify 
Powell  against  loss,  costs,  charges,  or  expenses  which 
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he  might  be  put  to  by  reason  of  the  Defendant  not  per- 
forming the  conditions  of  a  certain  policy  of  assurance 
on  the  life  of  the  Defendant,  —  the  Defendant  cove- 
nanted with  the  Plaintiff  that  he,  the  Defendant,  would 
pay  the  annuity  of  S2L  at  the  times  it  became  payable, 
and  would   save  harmless  and  keep  indemnified  the 
Plaintiff  against  all  loss  by  reason  of  his  becoming 
guarantee :  breach,  that  the  Defendant  did  not  pay  the 
annnity;  but  that  on  the  11th  of  August  18S5,  26/.  for 
half  a  year's  annuity  became  in  arrear,  which  the  Plain- 
tiff was  afterwards  compelled  to  pay;  and  which  the 
Defendant  had  not  repaid;  or  kept  the  Plaintiff  in- 
(^emnified  from  the  same. 

The  Defendant  pleaded  —  first,  payment  of  the  sum 
of  26/.  to  Plaintiff:  secondly,  that  by  an  order  of  the 
8th  of  March  18S6,  made  by  the  Court  for  the  relief  of 
insolvent  debtors  in  England^  the  Defendant  then  being 
an  insolvent  debtor  in  custody,  was  duly  discharged  of 
and  from  the  said  covenant  and  cause  of  action  in  the 
declaration  mentioned :  and,  thirdly,  a  set  off. 

The  Plaintiff  replied  to  the  first  plea,  that  the  De- 
fendant did  not  pay  in  manner  and  form,  &c. ;  to  the' 
second,  that  the  Defendant  was  not  discharged  from  the 
covenant  and  cause  of  action,  in  manner  and  form,  &c. ; 
and  to  the  third,  nil  debet. 

At  the  trial,  a  verdict  was  entered  for  the  Plaintiff, 
subject  to  the  opinion  of  the  Court  upon  a  case  which 
stated  in  substance  that, 

The  Defendant  had  an  annuity  of  600/.  a  year  vested 
w  trustees  for  his  use :  this  annuity,  by  deed  of  1 1th  of 
^i^ust  18S1,  he  assigned  to  PaweU  (to  whom  in  con- 
sideration of  499/.  he  had  sold  an  annuity  of  52/.  a  year), 
in  trust  for  Pavoett  to  pay  him  the  600/.  a  year-  till  he 
nuide  default  in  payment  of  the  annuity  of  52/.  a  year 
to  PaiDeU,  and  then  in  trust  for  PcADell  to  pay  himself 
u&e  annuity  of  52/.,  and  all  costs  and  charges,  and  to 
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1839.       pay  the  Plaintiff  such  sums  as  be  should  have  paid 
"-"^       Pawellf  and  the  residue  of  the  6002.  to  the  Defendant. 
'^**^^*'  By  the  same  deed,  the  Plaintiff  also,  as  surety,  core- 

BmosBi.      nanted  to  pay  PawelL 

The  Plaintiff  regularly  paid  the  annui^  to  Powell  xsf 
to  the  1 1th  o(  August  1885:  he  had  received  various  suin^ 
on  account,  from  the  Defendant's  trustees:  but  there 
was  then  due  and  unpaid  from  the  Defendant  to  the 
Plaintiff  the  sum  of  156A  in  respect  of  the  said  pay- 
ments; and  the  said  sum  of  156^  together  with  other 
sums  was  included  in  the  Defendant's  schedule,  wheo, 
in  the  month  of  March  1836,  the  Defendant  b^g  a 
prisoner,  petitioned  the  G>urt  of  Insolvent  Debtors  for 
relief,  and  having  given  the  Plaintiff  due  notice  accord- 
ing to  the  Insolvent  Debtors'  Act  then  in  force,  was 
discharged  under  the  Act  by  an  order  of  the  G>iiitf 
dated  the  8th  o{  March  1836. 

After  the  discharge  of  the  Defendant  under  the  In- 
solvent Debtors'  Act,  viz.  on  the  12th  of  April  1836^ 
the  Plaintiff  paid  to  Powell  the  sum  of  26/.,  being  the 
half  yearly  payment  of  the  annuity  which  had  become 
due  on  the  11th  of  August  1835;  and  to  recover  this 
sum  of  26L  the  present  action  was  brought. 

On  the  5th  of  January  1837,  the  Plaintiff  sent  a 
statement  of  his  account  to  the  Defendant's  trustees, 
and  obtained  from  them  64fL  125.  IcL,  with  the  consent 
of  the  Defendant 

It  did  not  appear  that  any  specific  appropriation  of 
this  money  was  made  either  by  the  Plaintifl^  the  De- 
fendant, or  his  trustees. 

The  Defendant,  by  his  particulars  of  set-off,  sought 
to  set  off  the  sum  of  64/.  125.  1^.,  paid  by  the  trustees 
as  before  mentioned. 

The  question  for  the  opinion  of  the  Court  was, 
whether  or  not  the  discharge  under  the  insolvent  act, 
or  the  payment  of  the  sum  of  64/.  I2s,  l<f.,  aflfbrdedan 
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answer  to  this  action ;  and  if  so^  the  verdict  was  to  be        1889. 

entered  accordingly.  — 

Abbott 

W.  H.  Watson^  for  the  PiaintiiF,  in  respect  of  the  Bbubbe. 
effect  of  the  discharge,  relied  on  Powell  v.  Eason  (a) 
and  Hocken  v.  Browne  {p\  where  it  was  held  that  an 
insolvent  was  not,  by  his  discharge  under  the  Insolvent 
Debtors'  Act,  released  from  an  action  at  the  suit  of  his 
surety,  for  money  paid  after  the  discharge  in  respect  of  V 

an  annuity  granted  by  the  insolvent  before : 

And  in  respect  of  the  set-off, — on  Mills  v.  Fcnx>kes  (c), 
and  the  authorities  there  cited,  as  establishing  that  the 
Defendant,  not  having  appropriated  the  647.  \2s,  ld.\jo 
the  pajrment  of  the  261.  due  since  his  discharge  from 
prison,  the  law  would  appropriate  it  towards  the  liquida-. 
tion  of  the  older  debt  of  156/. 

£  V.  RichardSf  for  the  Defendant.  In  Hocken  v« 
Brofwnej  the  sum  which  was  claimed  from  the  Plaintiff, 
as  surety  for  the  insolvent,  became  due  after  the  insol- 
▼en^s  discharge.  Here  the  sum  which  the  Plaintiff,  as 
surety,  seeks  to  recover  from  the  Defendant,  became 
due  before  his  discharge,  though  the  Plaintiff  did  not 
pay  it  Ull  after  the  discharge ;  and  if  he  had  been  vigi- 
lant for  his  own  interest,  he  ought  to  have  taken  care 
that  the  Defendant  paid  it  when  it  became  due.  It  was 
his  own  wrong  not  to  have  made  the  half  year's  pay- 
ment himself  when  it  became  due,  and  he  cannot  now 
take  advantage  of  his  own  wrong. 

But  if  die  Defendant  be  liable,  then  the  trustees 
iQast  be  deemed  to  have  paid  the  64:1  12$.  l£,  in 
respect  of  the  demand  fcnr  which  the  Defendant  was 
liable,  and  not  in  respect  of  the  156i,  from  which  he 

(a)  8  Bingh.  23.  (e)  B  New  Cai49, 455. 

(»)  4  Neu  Cane,  400. 
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Asaort 


was  exonerated  by  bis  discharge  under  tbe  Insohent 
Debtors'  Act. 

TiNDAL  C.  J.  It  is  impossible  to  distinguish  Uus  esse 
in  principle  from  Hocken  v.  Browief  though  there  tlie 
arrear  accrued  after  the  discharge^  and  here^  before. 
In  both  cases  the  surety  was  liable  to  be  called  004  sod 
was  compelled  to  pay  the  demand^  after  the  insolvent's 
discharge* 

Then,  with  regard  to  the  set^offi  it  is  sufficient  to  look 

at  the  trust  deed  between  Powell  and  the  Defendant,  to 

« 

see  how  the  money  paid  by  his  trustees  should  be 
applied.  According  to  that  deed,  the  Defendant  was 
to  receive  his  own  annuity  till  he  made  default  in  paj- 
ment  of  52L  a  year  to  Powell:  in  case  of  debult) 
Powell  was  to  receive  the  Defendant's  annui^  till  he 
was  paid  the  52/.  a  year  and  all  costs ;  then,  the  Plaintiff 
was  to  receive  as  much  as  would  cover  all  such  sums  as 
he  had  paid  Powell  for  the  Defendant;  and  then  the 
Defendant  was  to  receive  the  residue. 

Various  payments  were  made  tfi  the  Plaintiff  before 
the  Defendant's  insolvency,  in  discharge  of  moneys  paid 
by  the  Plaintiff  to  PoweUj  and  some  after  the  insolvency; 
and,  according  to  tbe  trust  deed,  those  payments  were 
applicable  in  succession  to  defray  what  had  been  paid 
by  the  Plaintiff  towards  PowelVs  52L  a  year.  Tbe 
sum  of  26/.  now  claimed  is  not  covered  by  any  payment 
made  by  the  trustees,  and  there  must  therefore  be  judg- 
ment for  the  Plaintiff. 


Vaughan  J.  concurred. 


CoLTMAN  J.  It  is  a  fallacy  to  say  that  it  was  tbe 
Plaintiff's  wrong  not  to  pay  the*  annuity  when  it  became 
due.  It  is  the  principal  debtor  who  commits  the  wrong 
in  failing  to  pay  in  tlie  first  instance ;  not  the  surety. 
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As  to  the  setH)ff,  the  language  of  the  trust  deed  pre- 
ludes any  doubt.  The  money  received  by  the  trustees 
for  the  Defendant,  was  to  be  paid  in  a  certain  order; 
ind  enough  has  not  come  to  hand  to  defray  the  1562. 
due  before  the  Defendant's  discharge. 


1889. 


Ebskime  J.  concurred  in  giving 

Judgment  for  the  Plaintiff* 


Graham  and  Othet's  v.  Musson. 


JuneS. 


ASSUMPSIT  for  goods  sold  and  delivered. 

The  Defendant  pleaded,  first,  non  assumpsit; 
secondly,  the  want  of  a  note  or  memorandum  in  writings 
under  the  statute  of  frauds,  and  that  there  was  no 
acceptance  of  the  goods. 

The  Plaint]£fs  replied,  that  there  was  such  note  or 
memorandum. 

At  the  trial  before  Tindal  C.  J.,  a  verdict  was  found 
for  the  Plaintifb  for  182/.  95.  9d»  subject  to  the  opinion 
of  the  Court  upon  a  case,  which  stated,  that 

The  Plaintiffs  were  wholesale  grocers  residing  in 
Imdoru  On  the  19th  of  August  1886,  the  Plaintifis' 
tf&veller,  Dyson^  called  on  the  Defendant,  who  was  a 
grocer  at  Gainsboro\  and  on  the  Plaintiffs*  account, 
sold  him  thirty  mats  of  sugar,  to  be  sent  to  Fennin^s 
whar(  which  is  a  wharf  oh  the  Thames.  At  the  time  of 
^  sale^  Difion,  in  the  presence  and  at  the  desire  of  the 
Defendant,  made  and  signed  an  entry  of  the  contract  of 
sale  in  a  book  of  the  Defendant ;  that  book  was  pro- 
duced by  the  Defendant  at  the  trial,  and  the  following 

u  a  copy  o£  the  entry  in  the  hand-writing  of  Dyson  ••. 

R  R  2 


A  buyer  of 
goods  re* 
quested  D,, 
the  agent  of 
the  seller,  to 
write  a  note 
of  the  con- 
tract in  the 
buyer's  book : 
2>.  did  so,  and 
signed  the 
note  with  his 
own  name : 
Held,  that 
such^Qt^jsas 
notasuSSdfiQl 
notCj,  under 
the  statute  of 

frauds,  to  l^ndU 
the  buyer. 
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18S9*  **  Of  Nmih  and  Co.,  thirty  mats  maurs,  at  71s.»— 

cash  two  months^     Fennin^^  wharf. 

Joseph  IhfsaC' 


GaAHAX 


The  sugars,  the  price  of  whicli  amounted  to  138i 
S^.  9^.,  were  sent  by  the  Plaintifis  to  Fermin^s  wharf; 
and  an  invoice  was  sent  to  the  Defendant,  stating,  that 
the  goods  were  to  go  by  the  vessel  called  the  Famuf;  bat, 
while  waiting  for  the  purpose  of  being  forwarded  by  the 
wharfingers  to  the  Defendant,  they  were  consumed  bv 
fire. 

The  question  for  the  opinion  of  the  Court,  was, 
whether  there  was  a  sufficient  note  or  memorandum  in 
writing  within  the  17th  section  of  the  statute  of  frauds. 
If  the  Court  should  be  of  that  opinion,  the  verdict 
was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 


Cromptan,  for  the  Plaintifis.  This  is  a  sufiBcieDt 
memorandum  of  the  bargain,  within  the  17th  section 
of  the  statute  of  frauds,  1 9  Car.  2.  c.  S.,  which  requires 
a  memorandum  in  writing  of  the  bargain,  signed  by  the 
party  to  be  charged,  or  his  authorized  agent,  except 
where  the  buyer  shall  receive  part  of  the  goods  sold; 
for  Dyson  must  be  taken  to  have  signed  it  as  agent  for 
the  Defendant,  and  there  is  no  difierence  in  efiect 
between  writing  the  Defendant's  name,  and  writing  his 
own  name  as  agent  for  the  Defendant.  If  he  had 
written  the  Defendant's  name,  no  doubt  could  hare 
arisen ;  for  though  in  Wright  v.  Dannah  (a),  it  was  held 
that  the  agent  who  signs  must  be  a  third  person,  and 
not  one  of  the  contracting  parties ;  and  in  Fardrother  v. 
Simmons  (&},  that  an  auctioneer's  signature  is  not  suffi- 
cient where  he  sues  as  one  of  the  parties  to  the  con- 


(o)  S  Campb.  %OSi 


(6)  5  B.  Ss  AttL  $33. 
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tract;  those  cases  weremuch  doubted  in  Birdv.Botdier{a)f 
where  it  was  held,  that  the  entry  of  the  purchaser's  name 
in  the  auctioneer's  book  by  the  clerk  of  the  auctioneer^ 
was  sufficient.     Hifid  v.  Wkitehouse{b\  Simon  v.  Jkfo- 
tivos{c\  and  Bticker  y^  Cammef/er  {d)^  have  established, 
that  an  auctioneer  or  broker  is  the  agent  of  both  parties^ 
so  as  to  bind  the  purchaser  by  his  signature ;   and  in 
Howes  y.  Foster  (e),  it  was  held  sufficient  for  the  pur- 
chaser to  produce  a  bought  and  sold  note  signed  by  the 
agent  for  the  vendor;  so  that  there  could  be  no  objection 
to  the  Defendant's  appointing  the  agent  of  the  Plaintifis' 
to  act  also  as  agent  for  himself.     If  a  broker  uses  in  a 
contract  only  his  own  name,  without  disclosing  that  of 
his  principal,  it  will  bind  his  principal,  and  it  may  be 
shewn  by  parol  testimony,  for  whom  the  contract  is  made : 
Wilson  V.  Hart{g)9  White  v.  Procter  {h)^  Kenworthy  v. 
Schq/leld{i)f  HicJfsv.Hankin{k\  Phillimore  v.  Bctny*  {!) 
In  Champion  v.  Plummer{m)j  the  note  was  signed  by 
the  seller  only.     In  Cooper  v.  Smith  (»),  it  was  written 
in  the  seller's  book,  not,  as  here,  in  the  buyer's :  and 
though  in  Allen  v.  Bennet  (o),  the  note  written  in  the 
bayer's  book  without  naming  the  buyer,  was  connected 
with  him  by  a  subsequent  letter;  yet,  according  to  the 
priodple  laid  down  by  Mansfield  C.  J.,  the  note  written 
here  in  the  buyer's  book  by  an  agent  appointed  by  him 
for  that  purpose,  ought  of  itself  to  suffice.     The  name  of 
the  seller  appears,  and  it  may  be  shewn,  by  parol  testi- 
mony, that  the  name  Dyson  was  written  for  that  of  the 
buyer,  and  at  his  request* 


«05 
1889. 


Gbahajc 

Muflsoir^ 


(a)  4  Br^  AdoU  443. 
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d)  1  E»p.  105. 
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Wighhnan  for  the  Defendant  The  principle  ooo- 
tended  for  on  the  part  of  the  Plaintiffi»  would  introdoa 
all  the  mischieft  which  the  Statute  of  Frands  was  in- 
tended to  prevent*  If  the  name  of  the  agent  will 
suffice,  at  least  it  must  appear  by  some  writing,  that  the 
party  signing  U  an  agent :  there  is  no  case  which  deddes 
that  the  agency  may  be  proved  by  parol  testiiQOQj. 
The  name  of  the  party  to  be  charged  must  be  in  writii^ 
or  that  of  his  authorised  agent;  and  the  agent  maj 
prove  by  parol  for  whom  he  contracted ;  but  the  &ct 
of  agency  must  appear  in  writings  where  the  Defeadam 
himself  does  not  sign  the  contract ;  BarUett  v.  Pfdbn- 
giU.  (a) 

Here,  however,  Dy^m  was  not  the  agent  erf*  the  D^ 
fendant  to  bind  him  to  the  contract;  he  made  the  entry 
in  the  Defendant's  book  for  his  convenience  at  the 
time,  but  not  as  agent  to  bind  him  to  the  contract 

Crompton  in  reply.  BarUett  v*  PickersgiU  turned  on 
the  fourth  section  of  the  statute ;  but,  in  addition  to  the 
cases  already  cited,  Short  v.  Speckman  (b)  and  Sim  ▼• 
Bond  (c)  shew  that  agency  may  be  established  by  parol 
testimony;  though  an  agent  cannot  discharge  himself 
by  that  species  of  evidence ;  Janes  v.  LUUedak.  (d) 

TiKDAL  C.  J.  The  question  to  be  determined  is, 
whether  this  note  is  a  note  or  memorandum  of  the 
bargain  within  the  meaning  of  the  seventeenth  section 
of  the  Statute  of  Frauds :  and  I  am  of  opinion  it  is 
not  The  form  of  the  note  is,  **  Of  North  and  Ca, 
SOmatsmaurs,  at  7U*<— cash  2  months  r^— i^4ffimV^ 
Wharf.    Joseph  Dyson/* 

The  first  objection  is,  that  the  contract  does  not  dis- 


(a)  4  JSfl*^,  577.'note, 
(&)  2  3.Sf  AdoL  962. 
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clora  tlie  Dfinie  of  the  party  to  be  charged ;  90  that  it 
falls  within  the  objection  raised  in  Champion  v.  Plum* 
meTf  where  the  Court  held  that  a  note  signed  by  the 
seller  only»  is  not  a  sufficient  memorandum  within  the 
statute.     The  answer  made  on  the  part  of  the  Plaintifib 
is,  that  the  name  of  Dyson  appears  at  the  bottom  of  the 
note»  and  that  it  must  be  taken  that  he  was  the  agent  of 
the  buyer:  and  if  such  had  been  the  evidence,  I  am  far 
from  saying  that  such  consequence  would  not  follow; 
for  it  is  clear  that  a  contract  iliay  be  signed  by  an 
agent,  on  behalf  of  his  principal,  and  that  his  signature 
would  satisfy  the  Statute  of  Frauds :  but  here  the  name 
of  Musson  the  buyer  is  not  signed  by  Dyson^  and  there  is 
00  evidence  that  JD^^  had  sufficient  authority  to  act 
as  his  agent.     Dyson  was  the  traveller  of  North :  the 
parties  present  are,  Dyson^  representing  Norths  and  the 
Defendant  acting  for  himself;  all  that  passes  is,  that 
Dyson  enters  a  contract  in  the  Defendant's  book;  there 
IS  no  evidence  that  Djyson  was  to  represent  the  Defend- 
ant   It  is  unnecessary,  therefore,  to  decide  how  far 
parol  evidence  is  admissible  to  establish  the  fact  of 
agency,  because  here  there  is  no  evidence  of  agency 
at  all    In  Bird  v.  Boulter  the  names  of  both  the  con- 
tracting parties  appeared,   and  it  was  impossible  to 
say  that  the  clerk  of  the  auctioneer  putting  down  the 
name  of  the  buyer  with  his  assent,  was  not  airent  for 
that  purpose.     Our  judgment  must  be  for  the  De- 
fendant. 


18S9, 


\ 


Vauguan  J.  The  Plaintiffs'  case  fails  in  their  not 
shewing  that  Dyson  was  the  Defendant's  agent ;  it  is 
Tinnecessary,  therefore,  to  enter  into  the  authorities 
which  have  been  cited.  Dyson  was  agent  for  the  Plain- 
tiffs, and  the  Defendant  in  requesting  him  to  make  the 
entry  in  his  book,  probably  sought  to  fix  the  Plaintiffs, 
bat  not  to  appoint  Dyson  as  agent  for  himself. 
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CoLTMAV  J.  I  am  of  the  same  opinion*  It  is  oot 
desirable  to  relax  the  provisions  of  the  Statute  of  Frauds. 
I  am  not  prepared  to  say  that  if  Dyson  had  been  the 
clerk  of  Mussouy  his  signing  his  own  name  would  have 
been  a  sufficient  memorandum  of  the  bargain  to  satisfy 
the  statute :  but  Dyson  is  not  the  ag^it  of  Musson  in 
any  respect ;  and  though  if  he  had  signed  the  name  of 
Musson  at  Musson^s  request,  the  case  might  have  fiillen 
within  the  authority  of  Bird  v.  Boulter^  yet  here  where 
he  signs  his  own  name,  he  thereby  only  binds  his  em- 
ployer North. 

Erskime  J.  I  am  of  the  same  opinion.  It  is  con- 
tended on  behalf  of  the  Plaintiffs,  that  Dyson  would  be 
himself  liable  on  this  contract,  and  would  not  be  per- 
mitted  to  discharge  himself  by  parol  testimony;  but 
that  he  might  charge  his  principal  by  shewing  that  be 
signed  as  agent,  and  that  the  cases  shew  it  is  enough  if 
the  agent^s  name  appear  on  the  contract.  That  brings 
us  to  the  question  whether  Dyson  was  the  agent  of 
Musson :  but  there  is  no  evidence  of  his  having  ever 
been  appointed  such  agent,  and  therefore  we  give 

Judgment  for  the  Defendant 
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Doe  dem.  Davies  v.  Gatacre.  June  8, 

AT  the  trial  of  this  ejectment  it  appeared  that  the  A  common 
property  in  dispute  had  been  conveyed  by  deed  of  ^^^T^  ^ 
April  1721  to  trustees,  to  the  use  of  David  Evans  for  youcher^  suf. 
life;  remainder  to  trustees,  to  preserve  contingent  re-  feredbybare 
mainders ;  remainder  to  the  use  of  Elizabeth^  wife  of  JD.  ^^  vouchee 
Evans^  for  life ;  remainder  to  trustees  for  300  years  upon  without  feoff- 
certain  trusts ;  remainder  to  the  use  of  John  Phillips  for  ?®?J  ^^  ^^* 

^  Held  to  de- 

life;— fio   limitation  to  trustees  to  preserve  contingent  stroyacon. 

remainders; — remainder  to  the  use  of  his  first  and  tingent  re- 
other  sons  in  tail  male;  remainder  to  the  daughters  of  immediately 
John  Phillips  ;  remainder  to  the  use  of  William  PhiUips^  expectant  on 

brother  of  John,  for  life ;  remainder  to  his  first  and  *!  H^t^'^^' 

'  ^  \  ,  notwithstand- 

other  sons   in  tail ;  remainder  to  his   daughters ;  re-  ing  the  sta- 
mainder  to  the  use  of  Elizabeth  PhilUpSy  sister  of  John,  ^^  ^*  ^^^* 

Cm  8 

for  life;  remainder  to  her  first  and  other  sons  in  tail; 
remainder  to  her  daughters ;  remainder  to  another  Eli* 
^ujheth  Phillips,  widow,  for  life ;  remainder  to  her  first 
and  other  sons,  &c.;  remainder  to  the  right  heirs  of 
B(md  Evans  for  ever. 

In  1758,  John  Phillips,  being  in  possession  as  tenant 
for  life,  conveyed  by  lease  and  release  the  premises  in 
question  to  a  tenant  to  the  pracipel  and  in  Easter  term 
in  that  year  a  common  recovery,  with  double  voucher, 
was  suffered,  John  Phillips,  the  tenant  for  life,  being 
Touched  and  vouching  over  the  common  vouchee. 

In  1760,  Joseph,  his  only  son,  was  born. 

In  1780,  John  Phillip^s  sifter  Elizabeth,  who  had 
married  one  Davies,  died,  leaving  Edward  Davies,  her 
ddest  son. 

In  October  1780,  William  Phillips  died,  without  issue. 

In  1781,  John  Phillips  died. 
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In  1824,  Joseph,  the  son  cfjohn  Phillips^  died,  with- 
out issue,  BXiA  Edaxird  Davies  in  1784. 

The  lessor  of  the  Plaintiff  was  the  eldest  son  and 
heir  of  the  body  of  Edward  Davies,  and  contended  that 
the  recovery  suffered  by  John- Phillips  in  1758  did  not 
operate  to  destroy  the  contingent  remainder  to  JMs 
son,  because  the  statute  14  Eliz.  c,  8.  prevented  its 
having  that  operation;  and,  consequently,  a  right  of  eoti; 
accrued  to  Joseph  Phillips  on  the  death  of  JoAn  in  1781, 
and  to  the  lessor  of  the  Plaintiff  when  JbsqA  died 
without  issue  in  1884. 

Tlie  Defendants  contended  that  the  recovery  of  1758 
having  destroyed  John  PhilUp^s  life  estate,  and  the  con- 
tingent remainders  dependent  on  it,  the  lessor  d  tbe 
Plaintiff  was  barred,  {a) 

A  verdict  was  taken  for  the  Plaintiff,  with  leave  ibr 
the  Defimdant  to  move  to  set  it  aside,  and  enter  a  dod- 
suit  bstead ;  and  a  rule  nisi  having  been  obtamed  to 
that  efiect. 


Hodgson  {Wilde  Seijt,  Tal/btsrd  Serjt,'and  £  V' 
Bichards  were  with  him)  now  argued  the  case  on  the 
part  of  the  Plaintiff. 

The  recovery  suffered  by  John  Phillips  in  1 758  did 
not  bar  the  contingent  remainders  limited  after  his  life 
estate;  for  since  the  statute  14  Eliz^  a  recovery  suffered 
by  a  tenant  for  life  does  not  work  a  forfdture  of  bis 
life  estate,  the  existence  of  which  is  essential  to  the 
support  of  contingent  remainders  limited  after  it* 

According  to  the  condition  of  the  original  feodal  in- 
vestiture the  first  holder  has  the  particular  estate  for  the 


(a)  The  action  was  brought 
by  order  of  the  Master  of  the 
RoUs^  in  a  suit  depending  in 
Chancery,  which  suit  being  in- 
stituted before  the  passing  of 


the  SUtateof  limitations  (S  & 
4  W.4i,  c.27*)^c  case  was  iiot 
within  the  twenty-first  section 
of  that  statute. 
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protection  of  the  fee»  and  he  can  only  part  with  it  by 
alienation,  lawful  or  tortious;  by  merger;  or  by  the 
lawful  entry  of  the  lord  for  condition  broken  or  fon 
forfeiture. 

Forfeiture  may  be  effected  two  ways :  h  By  tortious 
alienation ;  as  by  feoffment  and  fine :  2.  By  acknow- 
ledgment of  an  adverse  title ;  as  by  accepting .  a  fine 
fiom  a  stranger. 

By  tortious  alienation  the  whole  series  of  limitations  is 
displaced ;  a  third  title  is  introduced ;  and  all  previous 
ownerships  are  turned  into  a  right. 

By  acknowledgment  of  adverse  title  nothing  is  dis* 
placed  till  entry.  No  new  ownership  is  actually  intro- 
daced,  but  only  a  different  tenure  acknowledged  or 
asserted. 

A  recovery  was  considered  an  exception  firom  the 
statute  de  Donis^  and  as  a  form  of  conveyance  applicable 
to  estates  tail  only :  if  there  are  any  instances  of  its 
having  been  resorted  to  by  tenant  for  life,  they  are 
rare ;  and  it  does  not  appear  that  before  the  statute  of 
uses  they  were  considered  tortious  assurances.   Between 
the  statute  of  uses  and  the  32  H.  8.  c.  SI.  a  recovery 
was  considered  a  tortious  assurance;  Dixon  v.  HoT'- 
riLifl)    The  statute  32 £f.  8.  c.SI.  was  passed  to  re- 
move the  tortious  effect,  by  enacting  that  a  recovery 
against  the  particular  tenants  of  any  lands  should  be 
void  against  such  persons  to  whom  the  reversion  or  re« 
mainder  should  then  appertain.    That  statute,  which 
is  not  printed  in  the  statutes  at  large,  or  in  Cok^s  2d 
Inst.  (&),  did  not  extend  to  the  case  in  which  the  tenant 
for  life  came  in  as  vouchee;  Pelhaniz  Case  (c);  and  to 


;i88ft 

»      -  > 

Doadsnou 
P^vnn 
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!«)  Vauffhan,Rh 
h)  Daring  this  part  of  the 
B^goment  the  Court  sent  for 
the  folio  edition  of  the  statutes 
printed  by  order  of  parliament^ 


where  the  statnte  was  found. 
Its  enactments  are  very  similar 
to  that  of  the  statute  14  Elig. 
hut  the  preamUe  much  fnUer. 
(o)  1JZ^.14. 
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18S9.  remedy  [that,  the  lii  Eliz.  r.  8.}  after  reciting,  ^  where 
-^— -       divei*s  persons  being  seized,  or  that  have  been  seized 

l^B  dem.  ^f  ii^nds^  tenements,  and  hereditaments,  as  tenants  bjr 
t;.  the  curtesy  of  England,    tenants    in  tail  after  pos- 

Oatagbb.  sibility  of  issue  extinct,  or  otherwise,  only  for  term 
of  life  or  lives,  or  of  estates  determinable  upon  life  or 
lives,  have  heretofore  permitted  and  suffered  other  per- 
sons, by  agreement  or  covin  between  them  had,  to 
recover  the  same  lands  and  tenements  and  other  here- 
ditaments against  the  same  particular  tenants  in  the 
Queen's  Majesty's  Court,  or  have  permitted  and  sofiered 
themselves  to  be  vouched  by  other  persons,  by  agree* 
ment  or  covin  between  them  had,  in  recoveries  sufiered 
of  the  same  lands,  tenements,  and  other  hereditameDts, 
in  the  Queen's  Majesty's  Court,  to  the  great  prejudice 
of  those  to  whom  the  reversion  or  remainder  thereof 
hath  appertained  or  ought  to  appertain,'*  —  enacts, 
'^  that  all  such  recoveries  hereafter  to  be  had  or  pro- 
secuted by  agreement  of  the  parties,  or  by  covin  as 
aforesaid,  against  any  such  particular  tenant  of  any 
lands,  tenements,  or  hereditaments,  whereof  the  same 
particular  tenant  is  or  hereafter  shall  be  seized  of  any 
such  particular  estate  «bs  is  aforesaid,  or  against  any 
other  with  voucher  over  of  any  such  particular  tenant, 
or  of  any  having  or  that  had  right  or  title  to  any  such 
particular  estate  or  tenancy  as  is  aforesaid,  shall,  from 
henceforth,  as  against  such  person  or  persons  to  whom 
any  reversion  or  remainder  thereof  by  force  of  any  con- 
veyance or  device  before  that  time  had  or  made,  shall, 
ought,  or  lawfully  may  appertain,  and  against  their 
heirs  and  successors,  be  clearly  and  utterly  void  and  of 
none  effect."  In  reporting  PelhanCs  Case^  Lord  Coke  is 
particular  in  observing  that  it  occurred  before  the  stat 
14  Eliz.  In  point  of  fact,  the  recovery  in  that  case  was 
suffered  in  that  year,  a  few  months  before  the  passing  of 
the  act. 
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The  language  both  of  the  preamble  and  enacting  part 
of  the  statute  is  general,  and  the  expression  ^^sudh  per- 
sons U>  Tvhom  any  remainder  shall  or  may  appertain" 
may  be  held  to  apply  directly  as  well  to  contingent  as 
to  vested  remainders.  But  it  is  not  necessary  to  contend 
for  that;  because,  if  the  statute  only  operated  to  make 
the  recovery  void  as  against  the  vested  remainder  or  the 
reversion,  still  such  an  assurance,  displacing  no  estate, 
working  no  forfeiture,  could  convey  an  interest  only  for 
the  life  of  the  particular  tenant;  and,  as  the  parties  in 
remainder  or  reversion  were  the  only  persons  who  could 
be  affected  by  it  as  a  tortious  assurance,  the  necessary 
consequence  of  its  being  made  void  against  them  was 
to  make  it  an  innocent  conveyance;  good  only  as  against 
the  tenant  for  life  himself. 

If  it  be  asked  why  the  statute  did  not  extend  to 
alienations]  by  fine  and  feofiBnent,  the  answer  is,  that 
the  object  was  to  guard  against  clandestine  assurances, 
whereas  a  feofiinent  is  accompanied  by  open  livery  of 
seism,  and  fine  by  proclamation  in  Court;  Goodright 
V.  Forester,  {a) 

It  is  true  that  it  has  been  a 'received  opinion  in  the 
profession,  that,  notwithstanding  this  statute,  a  recovery 
had  against  tenant  for  life  does  operate  to  bar  con- 
tingent remainders. 

Bnt  this  seems  rather  owing  to  the  fact  that  the  sta- 
tute has  not  been  brought  under  consideration  in  a 
court  of  law,  than  to  any  construction  which  has  been 
put  on  it* 

In  the  early  cases  after  the  statute  no  question  of 
this  sort  arose :  there  are  instances  of  recoveries  suffered 
^here  the  particular  tenant  was  tenant  to  the  writ,  and 
vouched  the  remainder-man  in  tail,  as  in  Jenning^s 
Cs«e(i}9  where  the  statute  is  mentioned^  but  with  no 
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Poa  dem. 
Davues 

GATAoaa. 


(a)  1  Taunt.  678. 


(b)  10  Rep.  M. 
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1899.       view  to  the  present  question.      Wiseman  v.  Crow(a\ 
■■  Wiseman  v.  Jennings  (6),  Peck  v,  ChanneU  (c),  Lead  ?. 

^■^*     Cfafe  (d),  Sfrfl«jgtf  V.  r«»pfe.  (tf )     The  statute  does  ac- 
«,  tually  not  appear  to  have  been  adverted  to  again  till  the 

QaTAflMk  case  of  Cb/ffbrd  v*  Richards  {g)f  where  the  tenant  lor 
life  was  himself  the  remainder-man,  and  therefore  tbe 
recovery  fell  within  the  exception  of  s.  S.  14  Eliz.  c& 
The  next  case,  and  the  only  other  in  which  the  statote 
is  mentioned^  is  Bonbon  v.  SandUands  (A)*  where  Seijt. 
Williams  took  the  line  of  argument  which  has  beeo 
lurged  to^y;  but  it  was  not-necessary  to  decide  the 
point,  and  it  was  not  adverted  to  by  the  CSourt. 

In  the  mean  time  several  cases  had  occurred  in  which 
the  statute  was  not  adverted  to,  but  a  recovery  was  said 
to  be  a  forfeiture  of  the  particular  estate;  as  Plunkeix* 
Holmes  (i),  Loddingion  v.  Kime  {k)f  Carter  v.  BamardiS' 
ton  (/),  BamardisUm  v.  Carter,  (m)  Plunket  v.  Hatma 
furnishes  no  authority;  for  the  recovery  in  that  case 
operated  as  a  merger  of  the  particular  estate,  aodf 
therefore,  as  a  destruction  of  the  contingent  remainder. 
In  Carter  v.  Bamardiston  the  Master  of  the  RoUs  con- 
sidered that  the  fee  was  in  nvbibuSf  or  in  gremio  lepSf 
which  shews  how  little  tbe  subject  was  then  considered; 
and  though  in  Bamardiston  v.  Carter^  in  Dom*  Proc^ 
the  Judges  decided  that  the  remainder  in  question 
was  contingent,  they  avoided  answering  the  question 
whether  or  not  it  was  barred:  Ijoddington  v*  Kme^ 
therefore^  is  the  chief  authority  on  which  it  has  since 
become  a  received  opinion  that  a  recovery  bars  a  con- 
tingent remainder.  But  in  that  case  the  statute  was 
not  noticed,  and  it  has  been  followed  by  others  to  the 

(a)  Cro.  £/te,562.  (A)  S  Taunt.  873. 

(b)  Id.  570.  (•)  1  Lev.  II. 

(c)  Id.  827.  (*)  Salk.Z24.lLd.Raymd. 
Id)  Id.670.  203.  SLev.iSl. 

(c)  I  Sid.  90.  (/)  lP.WtM.505. 

(g)  1  r.  R.  741.  (m)  S  Bro.  Park  Cos.  6^ 
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same  effect^  in  which  likewise  the  point  has  been  taken       1889* 
for  granted,  without  reference  to  the  statute;  as  Doe       — — 
V.  Hdmes  (a),  Dae  dem.  Gilman  v.  Elvey  (i),  Goodright     ^J^ 
T«  Dunham  (c},  and  Goodtitle  v.  Billingion  {d) ;  all  of  f^ 

which,  as  well  as  Pbmket  v.  Hdmes^  were  cases  of    Qatmm. 
merger,  and  not  of  forfeiture.     In  Doe  dem,  Herbert 
Others  V.  Selly(e)y  a  more  formidable  authority,  the 
recovery  was  considered  to  effect  the  destruction  of  the 
contingent  remainder,  and  the  particular  estate  was  not 
determined  by  merger:   but  in  Boe  dem.  ClemeU  V* 
Brigg${g)  it  was  held  that  the  recovery  gave  a  new 
estate,  and  so  affected  the  remainder.    It  cannot  be 
denied  that  there  has  been  a  very  general  opinion  that 
sach  a  recovery  bars  contingent  remidnders.    But  in 
Presumes  Conveyancings  p.  11 L,  it  is  said  that  the  subject 
ought  to  be  reconsidered. 

If  the  Court  should  be  of  opinion  that  the  recovery 
operated  as  a  forfeiture  of  John  PhiUips^s  life  estate,  at 
least  it  was  a  forfeiture  of  the  second  class,  above  dis« 
tingaished,-»-by  acknowledgment  of  an  adverse  title,** 
by  which  no  remainder  was  displaced  till  entry,  and  as 
no  such  entry  was  made,  the  lessor  of  the  Plaintiff  is 
entitled  to  recover ;  Lloyd  v.  Brooking  (A),  Feame  Cant. 
Rem.  813.  828. 


Ludlom  Serjt.,  tVAaieletf^  and  Gfmy,  for  the  Defendant, 
lelied  on  the  series  of  authorides  in  which  it  has  been 
laid  down,  that  a  recovery  had  against  the  particular 
tenant  destroys  all  contingent  remainders;  and  in  addition 
to  those  mentioned  in  the  argument  for  the  Plaintiff, 
^^Skeppard^s  Epitome^  880.;  Shepparffs  Touchstone^ 
40. 44. 48.;  Pigott  on  Becaoerie^  84.  92.  94.  Co.  Litt. 

(o)  3  WU9. 287.  (e)  ^B.SfC.  926. 

W  4-B<w^S13.  \g)  l^Ea8t,W6. 

(c)  D(mgl.  264.  (A)  1  Ventr.  188. 

(d)  /rf.758. 
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SS6.  a.  set.  b.  WoodCs  Instit.  264. ;  1  Cruise,  Dig.  94.; 
5  Cruise,  Dig.  474.  Com.  Dig.  Becao.  B.  2.;  2  JBf.  On. 
861.  274.  Bac.  Abr.  Memainders  and  Reversions,  G. 
Feam  ConL  Rem.  281.;  2  ^mj;  jSstmif.  42.  m.  Dm 
dem.  Webb  v.  Puckey  {a).  Doe  dem*  Phipps  v.  Lord  ihd' 
grave{b)f  Herring  v.  Brawn  (c),  1  ^m5.  Sound.  319.; 
2  ^m5«  iSoimd  S86.  Purefiy  y.  Rogers,  Clerke  y.  fy 
well  (d)y  Doe  dem  Datjf  v.  BumsaU.  {e) 

They  contended  also. that  the  statute  14  EUz.  cS. 
did  not  apply  to  the  case  of  contingent  remwidecs:  k 
was  intended  to  benefit  those  who  at  the  time  of  the  re- 
covery were  in  a  position  to  take  the  estate,  and  did  not 
propose  to  alter  the  rule  of  law  which  has  established, 
that  a  contingent  remainder  which  does  not  yest  when 
the  particular  estate  is  determined  can  never  vest  at  all. 
The  efiect  of  the  statute  was,  not  to  prevent  the  forfo- 
ture  of  the  estate  of  the  tenant  for  life,  but  to  let  in  the 
next  in  remainder  where  there  is  a  person  capable  of 
taking:  that  can  only  be  where  the  remainder  is  vested, 
unless  there  are  trustees  to  preserve  contingent  re- 
mainders. 


TiNDAL  C.  X  The  question  which  has  been  argued 
before  us— -and  very  learnedly  argued  on  both  sides— 
is,  whether  the  common  recovery  which  was  suffered 
by  John  Phillips  in  1758, — John  Phillips  at  that  time 
being  a  bare  tenant  for  life^<— did  or  did  not  bar  the 
contingent  remainders  which  were  subsequent  to  his 
estate  for  life. 

The  estate  was  limited  to  J.  Phillips  for  Iife>  with 
remainder  to  his  first  and  other  sons,  in  tail  male.  It 
is  immaterial  to  consider  the  subsequent  vested  re« 
mainders,  for  the  only  point  that  has  been  brought 


(a)  5  T.  R.  299. 
m  J<1S20. 
(c)  8kinn.l4. 


(d)  lSaund.Sig. 
(0  6r.JI.Sl. 
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before  us  in  argument  is,  whether  the  contingent  re-        1839. 
mainders  that  were  subsequent  to  the  estate  of  J.  Philn        ■ 
lips  were    or   were   not   destroyed   by  this   common     ^^  ^^™' 
recovery.  ^ 

Now  it  is  an  admitted  principle,  admitted  by  the     Gatacbis. 
counsel  who  argued  this  case  for  the  lessor  of  the  Plain- 
tiff, with  a  great  deal  of  investigation,  upon  the  uni- 
versal authority  of  text  writers,  and  also  all  the  autho-  ^^^lyUjtiL^'^ 
rities  in  the   books   from  the*  time  of  PelhanCs  case*  /./f/i -^3^ 
downwards,  that  if  a  tenant  for  life  suffer  a  common 
recovery,  the  contingent  remainders  which  are  subse- 
quent to  such  tenancy  for  life  are  barred,  —  barred 
upon  the  ground  that  the  tenant^  for  life  has,  either  by 
his  alienation  of  a  greater  estate  than  he  was  entitled 
to,  coinmitje4  ^  forfeiture^  or,  that  he  has,  by  allow- 
ing himself  to  be  vouched  over  to  the  warranty,  and 
coming  in  and  then  assenting  to  it,  warranting  a  greater 
estate  than  that  to  which  he  was  entided,  violated  the 
iaith  upon  which  the  estate  was  granted  to  him,  and  the 
forfeiture  is  complete.     And  the  immediate  consequence 
follows,  that  the  contingent  remainders  were  not  vested 
during  the  continuance  of  the  particular  estate  of  the 
tenant  for  life,  and  therefore  fall  to  the  ground,  and 
never  can  be  revived. 

But  it  is  said,  on  the  part  of  Plaintiff  in.  this  case,  • 

that  in  the  course  of  those  authorities  which  have  been 

hefore  the  different  courts,  the  effect  of  the  statute  of 

of  U£/t2.  c.  8.  has  never  been  sufficiently  adverted  to; 

for  inasmuch  as  a  portion  of  the  statute  declares  that 

"  if  a  tenant  for  life  suffer  a  common  recovery,   as 

against  the  remainder-men  and  reversioners,  it  shall  be 

nuU  and  void,  and  of  no  effect  whatever,"  it  must  have 

^t  consequence,  and  having  no  effect  whatever  it  is  no 

forfeiture,  but  the  subsequent  estates  remained  as  th^y 

'^ere  before. 

ia  the  first  place  one  can  hardly  conceive  that  the 

VOL,  V.  S  S 


I 


jS18  TRINITY  TERM, 

1889.       effect  of  this  statute  should  not  have  come  under  the 

consideration  of  the  courts  in  the  various  decisions  tlut 

J}w  dem.     jj^y^  taken  place.    I  will  only  mention  two  of  them,* 

^  which  were  brought  to  our  notice  by  the  counsel  ibr 

Gataom     the  Plaintiff,  the  one  that  of  Plmtett  v.  Holmes^  and 

the  other  Carter  v.  Bamadiiton^  in  which  latter  the  | 
question  was  put  to  all  the  Judges.  In  the  case  of  j 
PlunkeU  v.  Holmet^  which  was  cited  to  us  from  Gilbafs 
Treatise  on  Uses^  303«,  the  Court  say,  *'  Snce  it  was  a 
contingent  remainder  to  l^nMSf  the  recovery  destrojed 
the  particular  estate,  and  by  consequence,  the  coo- 
tiugent  remainder : "  that  was  in  the  time  of  Levixz, 
And  then  we  come  to  Carter  v«  Bamadistan^  where  the 
question  was  put  roost  pointedly  to  the  Judges,  ^  wbe* 
ther  the  remainder  to  Sir  T.  Bamadiston  was  of  that 
nature  to  be  barred  by  the  recovery,"  calling  theieo 
fore  their  attention,  pointedly  and  distinctly,  to  the 
difference  between  a  vested  remainder,  and  a  contiageot 
remainder,  the  recovery  having  been  suffered  by  a  pait; 
who  was  a  bare  tenant  for  life.  In  answ^  to  that,  the 
Chief  Justice  of  the  Common  Pleas  delivered  the  joint 
opinion  of  the  Judges,  ^^  that  the  same  was  only  a  con- 
tingent remainder;"  by  that  one  answer  in  efiect  giving 
an  answer  to  the  two  questions,  which  were  involved  in 
•  it,  that  it  was  destroyed,  and  that  it  was  destroyed  in- 
asmuch  as  it  was  a  contingent  remainder.  I  can  hardly 
therefore  conceive  that  after  %nch  a  continued  concur- 
rence of  opinion  from  such  an  early  period,  down  even 
to  the  late  case  of  Doe  v.  Selby^  a  point  of  this  sort 
should  not  have  been  agitated  in  Westminster  HaU,  be- 
cause it  b  to  be  assumed  that  all  our  predecessors  were 
almost  Iflind  to  the  statute  of  Elizabetk^  which  could  not 
fail  to  be  brought  in  view  before  them  if  it  had  this 
effect.  But  let  us  look  to  the  statute  itself,  and  see 
whether,  upon  the  words  of  the  statute,  it  can  have  the 
operation  of  preserving,  as  it  is  contended  to  do,  the 
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contingent  remainden     The  statute  of  the   14  Eliz. 
c  8.  was  passed  after  the  preceding  statute  of  the 
SS  Hen.  6.,  which  was  passed  for  the  same  purposes, 
"  An  Act  for  the  avoiding  of  recoveries  by  collusion 
by  tenants  for  term  of  life,  and  others;"  and  it  was 
passed  for  the  purpose  of  making  it  more  compre- 
hensive; liecaase,   inasmuch  as  the  first  statute  only 
comprehended  the  case  where  the  demandant  brought 
his  writ  of  entry  against  the  tenant  for  life,  and  the 
tenant  for  life  vouched  over  the  common  vouchee,  there 
was  not  the  case  put  that  if  the  tenant  for  life  came  in 
to  vouch  he  should  be  within  the  operation  of  that  sta^ 
tute;  and  therefore  the  new  statute  puts  every  possible 
case  in  which  a  tenant  for  life  can  sufier  a  conunon 
recovery,  either  by  being  the  original  party  to  it,  or  by 
coming  in  upon  a  voucher  by  the  tenant  to  the  pracipe; 
and,  having  done  that,  just  observe  what  the  operation 
of  the  statute   is :  —  It  recites,   **  that  divers  persons 
being  seised,  or  that  have  been  seised  of  lands,  t^ne- 
inents,  and  hereditaments,  as  tenants  by  the  courtesy 
o^Englandy  tenants  in  tail  after  possibility  of  issue  ex- 
tinct, or  otherwise,  only  for  term  of  life  or  lives,  or  of 
estates  determinable  upon  life  or  lives,  have  heretofore 
permitted  and  suiFered  other  persons  by  agreement  or 
covin  between  them  had,  to  recover  the  same  lands  and 
tenements  and  other  hereditaments  against  the   same 
particular  tenants  in  the  Queen's  Majesty's  Court,  or 
have  permitted  and  suffered  themselves  to  be  vouched 
by  other  persons,  by  agreement  or  covin  between  them 
"ftdj  in  recoveries  suffered  of  the  same  lands,   tene- 
ments, and  other  hereditaments  in  the  Queen's  Majesty's 
^urt,  to  the  great  prejudice  of  those  to  whom  the  re- 
version or  remainder  thereof  hath  appeitained  or  ought 
to  appertain."     It  mentions  reversions  and  remainders 
m  the  same  breath.     Now  no  one  ever  heard  of  a  con- 
^>"gent  reversion ;  —  it  must  have  meant  reversions 
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and  remainders  vested  in  the  person  subsequent  to 
tenancy  for  life ;  and  it  goes  on  to  say  that  such 
veries  shall  be  altogether  void ;  '*  that  all  such  recoveric 
hereafter  to  be  had  or  prosecuted  by  agreement  ^f 
parties  or  by  covin  as  is  aforesaid,  against  any  snci 
particular  tenant  of  any  lands,  tenements,  or  beredit 
ments  whereof  the  same  particular  tenant  is  or  hereafte 
shall  be  seised  of  any  particular  estate  as  is  aforesaic 
or  against  any  other  with  voucher  over  of  any  sud 
particular  tenant,  or  of  any  having,  or  that  had  right 
or  title  to  any  such  particular  estate  or  tenancy  as  is 
aforesaid,  shall  from  henceforth  as  against  such  persoa 
or  persons  to  whom  any  reversion  or  remainder  thereof 
by  force  of  any  conveyance  or  device  before  that  time 
had  or  made,  shall,  ought,  or  lawfully  may  appertaio, 
and  against  their  heirs  and  successors,  be  clearly  and 
utterly  void  and  of  none  effect."  Speakings  not  of  cod- 
tingent  remainders  —  which  belong  to  nobody  at  that 
time,  —  which  are  uncertain  whether  they  will  ever  rest 
at  all,  —  but  of  persons  in  reversion  or  remainder  who 
were  then  deprived  of  their  power  of  entry,  and  very 
often  put  to  a  difficult  process  by  a  real  action,  sus- 
tained great  expense^  and  sometimes  the  loss  of  their 
estates. 

I  do  not  think,  therefore,  when  you  come  to  look  at 
the  statute,  it  has  the  operation  contended  for.  If  not, 
the  consequence  of  the  recovery  suffered  by  the  tenant 
for  life,  either  by  his  own  tenancy,  or  his  coming  iO| 
being  vouched,  and  vouching  over,  is  precisely  the  same 
as  it  was  before  upon  all  contingent  remainders,  and  as 
the  law  has  held  it  ever  since,,  when  the  .question  has 
arisen  in  Westminster  Hall;  there  has*  been  a  forfeiture 

■ocBorTof 


of  theparticular  estate,  and  of 
the  contingent  remainders  dependent  jnpon  it  There- 
fore I  think  the  effect  is,  that  of  all  the  contingent 
remainders,  the  only  one  that  ever  could  have  taken 
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sSect  was  in  Josejkj  the  son  of  Johiij  who  was  bom  1889. 
ifter  the  common  recovery  was  suffered,  and  he  never  — ^ 
had  any  right.  ^d!^* 

Vauohan  J.  The  question  which  we  have  been  ^^TAoaa. 
called  on  Jto^ecide  is,  whether  a  recovery  suffered  by 
tenant  for  life  be  a  forfeiture  of  his  particular  estate :  it 
has  been  argued  that  it  is  not,  on  the  assumption  that 
all  the  judges  of  Westminster  Hail  have  been  sleeping 
over  the  statute  of  14  Elizabeth.  But  that  statute  has 
often  been  adverted  to,  as  in  Smith  v.  Clifford^  and  other 
cases;  and  in  the  teeth  of  all  those  authorities,  we 
cannot  suppose  the  judges  to  have  remained  in  more 
than  Egyptian  darkness. 

CoLTMAN  J.     The  effect  of  the  argument  for  the 
Plaintiff  is,  that  the  14  EUz*  has  made  that  an  innocent 
conveyance,  which  before  was  tortious.     But  from  the 
case  in  Bendtoe^  cited  in  PelhanCs  case,  it  appears,  that 
the  object  of  14  Eliz.  c.  8,  was  to  supply  a  deficiency  in 
the  statute  82  JET.  8.  c.  81.,  not  to  alter  the  effect  of  a  re- 
covery; and  under  82  JZ  8.  c.  81.,  a  recovery  suffered  by 
tenant  for  life,  though  rendered  unavailing  against  vested 
remainders,  was  still  a  forfeiture  of  the  life  estate,  arid 
^  operated  to  destroy  contingent  remainders.    But  how- 
ever that  may  be,  we  are  called  on,  after  a  lapse  of  nearly 
three  centuries^  to  put  a  different  construction  on  the 
^Qte,  on  the  ground  that  the  courts  have  overlooked 
^t*   That  would  be  a  strong  proceeding  if  the  words 
of  the  statute  were  at  variance  with  the  decisions,  which 

• 

»o  our  opinion  they  are  not 

Erskine  J,  I  am  of  the  same  opinion.  The  cir- 
cumstance of  Lord  Co^^s  having  observed  that  the 
'^very  in  Pelham^s    case    was   suffered   before  the 
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statute  of  Eliz»j  makes  it  less  probable  thai  judgtt 
afterwards  should  not  have  considered  the  effect  of  thit 


statute. 


Rule  absolute  for  entering  a  nonsoiL 


JuTie  10* 


HiGHAM  V.  RaBETT. 


To  an  action 
of  trespass^ 
Defendant 
pleaded  a 
right  of  way 
on  foot  and 
with  horses, 
cattle,  carts, 
waggons,  and 
other  car- 
riages for  the 
convenient 
occupation  of 
his  dose  K. 
The  jury 
haying  found 

that  he  had  a 
right  of  cart- 
ing timber 
and  wood 
only  from  K*, 
Held,  that 
Plaintiff  was 
entitled  to  the 
entire  verdict, 
and  that  De- 
fendant could 
not  enter  it 
distrihutively 
for  such  right 
as  the  jury 
found. 


npRESPASS  for  breaking  and  entering  the   Phis- 
tifTs  close,  and  prostrating  his  gates  and  gate- 
posts* 

Pleas,  1.    Not  guilty. 

2.  A  right  of  way  on  foot,  and  with  horses,  catde, 
carts,  waggons,  and  other  carriages,  ibr  the  De&ndani 
and  his  servants,  at  all  times  of  the  year,  at  their  free 
will  and  pleasure,  for  the  more  convenient  occupation  of 
a  close  of  the  defendant's,  called  Kin^s  Hough  Wood, 

3.  A  similar  right  of  way  in  respect  of  a  close  called 
Further  Barka^s. 

4.*  Liberum  fenemetUum. 

Issues  having  been  raised  on  these  pleas,  at  the  trial 
before  Littledale  J.,  the  jury  found  a  verdict  for  tbe 
Plaintiff  on  the  first,  third,  and  fourth ;  and  (m  tbe 
second,  that  the  Defendant  had  a  right  of  cardog 
timber  and  wood  only  from  King^s  Haugh  Woody  along 
the  Plaintiff's  close.  It  did  not  appear  whether  or  not 
he  had  been  carting  wood  upon  tbe  occasion  in  question* 
Upon  this  finding,  the  learned  judge  directed  a  verdict 
to  be  entered  for  the  Defendant  on  the  second  plea,  with 
leave  for  the  Plaintiff  to  move  to  enter  on  it,  instead) 
a  verdict  for  the  Plaintiff. 

Kelly  moved  for  a  rule  nisi  accordingly,  on  tbe 
ground  that  the  Defendant  having  failed  in  establishing 
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the  right  of  way  to  the  extent  ta  which  he  claimed  it,  or 
even  in  shewing  that  he  was  carting  wood  on  the  occasion 
b  question,  the  Plaintiff  was  entitled  to  the  Terdict 
on  the  second  plea.  There  was  no  question  as  to  the 
others.     A  mie  nisi  havhag  been  granted, 

Stephen  Serjt,  B,  Andrews^  and  Palmer,  shewed  cause. 
The  jury  have  found  that  the  Defendant  had  a  limited 
right  of  wfl^ :  and  if  he  bad  a  right  of  way  to  any  extent 
or  for  any   purpose,  he  was  justified  in  entering  the 
PlaintiflTs  dose^  and  removii^  any  obstruction^    The 
obstruction  was  ecpially  an  impediment  to  a  limited  as  to 
an  unlimited  right  of  wi^;  and  the  real  issue  raised  by 
the  plea  is,  whether  or  not  the  Defendant  was  justified 
in  remoring  that  obstruction :  in  relation  to  that  ques- 
tion, the  precise  extent  of  his  right  was  immaterial,  or 
the  precise  mode  in  which  he  was  exercising  it.     If  that 
had  been  material,  the  Plaintiff  should  hare  new-assigned. 
Where  a  Defendant  has  not  made  out  his  plea  to  the 
extent  he  has  pleaded  it,  yet,  if  he  proves  enough  to 
Aew  that  the  Plaintiff  has  ih>  right  of  acticm^  he  entitles 
himself  to  the  verdict;  Berdngfon  Vr  Benington.  (a)     In 
Tapleyv.  Waimar^kt  (&),  the  Defendant  pleaded  to  tres- 
pass fu.  cL  Jr.,  that  two  closes  in  which  the  trespass  had 
been  committed,  had  been  severed  by  Ae  Plaintiff  from 
a  waste  over  which  the  Defendant  had  a  right  of  oon>- 
men ;  the  Plaintiff  replied,  that  they  had  been  enclosed 
for  more  than  twenty  years ;  and  it  was  held  that  that 
tcplkaftion  was  sufficiently  established,  by  showing  that 
Any  part  of  them  had  been  enclosed  for  that  period. 
[Tindal  C.  J.     If  the  verdict  be  entered  for  the  De- 
fendant, this  plea  would  be  evidence  in  all  future  times 
that  the  Defendant  had  a  right  to  the  eictent  stated  in 
the  plea ;  but  according  to  Morewood  v.  Wood  (c),  if  you 


(a)  Cro.  ERa.  157- 
(h)  SB.Sf  AM.  395. 
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623 
18S9. 


HXOHAX 

Rabbtt* 


8S  4 


624 


TRINITY  TERM, 


1899. 

HXOHAU 

Rabett. 


do  not  prove  a  prescription  as  laid,  you  fail  altogether* 
We  think  the  Defendant  cannot  be  entitled  to  a  verdict 
generally  on  this  plea.]  At  all  events,  he  may  take  it 
distributively,  and  treat  the  several  allegations  as  several 
pleas,  within  the  principle  of  rules  4,  5,  6  oiHiL  4.  FT.  4.; 
as  in  Knight  v.  Woore  (a),  and  Phylhian  v.  White,  (h) 


Kelly  and  Gunnings  in  support  of  the  rule. 

Ballard  v.  Dyson  {c)  and  Dretoell  v.  Tatder  (i)^  shew 
conclusively  that  a  defendant  or  plaintiff  who  set  up  a 
prescriptive  right,  and  prove  one  less  extensive  than 
they  have  alleged,  fail  altogether ;  and  where  a  defeod- 
ant  pleads  a  right  more  extensive  than  he  is  entitled  to, 
the  plaintiff  need  not  new-assign  the  limited  or  qualified 
right ;  Ccnding  v.  Higginson.  {e)  The  only  question  is, 
whether  the  Defendant  can  enter  a  verdict  distribatively 
on  this  plea,  under  the  rules  of  HiL  4  JV.  4.  And  a 
verdict  can  only  be  entered  distributively  where  the 
jury  finds  one  of  several  allegations  contained  in  the 
pleading;  but  here  there  is  no  allegation  that  the  De- 
fendant has  a  right  of  way  for  the  purpose  of  carting 
timber ;  and  the  finding  of  the  jury  is  of  something 
which  does  not  appear  on  the  record  at  alL  In  order 
to  enter  a  distributive  verdict,  the  Court  must  amend; 
and  they  will  not  amend  by  inserting  a  species  of  right 
which  the  Defendant  never  claimed,  and  which  there- 
fore the  Plaintiff  could  not  be  prepared  to  meet 

TiNDAL  C.  J.  It  appears  to  me  that  this  is  a  general 
plea  of  right  of  way  on  foot  and  with  horses,  cattle, 
carts,  waggons,  and  other  carriages,  at  the  Defendant's 
free  will  and  pleasure,  for  the  more  convenient  occo- 
pation  of  his  close,  called  Kit^s  Hough  Wood;  and  as 


(a)  S  New  Cant,  3. 
(6)  \Mee8.S^Wa9h.U6. 
(c)  1  Taunt,  879- 


{d)  S  B.  4*  Adiol.  735. 
(e)  4  Mm.  6^  WM.  1245. 
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the  jury  have  found  a  right  for  carting  timber  and  wood 

only,  from  Kin^s  Haugh  Woodj  the  question  is,  whether 

the  plea  can  be  taken  distributively,  and  the  verdict  be 

entered  accordingly :  and  I  think  it  cannot.     I  cannot 

put  it  as  a  plea  asserting  a  general  right  of  way  for  all 

purposes,  and  another  right  for  a  particular  purpose. 

But  we  are  called  upon,  when  the  Defendant  says  there 

is  a  general  right  for  the  convenient  occupation  of  his 

close,  to  qualify  it  by  saying  that  the  verdict  shall  be 

entered  as  for  a  right  of  carting  timber  only.     The  new 

rules  do  not  apply  to  such  a  case.     If  the  Defendant 

wishes  to  qualify  it  by  amendment,  it  can  only  be 

allowed  on  payment  of  costs.     He  may  have  leave  to 

amend  the  plea  according  to  the  verdict;  the  Plaintiff 

to  be  at  liberty  to  reply  de  naoOy  and  the  other  pleas  to 

be  withdrawn. 


18S9. 
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Vaughan  J.  In  Knight  v.  Waore,  the  Defendant 
pleaded  a  right  of  way  for  the  purpose  of  conveying 
water  and  goods  from  the  river;  and  the  jury  found  he 
had  a  right  to.  fetch  water.  .  What  the  jury  found 
therefore  was  contained  in  the  plea,  and  the  allegations 
were  capable  of  being  distributed ;  here  the  jury  have 
found,  but  the  Defendant  has  nowhere  alleged,  a  right  of 
way  for  carting  timber  only. 


CoLTMAH  J.  and  Erskine  J.  concurring,  the  Defend- 
ant had    . 

Leave  to  amend  on  payment  of  costs. 
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June  11.     'ToTTON^  Demandant;  Vincent,  DeforciaoL 


Fine  of  oonu* 
sor'fi  lands  in 


jD  OMPAS  Seijt*  moved  to  amend  a  fine  of  £ff /•  49  G.  S^ 
r.  ainTmny'~  ^Y  inserting  the  parish  of  RidgeweU. 

other  adjoin-  The  deed  to  lead  the  uses  conveyed  a  closer  called 
wfended  bv  ^^^^^^  ^  ^^^  parish  of  Great  Yeldham,  and  all  the 
inaerting  the  conusor's  other  lands  in  the  parish  of  Crreat  Yddkamj 
pari^  of  H.,    ^j.  gjjy  Qther  adjoining  parish. 

pariah  in  ^y  affidavit,  it  now  appeared  that  a  small  portion  of 

which  the  the  land  was  in  the  adjoining  parish  of  Bidgewettf  and 

land,  which  ^^^^  ^^^  possession  had  gone  consistently  with  the  deed. 

had  gone  ac-  By  3  &  4  fFI  4.  c.  74.  ss»  7*  9.,  if  it  be  apparent  on  the 

^™J"*^  ^  J**  deed  that  there  is  an  omission  of  any  portion  of  land 
cieeci  CO  leafl 

the  uses.  intended  to  be  passed^  the  fine  shall  be  valid  as  to  that 

portion,  without  amendment ;  but  as  the  omission  here 
appeared  only  by  affidavit,  the  parties  applied  to  amend. 

Per  curiam. 

Fiat 


June  11.  Porter  v,  O'Meara. 

The  Court  A    RULE  nisi  had  been  obtained  to  reverse  the  out- 
reversed  an  lawry  of  the  Defendant  upon  an  affidavit  that  he 
outlawry  m 
an  action  for  resided  in  France  from  December  1836  to  April  1839. 

1200/.  on  The  writ  of  exigent  was  issued  on  the  18th  of  Mcof 

payment  of       to«»7 

costs,  without  ^^^'' 

calling  on  the  Defendant  to  put  in  baO. 

An  affidavit  in  support  of  a  rule  to  reverse  an  outlawry  should  shew  disdnctly 
that  the  Defendant  was  abroad  at  the  date  of  the  emgenU 


8.  (^l-cd  ■  //i 
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Kelbf  and  ChanneU  shewed  cause,  on  the  ground  that       1839. 
it  did  not  follow,   from  the   Defendant's   residing  in 
France  J  that  he  might  not  occasionally  come  to  England^ 
as  it  appeared,  by  affidavit,  he  had  done  on  the  23d  of    O'Mbara. 
May  1837. 


Porter 

17. 


Bompas  Seijt  and  Tfightman^  in  support  of  the  rule, 
contended  that,  as  it  was  sworn  the  Defendant  resided 
in  France  from  December  1836,  and  was  there  on  the 
28d  of  May  1837,  it  might  be  intended  he  was  there  on 
the  18th  also. 

But  the  Court  not  being  satisfied,  an  affidavit  was  then 
furnished  by  the  Defendant's  wife,  who  was  present  in 
court,  that  the  Defendant  was  at  BouJogne  on  the  18th. 

The  connsel  for  the  Plaintiff  then  required  that, 
as  the  action  was  for  1200/.,  the  Defendant  should  be 
called  on  to  put  in  bail  to  the  action;  Levi  v.  Clag" 
gett.  [a)  HaU  y.  Hawkins  (b)  shewed  that  the  practice, 
as  to  requiring  bail,  continued  the  same  since  the  stat« 
1  &  2  Vict.  e.  110.,  as  before. 


The  Courts  however,  refiised  to  require  bail,  and  made 
the  rule  for  reversing  the  outlawry 

Absolute,  on  payment  of  costs* 

(a)  1  Mw9.  ^  WM^  547.        (()  ^Mm.  Sf  WOab.  592. 
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1839. 


Jun$  12.  James  v.  Attwood, 

The  Court  or     TTALCOMBt  on  a  former  day,  moved  to  rescind  or 
a  craSffrent*  amend  an  order  of  reference,  or  to  revoke  the 

jurisdiction      submission,  on  the  ground  that  the  order  directed  the 

to  swear  wil«    witnesses  to  be  sworn  before  a  judse.  instead  of  beinjr 
neiies  ex-  •;     o  *  o 

amined  before  8Wom   by  the  arbitrator,  as  required  by  3  &  4  fF*  4, 
an  aiintrator,    c42,5.  41. 

ingtheitotute       ^^  contended  that  that  statute  was  imperative  as  to 
3  &  4  IT.  4.     the  arbitrator,  and  excluded  the  power  of  a  judge  or 

the  Court;  and  he  submitted  that  it  woidd  be  in  vain 
to  amend  the  order  of  reference,  as  the  arbitrator  had 
taken  no  note  of  the  testimony  of  several  of  the  wit- 
nesses. 

The  Courtf  however,  thought  that  the  statute  did  not 
exclude  the  concurrent  jurisdiction  of  the  Court  or  a 
judge  to  swear  the  witnesses,  and  only  granted  a  rule 
nisi  to  amend  the  order  of  reference,  by  directing  the 
witnesses  to  be  sworn  by  the  arbitrator  to  what  they  bad 
stated,  or  to  be  reheard  and  sworn  by  the  arbitrator  as 
to  those  matters  of  which  he  bad  taken  no  note. 

Wilde  Seijt  and  Whaieley,  for  the  Defendant,  now 
assented  to  such  amendment,  and  referred  to  HadsoU  t* 
Wise  (a),  which  decides  that  the  arbitrator  may  swear 
the  witnesses,  notwithstanding  the  order  of  reference 
directs  them  to  be  sworn  before  the  judge  of  assize. 

Rule  absolute  accordingly* 

(a)  4  Mee$.  ^  Wekb,  536. 
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Billing  v.  Kightley.  «^«««  12- 

^T^HE  Plainti£P  had  demurred  to  the  Defendant's  plea.  It  is  not  al- 

and,  without  any  demand  for  a  joinder  in  demurrer.  ^^^  ^  ■ 

.  ,  party  to  make 

made  up  and  delivered  the  issue  in  demurrer.  up  j^^  de. 

liver  theiasoe 

Wilde  Seijt.  obtained  a  rule  nisi  to  set  aside  the  -jthoutde-' 
joinder  in  demurrer.     The  rule  of  HiL  4  fV.  4.  s.  8.  manHing  of 

prescribes,  that  "  No  rule  for  joinder  in  demurrer  shall  ^  opponent 
t  .      «  ,  a  jouider  ui 

be  required,  but  the  party  demurring  may  demand  a  demurrer. 

jomder  in  demurrer,  and  the  opposite  party  shall  be 

bound,  within  four  days  after  such  demand,  to  deliver 

the  same ;  otherwise  judgment" 

Stephen  Serjt,  who  shewed  cause,  contended,  that 
the  rule  was  not  imperative,  but  left  the  Plaintiff  an 
option  of  making  up  the  demurrer  book  without  de- 
mandmg  a  joinder:  he  could  not  proceed  to  judgment 
without  a  demand  of  joinder,  if  the  Defendant  took  no 
notice  that  the  book  was  made  up ;  but  when  the  rule 
for  joinder  was  dispensed  with,  he  might  proceed  at 
once  to  make  up  the  demurrer  book. 

TiNDAL  C.J.  Why  should  not  the  Defendant,  if 
he  sees  his  plea  is  ill,  have  the  opportunity  of  taking 
out  a  summons  to  amend  ? 

The  fair  construction  of  the  rule  is,  that  the  demand 
shall  be  made,  and  if  the  joinder  be  not  delivered  within 
four  days,  the  opposite  party  may  sign  judgment 

Rule  absolute. 


6S0 
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May  23. 


Pag£T  V.  Chambers. 


An  attorney 
having  been 
admitted  in 
the  Court  of 
Common 
Pleu  in 
January 
1826,  with^ 
ont  fraud, -^ 
upon  an  affi- 
davit that  he 
wag  then  an 
attorney  of 
the  Court  of 


JL  rule  nisi  was  obtained  in  Easter  tenn,  calling 
on  Mr.  Henry  Wilton^  the  Plaintiff's  attorney,  to 
shew  cause  why  his  name  should  not  be  struck  off  the 
roll  of  attorneys  of  this  Court,  on  the  ground  that  be 
had  been  admitted  on  the  supposition  that  he  was  an 
attorney  of  the  Court  of  King's  Bench,  when,  in  fact, 
he  was  not  an  attorney  of  that  Court.  See  WUUm  t. 
Phatnbers.  {a) 

It  appeared  from  the  a£Sdavits,  that  Mr.  Wilton  was 
admitted  an  attorney  of  the  Court  of  King's  Bench  in 
King's  Bench,  1810,  and  took  out  his  first  certificate  in  181S:  here* 
ducinehisad-  "®^®^  ^^  certificates  annually  till  1819;  and  the  last 
mission  in  expired  on  the  15th  November  1820,  when  he  ceased  to 
mo^a^^'  ^°  practise,  and  to  take  out  certificates. 

In  182S  he  was  re-admitted  an  attorney  of  the  Court 
of  King's  Bench,  upon  an  affidavit  of  his  former  ad- 
mission and  certificates,  and  of  his  having  ceased  to 
practise  on  the  15th  November  1820. 

After  this  re-admission,  he  toc^  out  no  certificate  till 
January  1826.     But, 

In  Hilary  term  1826,  he  was  admitted,  for  the  first 

time,  an  attorney  of  the  Court  of  Common  Pleas,  upon 

an  affidavit  that  he  was  then  an  attorney  of  the  Court 

of  King's  Bench,  and  upon  producing  to  the  officer  of 

Pleas  refiued    ^^    Court  the   admission   of   1810,   and  reading  bis 

in  1839  to  affidavit  that  he  had  paid  the  duty  on  the  articles,  and 
to  strike  him 

off  the  roU^  on  the  ground  that  he  had  ceased  to  practise  in  1820,  had  been  re- 
admitted in  the  Court  of  King's  Bench  in  1823^  but  had  not  taken  out  his  cer- 
tificate after  such  re-admission  till  January  1836', 


reading  his 
affidavit  that 
he  had  paid 
the  duty  on 
the  articles, 
and  that  he 
had  been  ad- 
mitted an 
attorney  of 
the  Court 
of  King's 
Bench,  — 
the  Court 
of  Common 


(a)  7  AM.  Si  EU.  524. 
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that  he  had  been  admitted  an  attorney  of  the  G>art  of       I8S9. 

King's  Bench.  

He  now  swotre  that  there  was  no  fraud  on  his  part  in        Paget 
obtaining  this  admission:  that  he  had  applied  to  the    Chambbbs. 
secondary  to  be  informed  what  was  necessary  to  be  done 
on  the  oacasioD)  and  had  stated  to  that  officer  the  facts 
of  his  case  as  to  admission  and  re-admission  in  the  Court 
of  King^s  Bench,  and  taking  out  his  certificate  in  January 
1826 :  that  he  shewed  his  affidavit  to  the  officer  before 
swearing  it;  that  the  officer  told  him  it  was  sufficienty 
and  that  he  need  not  give  the  usual  notices :  and 

The  officer  now  certified  that  the  affidavit  was  in  the  > 
precise  form  then  in  use. 

In  Michaelmas  term  1837)  the  Court  of  Queen's  Bench 
set  aside  certain  judgments,  executions,  and  other  se- 
curities in  the  cause  of  WiUon  v.  Chambers^  on  the 
ground  that  Wilton  was  not  entitled  to  practise  in  that 
Court,  because,  not  having  taken  out  his  certificate  till 
1826,  his  admission  in  1823  was  null  and  void  under 
37 6. 3.  C.90.  S.SI. 

Erie  and  Shea  shewed  cause. 

WiUofifs  admission  in  this  Court  in  ]  826  was  regular 
according  to  the  practice  at  that  time:  there  was  no 
fraud,  and  no  motive  for  it ;  for  the  admission  in  the 
Court  of  King's  Bench  was  not  null  and  void:  an 
attorney  may  practise  in  various  ways  without  a  certifi- 
cate ;  as  in  the  county  court :  Hodkinson  v.  Mayer  (a) : 
and  may  take  out  his  certificate  after  an  interval  without 
re-admission:  Ea  parte  Jones  {b\  HiUearyy.  Hungate{c\ 
Ex  parte  Matson.  (d)  If  Wilton  had  desired  to  be  called 
to  the  bar,  he  must  have  applied  to  the  Court  to  be 
struck  off  the  roll,  whether  he  had  a  certificate  or  not : 

(a)  6  AM.  Si  EU.  194.  (0)  3  Dowl.  66. 

(6)  2  Dml.  45 1 .  {d)  2  Dow.  S^  Ry.  238. 
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1839.       that  application,  however,  would  have  been  unnecessarf 

if  his  admission  were  void.     But  the  neglect  to  take  out 

Paoet  }^^  certificate,  which  is  to  make  an  attorney's  admisaoa 
Chambebs.  ^<>id  under  sect  31.  of  37  G*  3.  c.  90.  means  a  wilful  ne- 
glect; ,and  not  a  mere  inadvertence;  and  there  is  nothing 
to  shew  wilful  neglect  here.  Then,  a  re-admissioD,  in 
some  respects,  gives  validity  to  an  admission;  bre 
Hodgson  and  Boss  (a) :  and  the  rules  as  to  re-admissioD 
are  often  relaxed  at  the  discretion  of  the  G>urt:  Ei 
parte  Hubbard  {b\  Ex  parte  Blunt,  (c) 

This  application  too,  is  made  after  a  lapse  of  thirteen 
years,  and  if  the  objection  be  tenable,  the  party  is  liable 
to  penalties  for  the  whole  of  that  period :  Slack  v.  WiU 
kins,  (d)  But  in  Ex  parte  Page  (^),  and  Jnomfnums  \g\ 
the  Court  were  inclined  to  think,  that  after  such  a  lapse 
of  time,  the  roll  should  be  conclusive. 

Wilde  Serjt,  in  support  of  the  application.  This  rale 
was^  obtained  on  the  ground  that  Wilton  was  not  an 
attorney  of  the  Court  of  King's  Bench  in  1826.  That 
has  been  decided  by  the  proper  tribunal;  and  this 
Court,  cannot,  after  such  decision,  say  that  Wilton  "vas 
on  the  roll  of  the  Court  of  King's  Bench  in  1826.  If 
his  admission  there  was  void,  his  admission  in  this 
Court  falls  to  the  ground.  And  the  neglect  on  which 
the  Court  of  Queen's  Bench  has  pronounced  his  ad- 
mission void  may  well  be  termed  a  wilful  neglect :  for, 
if  he  had  applied  to  be  re-admitted  in  that  Court  in 
1826,  he  must  have  explained  why  he  omitted  to  obtain 
his  certificate  after  1823,  whereas,  by  coming  to  diis 
Court  on  his  supposed  admission  in  the  King's  Beocb, 
he  eluded  all  inquiry. 

Cur.  adv.  rxU* 


a)  8  AdoL  ^  EU.  226.  (d)  1  Cr.  8^  M.  23. 

^h)  1  Dowl.  438.  («)  1  Bingh.  l60. 

(c)  5  Dowl.  231.  ijs)  %B.S^  AdoL  766. 


\ 
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TiNDAL  C*  J.     Upon  this  rule,  which  calls  on  Mr.        1839. 
Henry  Wilton  to  shew  cause  why  his  name  should  not        — 
)e  struck  off  the  roll  of  attorneys  of  this  Court,  the  fects        Paget 
ipon  which  the  Court  is  called  upon  to  determine  are    Chambsbs. 
:hese :  — • 

Mr.  WtUon  was  admitted  an  attorney  of  the  Court  of 
King's  Bench  in  18 10,  and  took  out  his  first  certificate 
as  an  attorney  in  18 IS,  continuing  his  certificate  yearly 
till  1819  inclusive^  when  his  last  certificate  was  in  force 
until  the  1 5th  November  1 820.  From  that  time  he  ceased 
to  take  out  his  certificate,  or  to  practise,  till  1826. 

In  the  year  1823  he  was  re-admitted  an  attorney  of 
the  Court  of  King's  Bench,  upon  an  affidavit  stating  his 
original  admission,  and  that  in  pursuance  of  the  statute 
and  previous  to  his  practising,  he  took  out  a  certificate, 
which  he  continued  to  take  out  and  duly  to  pay  for  the 
same,  until  15th  Naoember  1820,  but  from  that  day  he 
omitted  so  to  do,  and  ceased  to  practise.  But  after  such 
re-admission,  no  certificate  was  taken  out  by  him  until 
1826. 

Upon  this  state  of  facts,  on  the  25th  June  1837,  a 

nile  nisi  was  obtained  in  the  Court  of  King's  Bench,  in 

the  case  of  WiUon  v.  Chambers^  calling  on  the  Plaintiff 

to  shew  cause  why  certain  judgments,  executions,  and 

other  securities,  should  not  be  set  aside ;  which  rule  was 

afterwards  made  absolute  in  Michaelmas  term,  1837,  the 

fule  reciting,  that  Wilton  was  not  entitled  to  practice  in 

^he  Court  of  King's  Bench,  and  that  the  question  as  to 

^e  judgments,  &c.,  should  be  referred  to  the  Master, 

on  certain  terms  therein  contained.     The  judgment  of 

Ae  Court  of  King's   Bench  is  reported  in  7  AdoL  Sf 

^'s>  532.,  from  which  it  appears  that  the  ground  on 

vhich  the  Court  proceeded  to  make  the  rule  absolute 

^^5  that  on  re-admission,  an  attorney  is   bound    to 

^ke  out  his  certificate  forthwith ;  and  that  Mr.  Wilton 

not  having  so  done  till  1826,  his  admission  in  1823  was 

VOL.  V.  T  T        • 


Paobt 
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1839.  null  and  void,  under  the  thirty-first  section  of  the  stst 
37  G,  3.  c.  90. ;  or,  in  other  words,  that  in  1826  he  was 
off  the  roll  of  attorneys  of  that  Court. 

Such  being  the  statement  relating  to  Mr.  WiUon  as 
an  attorney  of  the  Court  of  King's  Bench,  it  appears 
that,  in  Hilary  term  1826,  he  was  admitted,  for  the  first 
time,  an  attorney  of  the  Court  of  Common  Pleas,  upon 
affidavit  that  he  was  then  an  attorney  of  the  Court  of 
King's  Bench,  and  upon  producing  to  the  officer  the 
admission  of  1810  in  the  Court  of  King's  Bendi,  and 
reading  his  affidavit  that  he  had  paid  the  duty  on  the 
articles,  and  that  he  had  been  admitted  an  attorney  of 
the  Court  of  King's  Bench. 

Nothing  can  be  more  express  or  positive  than  the 
affidavit  of  Mr.  JVilton^  as  to  the  exclusion  of  any  pos- 
sibility of  fraud  on  his  part  in  obtaining  his  admissioa 
in  this  Court.  In  Hilary  term,  1826,  he  applied  at  the 
Secondary's  office  to  ascertain  what  was  requisite  and  ne- 
cessary in  order  to  be  admitted  an  attorney  of  this  Coart ; 
he  stated  to  the  Secondary  the  exact  facts  of  his  case  as 
to  his  admission  and  re-admission  in  the  Court  of  King's 
Bench,  and  that  he  had  taken  out  his  first  certificate 
under  such  re*-admission  in  January  1826 ;  and  asked  the 
officer  especially,  if  it  was  necessary  for  him  to  give  the 
usual  notices,  as  he  had  done  on  his  re-admission,  when 
the  Secondary  told  him  he  need  not  do  so,  but  that  all 
that  was  necessary  was  to  make  such  affidavit,  as  in  fact 
he  had  made ;  and  even  before  he  swore  the  affidavit, 
he  shewed  it  to  the  Secondary,  who  stated  it  was  suffi- 
cient. And  the  officer  has  certified  to  the  Court,  during 
the  progress  of  the  argument,  that  the  affidavit  was  in 
the  precise  form  then  used,  and  upon  which  very  large 
numbers  of  attorneys  have  been  admitted  in  this  Conrt; 
although,  since  that  time,  the  form  has  been  altered  by 
the  insertion  of  the  statement  that  the  party  has  conr 
tinned  an  attorney  of  the  Court  of  King's  Bench  ever 
since  his  admission  or  Ve-admission. 
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Upon  this  a£Sdavit  Mr.  WiUon  was  admitted;  and        1 889. 

Tom  the  year  1826  he  took  out  his  certificate  regularly        -« 

10  1831,  when  he  ceased  to  practise  altogether.  Paget 

Now,  it  may  be  questionable  whether  he  was  regularly  Crambbbs. 
admitted,  or  more  properly,  whether  he  was  entitled  to 
claim  to  be  admitted  in  the  Common  Pleas,  upon  filing 
the  affidavit  which  he  produced ;  for  if  the  defect  in  it 
had  been  pointed  out  at  the  time,  the  Court  would 
probably  have  required  an  original  admission  in  this 
Court 

But  he  was  admitted,  de  facto\  without  any  fraud, 
and  with  the  knowledge  of  the  Secondary,  whom,  as 
before  stated,  he  consulted  on  the  steps  to  be  taken. 
He  had  never  practised  in  the  Common  Pleas  before 
that  admission ;  he  had  never  been  guilty  of  any  neglect 
in  taking  out  his  certificate  after  his  original  admission 
m  that  Court.    The  objection  therefore  ^ich  was  ihade, 
and  held  to  be  available  against  the  validity  of  his  re- 
admission  in  the  Court  of  King's  Bench,  viz.  that  he  had 
not  forthwith  taken  out  his  certificate,  and  that  there- 
fore, under  37  G.  3.  c.  90.  ^.31.,  his  admission  was  null 
and  void,  cannot  apply  to  his  admission  in  the  Common 
Pleas  in  1826;  for  the  certificate  was  forthwith  taken 
out  after  such  admission,  and  regularly  continued.     If 
Mr.  WiltOHy  instead  of  resting  upon  his  admission  in  the 
Court  of  King's  Bench,  had  given  the  regular  notices, 
and  obtained  his  admission  as  an  original  admission  as  an 
attorney  in  this  Court,  all  would  have  been  not  only 
valid  in  law,  but  strictly  regular  and  free  from   ob- 
jection. 

The  question  therefore  becomes  this,  —  whether  this 
Court  is  bound  to  strike  Mr.  WiUorCs  name  off  the 
roll,  on  the  ground,  not  that  his  admission  is  absolutely 
void,  but  that,  as  the  facts  now  appear,  it  may  have 
heen  irregularly  obtained.  And  we  think,  under  the 
^circumstances  above  referred  to,  and  particularly  ob- 
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serving  the  great  distance  of  time  at  which  the  objecDfJii 
is  made,  that  we  are  not  called  upon,  in  the  ex^cise  of 
a  sound  discretion,  to  direct  his  name  to  be  struck  off. 

The  rule,  therefore,  must  be  discharged;  but, ash 
appears  to  us,  that  if  the  Court  had  known,  at  the  time  of 
his  admission  in  1826,  that  his  admission  in  the  Court  of 
King's  Bench  was  invalid  on  the  ground  of  the  omisaon 
to  take  out  his  certificate,  they  would  not  have  allowed 
him  to  be  admitted  in  this  Court  on  such  affidavit,  we 
think  it  should  be  discharged  without  costs. 

Rule  discharged. 


MayZU 


ToFLis  and  Another  v.  Grane. 


Defendant,  ^HE  declaration  stated,  that  the  Defendant  at  the 
O  ™A  ^'    d  ^^^^  ^^  ^^®  making  of  his  promise  and  undertaking 

Plaintiffk,  as     thereinafter  mentioned,  carried  on  the  business  of  an 

broken,  to  attorney  and  solicitor ;  that  just  before  the  time  when, 
distrain  the  •■  «»  'a 

goods  on  A.'b  ^^**  h^  ^^^  represented  and  affirmed  to  the  Plaintifis 

premises,  for  that  he  was  the  attorney  of  one  Frances  OAomej  and 
o'-^wherS  ^^^^  *®  ^^^^  ^'  Osborne  was  then  lawfully  entitled 
upon  the  dis-   to  certain  arrears  of  rent,  to  wit,  210/.  I5s.  6d^  due 

*^^*«  to   her  at   Christmas   1831    from   one    WiUtam  Arm- 

made.     cx>me  _  •  •         •  • 

strongj  in  respect  of  the  rent  of  certain  premises,  being 

No.  5.  New  Bridge  Street,  in  the  parish  of  St.  Bridt^h 
in  the  city  of  London;  and  that  she  was  then  en- 
titled to  distrain  on  the  said  premises  for  the  recovery 
thereof;  and  thereupon,  on  the  14th  of  January  W% 

quired  an  in-   ^^  consideration  thereof,  and  that  the  Plaintifis,  at  the 

demnity, 

which  Defendant  gave  on  the  part  of  O.,  and  afterwards  said  he  would  give  a 

further  guaranty.     The  owners  of  the  privileged  goods  having  sued  and  re« 

covered  against  PlaintifiQi,  Held,  that  Defendant  waa  liable  to  make  good  the  los* 


of  the  goods 
hdng  pri- 
vileged from 
distress,  and 
claimed  hy 
the  owners. 
Plaintiffs  re- 
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special  instance  and  request  of  the  Defendant,  would,        18S9. 
bj  themselves  or  their  agents,  seize  and  distrain  cer- 
tain goods   and  chattels   on   the   premises   at  No.  5. 
New  Bridge  Street,  for  the  recovery  of  the  said  arrears       Grane. 
of  rent  so  alleged  to  be  due  to  F*  Osborne,  the  De- 
fendant  undertook,   and   then  faithfully   promised  the 
Piaintifls  to  indemnify  and  save  harmless  the  Plaintiffs 
from  all  loss,  damage,  costs,  and  charges  which  should 
or  might  arise  or  happen,  or  be  incurred  by  them  for 
or  by  reason  of  such  seizure  and  distress  of  the  said 
goods  and  chattels,  or  any  of  them  :  that  the  Plaintiffs, 
confiding  in  the  said  promise  and  undertaking  of  the 
Defendant,  did  then  employ  certain  persons  then  carry- 
ing on  the  business  of  brokers  in  copartnership,  to  wit, 
one  Thomas  fVarlters,  one   William   Warlters,  and  one 
Samuel  Looejoy,  to  make  such   seizure  and  distress  of 
the  said  several  goods  and  chattels  as  agents  of  the 
Plaintiffs  in  that  behalf;  and  the  Defendant  then  as- 
sented to  the  employment  of  such  last  mentioned  per- 
sons by  the   Plaintiffs.     That  the  said  agents  of  the 
Plaintiffs  did  then,  to  wit,  on,  &c  as  such  agents,  seize 
and  distrain  the  said  several  goods  and  chattels  then 
being  on  the  premises  for  the  recovery  of  the  arrears 
of  rent  alleged  by  the  Defendant  to  be  due  to  F,  Os- 
home.    That  after  the  said  seizure  and  distress,  to  wit, 
on,  &c.,  divers  large  quantities  of  the  said  goods  and 
chattels  so   distrained   as   aforesaid   were  claimed   by 
divers  persons,  on  the  ground  that  the  same  goods  and 
chattels    respectively   were   privileged   from    the    said 
seizure  and  distress  so  made  on  behalf  of  F.  Osborne; 
of  which  claims  the  Defendant  had  notice,  and  was  then 
I'equestcd  by  the  Plaintiffs  to  permit  them  to  return  the 
same  goods  and  chattels  to  the  said  respective  claim- 
ants, but  the  Defendant  then  wholly  refused  to  give 
such  permission,  and  then  directed  the  Plaintiff   to 
retain  the  said  goods  and  chattels,  and  cause  the  same 
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1839.  to  be  retained  as  such  distress  as  aforesaid.  Tbat 
several  persons  who  had  so  claimed  the  said  several 
goods  and  chattels  on  the  ground  of  their  being  so 

Grank.       privileged  from   distress   and   seizure,  and   who  irere 
then  at  the  time  of  the  said  distress  in  (act  eDtitkd 
to  the  possession    of  the    same   goods   and   chattel! 
respectively,   thereupon    impleaded    said    T,  WarUen 
and     W.    JVarlters,    together    with  other    persons,  in 
divers,   to  wit,   ten   diffisrent   actions   at  law,  for  the 
recovery  of  damages  in  respect  of  the  seizure  and  deten- 
tion of  the  several  goods  and  chattels  to  which  they  were 
so  respectively  entitled;  which  said  respective  actions  the 
Defendant  did  defend  or  cause  to  be  defended;  aiidsucb 
proceedings    were  thereupon  had  in  the  said  several 
actions  that  they  the  said  T.  WarUers  and  W.  Warliers 
were  afterwards  forced  and  obliged  to  pay,  and  did  oot 
of  the  joint  funds  of  themselves  and  said  5.  Ijovejcy  as  sach 
copartners,  pay  unto  the  said  several  persons,  being  Hain* 
tiffs  in  the  respective  actions,  divers  sums  of  money, 
amounting  in  the  whole  to  140/.,  for  damages  in  respect 
of  such  seizure  and  distress  of  and  upon  their  said  respec- 
tive goods  and  chattels,  and  in  order  to  compromise 
the  claims  and  demands  of  the  said  several  persons  Id 
respect  thereof,  and  for  certain  costs  of  suit  of  the  re- 
spective Plaintiffs  in  the  said  actions ;  and  T.  fVarltersvai 
W.  WarUers  were  also  forced  and  obliged  to  pay,  and  did 
out  of  the  joint  funds  of  themselves  and  5.  Lofvgcyi  ^ 
such  copartners,  pay  divers  other  sums  of  money,  anionnt- 
ing   in    the  whole  to   150/L,  for  costs  necessarily  io- 
curred  by  them  in  respect  of  the  premises,  and  in 
about  the  keeping  and  detaining  of  the  said  goods 
chattels  to  await  the  result  of  the  actions ;  and  the  said 
T.  WarUers^  W.   Warltersj  and   &  Lonxyy^    then  de- 
manded payment  from  the  Plaintiffs  of  the  several  \^ 
mentioned  sums  of  money :  But  although  the  said  re 
spective  goods  and  chattels  so  claimed  as  being  pnvi- 
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l^ed  from  the  distress  and  seizure  were  at  the  time 
of   sucli    distress  and    seizure   in  fact  so  privileged, 
whereof  the  Defendant  had  due  notice;  and  although 
afterwards,  on  the  25th  January  1835,  the  Plainti£Fs 
gave  notice  to  the  Defendant  of  the  demand  of  payment 
so  naade  upon  them  by  T.  fVarlterSf  TV.  Wdrltersj  and  & 
JLiyoejoy^  and  then  requested  the  Defendant  to  indemnify 
and  saTC  harmless  the  Plaintifis  from  and  against  the 
same  payments  and  all  damages  in  respect  of  the  pre- 
mises;  nevertheless,  the  Defendant,  not  regarding  his 
promise  and  undertaking,  did  not,  nor  would,  when  he 
was   so    requested,   or  at  any  other  time,   indemnify 
and   save  harmless  the  Plaintiffs  from  such  payments 
to  T.  WarlterSj  W.  WarlterSf  and  S,  Lcwgcn/,  of  the  last 
mentioned  sums  of  money  or  any  part  thereof,  or  of  all 
damages  in  respect  thereof,  but  wholly  neglected  and 
refused  so  to  do:  by  means  whereof  they,  for  recovering 
damages   on  occasion  of  the  premises,  afterwards  im- 
pleaded the  Plaintiffs  in  a  certain  action  in  his  Majesty's 
Court  of  Exchequer,  and  such  proceedings  were  there- 
upon had  in  the  said  Court,  that  the  said  T.  Warlters^ 
W.  Warliersj  and  S.  Lovejoyt  afterwards,  by  the  con- 
sideration and  judgment  of  the  Court,  recovered  against 
the  Plaintiffs  a  large  sum  of  money  on  occasion  of  the 
premises,  and  of  their  costs  by  them  about  their  suit  in 
that  behalf  expended,  to  wit,  164/.  9^.,  which  sum  of 
money  the  Plaintiffs  afterwards,  to  wit,  on,  Sec,  were 
forced  and  obliged  to  pay,   and  did  then  pay  to  T. 
Warltersj  JV.  WarUersj  and  5.  Laoejqy :  and  the  Plain- 
^^S&  were  also  forced  and  obliged  to  lay  out  and  ex- 
pend, and  did  lay  out  and  expend,  a  large  sum,  to  wit, 
50/.,  in  and  about  their  defence  in  the  said  action :  from 
which  said   several   sums   of  money   so  paid   by   the 
Plaintiffi,  the  Defendant  had  not  indemnified  and  saved 
harmless  the  Plaintiffs,  although  often  requested  so  to 
do,  but  had  therein  wholly  failed  and  made  default,  con- 
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1839.  trary  to  the  form  and  effect  of  the  said  promise  and 
undertaking  of  the  Defendant  so  by  him  made.  The 
Plaintiffs  also  alleged  as  a  further  breach,  that  althoagh 
Gbanb.  they  had  been  put  to  and  had  incurred  divers  other  costs 
and  charges,  to  wit,  100/.,  on  occasion  of  the  premises; 
and  although  afterwards,  on  the  4th  of  Jime  1835,  the 
Plaintiffs  required  the  Defendant  to  indemnify  them  tbe 
said  costs,  charges,  and  expenses,  yet  the  Defendant, 
not  regarding  his  said  promise,  had  not  indemnified  the 
Plaintiffs,  nor  paid  to  them  the  said  moneys,  or  any 
part  of  them. 

The  declaration  also  contained  indebitatus  couots,— 
each  claiming  200/.,  —  for  the  price  and  value  of  work 
done  and  materials  for  the  same  provided  by  the  Flaio- 
tiffs ;  for  money  paid  for  the  use  of  the  Defendant ;  and 
for  money  found  to  be  due  on  an  account  stated. 

The  Defendant  pleaded,  first,  nofi  assumpsit^  ufoa 
which  issue  was  joined.  Secondly,  —  as  to  so  much  of 
the  causes  of  action  in  the  first  count  mentioned  as  re- 
lated to  the  employment  of  T,  fVarlterSf  W.  Wariters, 
and  &  Love^oy,  by  the  Plaintiffi  in  that  count  men- 
tioned, —  that  the  Defendant  did  not  assent  to  the  em- 
ployment of  them  to  make  such  seizure  and  distress  modo 
etjbrmd;  upon  which  issue  was  joined.  Eighthly,— 
as  to  the  first  count,  —  that  the  Plaintiff  were  damni- 
fied as  in  that  count  mentioned,  by  and  through  tbe 
negligence,  misconduct,  and  default  of  the  Plaintifls 
and  their  servants,  and  by  and  through  the  want  of 
skill,  care,  and  attention  of  the  Plaintiffs  and  of  their 
servants,  and  not  further  or  otherwise.  Eleventhly,  ^ 
as  to  the  second  and  third  counts,  —  that  the  said  work 
in  the  second  count  mentioned,  was  done  and  performed 
by  the  Plaintiffs,  upon  the  retainer  of  the  Defendant, 
for  the  purpose  of  distraining  for  certain  arrears  of  rent 
in  and  upon  certain  premises;  and  that  the  materials 
therein  also  mentioned  were  provided  by  the  PlaintiiTs 
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In  and  about  the  same;  and  that  the  money  in  the  third        18S9. 
count  mentioned  was  paid  and  disbursed  by  the  Plain-        — — 
tiffs  in  and  about  the  said  work  upon  the  said  retainer,        Toplk 
and  for  the  purpose  aforesaid ;  and  that  the  work  was       Gbanb. 
done  and  performed  by  the  Plaintiffs  in  so  negligent, 
unskilful  and  improper  a  manner,  that  by  and  through 
the  default,  negligence,  and  want  of  skill,  care,  and 
attention  of  the  Plaintiffs  in  that  behalf,  the  said  work 
and  the  materials  for  the  same  provided,  and  the  dis- 
bursements so  made,  became  and  were  wholly  useless 
and  of  no  value  whatsoever  to  the  Defendant;  whereof 
the  Plaintifis,  at  the  time  in  the  second  and  third  counts 
mentioned,  had  notice. 

To  the  eighth  plea,  the  Plaintifis  replied,  that  they 

were  not  damnified  as  in  the  first  count  mentioned,  by 

and  through  the  negligence,  misconduct,  or  default  of 

the  Plaintifis  or  their  servants,  or  by  or  through  the 

want  of  skill,  care,  or  attention  of  the  Plaintiffs  or  their 

servants,  modo  etjormd:  upon  which  issue  was  joined. 

To  the  eleventh,  — that  the  work  in  the  second  count 

mentioned  was  not  done  and  performed  by  the  Plaintiffs 

in  so  negligent,  unskilful,  or  improper  a  manner,  that 

by  and  through  the  default,  negligence,  want  of  skill, 

care,  or  attention  of  the  Plaintiffs  in  that  behalf,  the 

work  and   materials  for  the  same  provided,  and  the 

disbursements  so  made  in  respect  of  the  same,  became 

and  were  whollv  useless,  and  of  no  value  whatever  to 

the  Defendant,  modo  et  Jbrmd;  upon  which  issue  was 

joined. 

The  action  was  brought  to  recover  the  sum  of 
185/.  9s,  6d.  under  the  following  circumstances. 

The  Plaintiffs^  at  the  several  times  hereinafter  men** 
tioned,  were  partners  as  auctioneers  and  valuers,  under 
the  firm  of  Toplis  and  Son.  The  Defendant  is  an  at- 
torney;  and  from  a  period  anterior  to  Christmas  1831, 
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until  the  24th  of  June  1832,  carried  on  business  as  sack 
in  partnership  with  Brooks  and  Cooper;  since  that  time 
he  has  practised  as  an  attorney  without  a  partner. 

At  Christmas  1831,  the  sum  of  2I0/L  155.  6d.  became 
due  from  William  Armstrong  to  Usances  Osbomey  the  annt 
of  the  Defendant,  in  the  first  count  respectively  named, 
for  rent  of  the  premises  in  the  first  count  referred  to. 
William  Armstrong  was  an  auctioneer;  and  the  lower  part 
of  the  premises  was  used  by  him  for  the  purpose  of  an 
auction  room.  On  the  afternoon  of  Saturdajf  the  Uth 
of  January  1832,  the  Defendant  called  at  the  Haintifls' 
office,  but  not  finding  them  there,  he  gave  their  derk  tbe 
following  written  authority  to  distrain :  —  *•*  To  Mcssr. 
Toplis^  or  their  agent,— I  do  hereby  authorise  you,  or 
your  agent,  to  seize  and  distrain  the  several  goods  aod 
chattels  on  the  premises.  No.  5.  Nea>  Bridge  Street^  in  the 
parish  of  St,  Brid^Sy  in  the  city  of  London^  for  the  sam 
of  210^  155.  6^.'  for  arrears  of  rent  due  from  William 
Armstrong  to  Frances  Osborne^  at  Christmas  last:  aod 
for  so  doing  this  shall  be  a  sufficient  warrant  or  au- 
thority.    As  witness,**  &c. 

The  Defendant  desired  the  clerk  to  get  the  distress 
levied  forthwith,  as  there  was  a  large  quantity  of  fiimi- 
ture  in  the  auction  room.     On  being  informed  that  both 
the  Plaintiffs  were  absent,  he  said,  unless  he  could  get 
the  dbtress  levied  at  once,  he  must  take  it  elsewhere  to 
be  done ;  whereupon  the  clerk  observed,  that  as  soon  as 
any  one  came  in  it  should  be  attended  to.     The  clerk 
altered  the  warrant  by  erasing  the  name  Toplis,  and 
substituting  the  name  of  WarlterSf  and  by  introducing 
after  the  words  "  or  their  agent,**  the  name  of  "  Joshua 
Gray"      He   then   took   the  warrant,   as   altered,  to 
Messrs  Warlters  and  Lovejoy,  with  directions  to  execute 
the  same  forthwith :  and  early  on  Monday  morning  the 
16th  of  January f  Messrs.  Warlters  and  Love^oy^hj  their 
clerk,  Joshua  Gray,  distrained  all  the   goods  on  the 
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premises  for  the  arrears  of  rent.  Their  man,  Jotiathan 
Armstrongs  was  left  in  possession  of  the  said  distress  on 
the  premises. 

Afterwards,  the  Plaintiffs  informed  the  Defendant  of 
the  levying  of  the  distress,  by  the  following  letter :  -— 

*'  Sir  —  We  beg  respectfully  to  inform  you,  that  the 
levy  and  distress  was  made  on  the  effects  at  Armstrong's 
which  produced  a  strong  sensation  on  the  parties  inte- 
rested, and  they  have  made  many  threats  on  the  subject, 
but  we  presume  there  will  be  no  diflBculty.'* 

On  the  19th  of  January^  Messrs.  Warlters  and  Co. 

were  served  with  written  notices  directed  to  them  and 

to  the  Defendant,  and  to  the  said  Frances  Osborne^  of 

claims  of  some  of  the.  goods  by  ten  different  persons, 

as  being  their  property;  whereupon  Messrs.  Warlters 

handed  over  such  respective  notices  to  the  Defendant. 

Od  the  same  day  the  Plaintiffs  sent  their  cleric  to  the 

Defendant,  to  request  that  he  would  give  them  further 

directions,  and  an  express  indemnity  before  they  pro*- 

ceeded  further  with  the  distress :  when  the  Defendant 

wrote  to  the  Plaintiffs  the  following  letter :  — 

"  Sir  —  We  hereby  undertake  on  the  part  of  Mrs. 
Osbomej  to  indemnify  you  for  proceeding  to  sell  the 
goods  distrained  on  the  premises.  No.  5.  New  Brieve 

Street* 

Your  obedient  servants, 
20  January^  1832.  Brooks^  Grane^  and  Cooper, 

To  Messrs*  Toplis  and  Son.'' 

Whereupon  the  Plaintiffs  forwarded  the  same  to 
Messrs.  Warlters,  with  the  addition  underwritten  of  the 
following  indemnity,  which  they  required :  — 

"  We  hereby  undertake  to  indemnify  you  in  the 
above  matter. 

James  Toplis  and  Son* 
To  Messrs.  Warlters  and  LcnejoyP 
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On  the  21st  of  January  the  goods  distrained  were 
duly  condemned,  and  some  of  them  were  removed  {roin 
Armstron^%  premises  to  Messrs.  JVarliers  and  Ca's 
ware-rooms  in  Farringdon  Street ^  preparatory  to  a  sdle; 
of  which  removal  the  Defendant  had  notice. 

On  the  23d  of  January  a  clerk  of  Messrs.  WarUers 
called  on  the  Defendant,  and  stated  that  Mr.  Jforb,  die 
claimant's  attorney,  had  called  upon  Messrs.  WarUers, 
and  said  that  he  had  got  a  note  from  the  Defendant  to 
deliver  up  the  goods;  when  the  Defendant  said  that 
Messrs.  Warlters  were  to  go  on  with  his.  Defendant's, 
instructions  till  the  same  were  contradicted. 

On  the  24th  of  January  the  Defendant  called  upon 
the  Plaintiffs,  and  told  them  they  were  to  go  on  with 
the  distress,  and  that  he  would  give  them  a  further 
guaranty. 

On  the  25th  of  January  the  Defendant  called  upon 
Messrs.  WarlterSj  and  stated  he  would  write  to  them 
that  evening  or  the  following  morning;  and  that  the 
goods  were  not  to  be  removed  till  then.  Messrs. 
Warlters  then  advertised  the  goods  for  sale,  on  Fridatf 
the  27th  oi  January. 

On  the  28th  of  January  the  Defendant  wrote  to  the 
Plaintiffs,  —  *'  As  the  goods  are  not  yet  sold,  I  must  re- 
quest you  to  consider  my  letter  to  you  of  the  20th 
instant,  containing  an  undertaking  on  the  part  of  Mrs. 
Osborne  to  indemnify  you  for  selling  them,  as  revoked. 
I  must  leave  you  to  exercise  your  own  discretion  as  to 
selling  them  or  not;  but  if  you  wish  for  any  other  in- 
demnity or  guaranty,  I  will  with  pleasure  apply  to 
Mrs.  Osborne  for  her  sanction  .'* 

The  case  then  set  out  a  voluminous  correspondence, 
from  which  it  appeared  that  the  ten  claimants  proceeded 
with  their  actions  against  Warlters  and  Co.:  the  De- 
fendant refused  to  give  any  indemnity,  or  any  positive 
instructions  as  to  defending  the  actions  or  selling  the 
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goods :  and  ultimately,  judgment  having  been  given  for 
the  claimant  in  one  action^  the  others  were  all  com- 
promisedj  Warlters  and  Co.  restoring  the  goods  and 
paying  the  claimants*  taxed  costs. 

Warlters  and  Co.  then  sued  the  Plaintiffs  for  the 
amount  they  had  paid  in  those  actions,  and  for  their 
own  charges  for  distraining,  and  recovered  against  the 
Plainti£&  164/.  9s. :  the  Plaintiff's  costs  of  defending  that 
action  were  21/.  6d. :  making  in  the  whole  185/.  9s.  6d. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences 
of  fact  which  the  jury,  under  the  circumstances,  might 
have  drawn  ;  and  the  parties  agreed  to  be  concluded  by 
the  finding  of  the  Court  upon  the  whole  matter :  and 
the  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances,  the  Defendant  was  liable  or 
not,  and,  if  he  was,  to  what  amount ;  and  the  verdict 
and  judgment  was  to  be  entered  accordingly. 

The  case  was  argued  during  the  sittings  in  Banc  after 
Hilary  term,  by 


1889. 

TOPLIS 

V. 

Gbanb. 


WigfUfnaTif  foe  the  Plaintiffs,  who  contended  that  the 
Defendant,  by  his  letter  of  the  14th  of  January ,  and  the 
specific  orders  given  on  the  2Sd,  24th,  and  25th,  had 
made  himself  responsible  to  the  Plaintiffs ;  and,  as  his 
warrant  of  distress  was  addressed  to  the  Plaintiffs  or 
their  agent,  the  striking  out  the  name  Toplis,  and  in- 
serting that  of  Warlters^  was  immaterial :  at  all  events, 
it  was  sanctioned  by  the  order  given  to  Warlters  and 
Co.  on  the  2Sd  of  January  to  go  on  with  the  distress. 


^.  H.  Watson^  for  the  Defendant,  argued  that  the 
indemnity  given  by  the  Defendant  extended  only  to 
legal  acts  of  the  bailiff;  for  a  wrong-doer  cannot  claim 
^  indemnity:  that  it  was  binding  on  Mrs.  Osborne 
and  not  on  the  Defendant;  or,  if  binding  on  the  De- 
fendant, that  it  was  an  indemnity  by  Brooks^  Grane^  and 
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1889.  Co.,  and  not  by  the  Defendant  alone ;  Burrell  ▼•  Jones  {a) : 
also  that,  if  it  turned  out  to  be  an  executed  contract 
when  the  declaration  alleged  it  to  be  executorj,  the 

Qmahm.      variance  was  fatal.     Conu  Dig,  Action  on  the  Case  « 
Assumpsit^  F.  6. 

The  warrant  of  the  14th  of  January  contained  no 
specific  authority,  and,  therefore,  if  the  goods  were  not 
distrainable,  there  was  no  indemnity,  and  the  baili^  not 
the  Defendant,  must  be  liable.  In  Adamson  v.  Jams  {b) 
there  was  a  specific  authority  given  by  the  defendant  to 
the  auctioneer  to  sell  the  goods  in  question :  so  in  Hum- 
fhreys  v.  Pratt  (c)  the  defendant,  who  had  desired  cer- 
tain cows  to  be  taken  in  execution,  was  held  respon- 
sible to  the  sheriff  because  he  had  given  a  specific 
authority,  and  for  his  own  benefit  The  Defendant 
here,  had  given  no  express  indemnity;  and  though, 
where  the  facts  warrant  it,  an  indemnity  may  be  implied 
from  facts,  Betts  v.  Gihbins{d\  yet  in  Farebrotker  t. 
Ansley  {e)  it  was  held  that  there  is  no  implied  promise 
on  the  part  of  a  sheriff  to  indemnify  an  auctioneer  who 
sells  goods  under  e^Jufa^  when  employed  to  do  so  by 
the  sheriff's  officer  to  whom  the  warrant  is  directed, 
and  the  Plaintiff's  attorney  in  the  original  cause;  al- 
though the  sheriff  certifies  to  the  excise  office  that  he 
himself  has  seized  and  sold  the  goods.  Wilson  v.  Milr 
ner  (g)  confirms  the  same  principle.  Here,  it  was  im- 
possible to  imply  from  the  facts  an  intention  to  give 
an  indemnity,  for  the  Defendant  was  not  a  principal, 
but  merely  attorney  or  agent  for  Mrs.  Osborne.  And 
an  attorney  is  not  liable  as  principal,  unless  he  explicitly 
undertakes  such  a  liability ;  Robins  v.  Bridge  {h\  Hartop 
V.  Juckes.  {i) 

(a)  3B,S^  Aid.  47.  (e)  I  Campb.  343. 

{b)  4  Bingh.  66.  (g)  2  Campb.  452. 

(e)  2  Dow  ^  Clark,  S88.  (A)  3  Mees.  ^  Weitb.  1 14. 

(d)  %  AdaL  ^  EU.  51.  (t)  ^  ^^»ore  6^  ScoU,  438. 
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At  all  events,  the  Defendant  was  not  responsible  for 

the  employment  of  WarUers  and  Co.     There  was  no 

authority  for  erasing  the  name  of  Toplis  and  inserting 

another ;  nor,  after  the  erasure,  any  evidence  that  the 

name  of  Tcplis  had  ever  been  there*    In  Housin  v. 

JBarrotD(a),  the  sheriff  directed  a  warrant  to  one  Moore^ 

and  all  his  other  officers,  to  arrest  the  Defendant,  and 

Moore  having  afterwards  inserted  the  name  of  Cook^  it 

was  held,  that  the  warrant  was  illegal,  and  that  the 

arrest  by  Cook  was  consequently  void:  and  the  same 

principle  was  acted  on  in  Burslem  v.  Fern*  {b) 

The  rest  of  the  argument  turned  on  various  questions 
of  fieict  raised  by  the  special  case. 

JVigktman,  in  reply.  Where  the  authority  is  illegal, 
both  parties  knowing  it  to  be  illegal,  no  indemnity  can 
arise ;  Shackell  v.  Rosier  Ic) ;  but  where  a  defendant 
directs  a  party  to  take  certain  goods  which  he  thinks 
himself  authorised  to  take,  he  is  bound  to  indemnify  his 
own  agent;  Adamson  v.  Jarvis;  Belts  v.  Gibbins* 

Cur»  adv.  vult. 


1889. 
Toplis 

V, 
GbJlMB. 


TiNDAL  C.  J.  The  declaration  in  this  case  consisted 
of  a  special  count  upon  a  promise  of  indemnity,  alleged 
to  be  made  by  the  Defendant  to  the  Plaintiffs,  and  of 
the  common  indebitatus  counts,  for  work  and  labour,  for 
money  paid,  and  for  money  due  upon  an  account  stated. 
To  the  whole  of  which  declaration  the  Defendant  pleaded 
'zon  assumpsit^  and  to  different  parts  of  the  declaration 
ten  other  pleas.  As  it  will  be  necessary  to  consider 
separately  the  issue  raised  upon  each  of  these  pleas,  it 
^  be  most  convenient  to  take  them  in  their  order,  and 
to  apply  the  facts  found  in  the  special  case  separately 
to  each  plea. 


(a)  6  T.  R.  122. 
(6)  2  WiU.  47. 


(c)  2  New  CaseSf  654. 
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The  special  count  states,  that  ^<  in  consideration  that 
the  Plaintiffs  at  the  request  of  the  Defendant  would  bjr 
themselves  or  their  agents  seize  and  distrun  certaia 
goods  and  chattels  on  certain  premises,  for  the  recoveiy 
of  certain  arrears  of  rent  alleged  to  be  due  to  Frances 
Osborne^  he,  the  Defendant',  undertook  to  indemnify  and 
save  harmless  the  Plaintiffs  from  all  loss,  damage,  costs, 
and  charges,  which  should  or  might  arbe,  or  happen  to, 
or  be  incurred  by  them,  for  or  by  reason  of  such  seizare 
and  distress  of  the  said  goods  and  chattels,  or  any  of 
them/' 

The  plea  of  non  assumpsit^  so  far  as  it  relates  to  this 
special  count,  puts  in  issue  the  promise  to  indemnify 
therein  alleged ;  and  consequently  the  first,  and  indeed 
the  principal  question  raised  upon  the  record,  is,  whether 
the  promise  to  indemnify,  as  laid  in  the  declaration,  is 
supported  or  not  by  the  evidence.  And  we  are  of 
opinion,  that  upon  such  evidence  given  at  the  trial  of 
this  action,  a  jury  would  have  inferred,  and  would  have 
been  justified  in  inferring,  the  promise  to  indemnify  as 
laid  in  the  declaration. 

It  is  quite  unnecessary  to  lay  it  down  as  a  general 
rule  of  law,  that  the  broker  who  enters  under  an  ordi- 
nary warrant  of  distress,  and  takes  goods  upon  the 
premises  that  are  privileged  by  law  from  distress,  can 
look  for  indemnity  from  his  employer*  In  most  cases, 
the  broker  has  a  better  opportunity  of  informing  himself, 
as  to  any  exemption  from  the  liability  to  distress  which 
may  belong  to  the  goods  found  upon  the  premises,  than 
the  landlord  or  his  agent  can  possibly  have.  The  land- 
lord and  the  agent,  indeed,  have  frequently  no  op- 
portunity whatever.  To  hold,  therefore,  as  a  general 
proposition,  that  the  law  gives,  in  all  cases,  an  in- 
demnity to  the  broker,  would  have  the  effect,  in  many^ 
of  throwing  the  consequences  of  his  own  wrongful  act 
or  want  of  caution  from  himself  upon  his  employer; 
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nd  would  tend  to  render  him  generally  careless  in  the       1839. 

lischarge  of  his  duty.     But  we  think  the  &cts  stated  in       

his  special  case  would  satisfy  a  jury,  that  the  Defend-      Toplis 
int,  by  his  conduct  throughout  the  whole  transaction,      Gbane. 
:aused  the  Plainti£&  to  believe  tha^  they  were  acUng 
mder  an  indemnity  from  him,  and  that  such  indemnity, 
therefore^  may  be  justly  inferred  to  have  been  given. 
In  the  first  place,  the  Defendant  knew  that  the  prembes 
on  which  the  distress  was  to  be  taken  were  in  the  occu- 
pation of  an  auctioneer,  and  that  the  lower  part  of  the 
premises  were  used  by  him  for  the  purpose  of  an  auction 
room.     In  the  next  place,  by  his  warrant  of  distress,  he 
directs  the  Plaintiffs  or  their  agent  to  seize  and  distrain 
''  the  several  goods  and  chattels  on  the  premises,''  words 
that  necessarily  import  his  intention  that  no  part  of  the 
goods  were  to  be  left.     In  the  third  place,  the  Defend- 
ant desires  the  distress  to  be  levied  Jbrthmth,  assigning 
as  a  reason  to  the  Plaintiffs'  clerk,  '^  that  there  was  a 
large  quantity  of  furniture  in  the  auction  room,"  which 
could  not  have  been  understood  by  the  Plaintiffs  in 
any  other  sense  than  a  specific  direction  to  take  the 
furniture  there  found;  the  Defendant  adding,  by  way 
of  urgency  to  his  direction,  "  that,  unless  the  Plain- 
tiffs could  get  the  distress  levied  at  once^  he  must 
take  it  elsewhere  to  be  done."    And,  lastly,  the  request 
made  by  the  Plaintifis  to  the  Defendant  for  an  express 
indemnity,  before  they  proceeded  further  with  the  dis* 
tress,  shews  that  they  had  contemplated  acting  under 
an  indemnity ;  and  the  express  indemnity  then  given, 
to  ivhicli'  the  Defendant  was  one  of  the  subscribing  par- 
ties,  VIZ.  an  indemnity  for  proceeding  to  sell  the  goods, 
was  calculated  still  further  to  assure  the  Plaintiffs  that 
the  Defendant  originally  intended  to  indemnify  them  f 
&nd,  if  so,  the  subsequent  withdrawal  by  the  Defendant 
of  such  indemnity,  whether  right  or  wrong,  could  not 
uave  the  effect  of  discharging  him  from  his  original 
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responsibility.  Add  to  this  that,  on  the  24th  of  Jiom- 
an/9  the  Defendant  calls  on  the  Plainti£^  and  expressly 
tells  them  to  go  on  with  the  distress,  and  he  will  give 
them  a  further  guaranty. 

And  we  think  this  evidence  brings  the  case  before  os 
within  the  principle  laid  down  by  the  Court  of  Qneea's 
Bench,  in  Betts  and  Another  v.  Gibbins  (a),  that  where 
an  act  has  been  done  by  the  Plaintiff  under  the  express 
directions  of  the  Defendant,  which  occasions  an  injoiy 
to  the  rights  of  third  persons,  yet  if  such  act  b  not 
apparently  illegal  in  itself,  but  is  done  honesdy  and 
bon&Jtde  in  compliance  with  the  Defendant's  directioosy 
he  shall  be  bound  to  indemnify  the  Plaintiff  against  the 
consequences  thereof.  We  therefore  think  that  upon  the 
first  issue  the  verdict  must  be  entered  for  the  Plainti& 

The  second  issue  is,  whether  the  Defendant  assented 
to  the  employment  by  the  Plaintiffs  of  Messrs.  WarlUnt 
to  make  the  seizure  and  distress.  As  to  which,  the 
evidence  was,  that  the  warrant  was  originally  directed 
to  Messrs.  Toplis  or  their  agent,  which  implied  a  power 
to  depute  their  authority  to  some  one.  On  the  21  st  of 
January  the  Defendant  has  notice  that  the  goods  bad 
been  removed  from  the  premises  to  the  warehouses  of 
WarUers  and  Co.  preparatory  to  a  sale.  No  dissent  is 
expressed  on  the  part  of  tlie  Defendant.  On  the  2Sd 
a  clerk  of  Messrs.  WarUers  calls  on  the  Defendant,  snd 
informs  him  that  one  of  the  claimants  had  demanded 
the  delivery  of  the  goods  under  a  note  from  him  the 
Defendant,  when  the  Defendant  answers  that  Messrs. 
WarUers  and  Co.  were  to  go  on  with  the  Defendant's 
instructions  till  the  same  were  countermanded:  and 
again,  on  the  25th,  there  is  a  personal  communication 
between  the  Defendant  and  Messrs*  WarUers  and  Co* 
We  think  these  circumstances  furnish  abundant  evi- 


(a)  2  Adoh  4-  Ea.  51. 
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ilence  for  the  jury  to  find  this  issue  in  favour  of  the 
Plaintiff. 

An  objection  however  was  made,  that  in  the  altered 
and  erased  state  of  the  warrant  there  was  no  legal 
evidence  of  the  appointment  of  Messrs.  Warlters.  But 
we  think  as  the  alterations  made  were  capable  of  proof, 
if  not  actually  visible  on  the  warrant,  the  reason  and 
occasion  of  making  them  might  also  be  explained  to 
the  jury ;  and  that  the  result  of  the  alteration  was,  that 
Messrs.  Warlters  were  substituted  for  Messrs.  Toplis  the 
Plaintiflb.  Notwithstanding  this  objection,  therefore, 
we  think  the  verdict  may  stand. 

The  eighth  and  the  eleventh  issue  each  depend  upon 
the  same  consideration.     The  defence  set  up  in  the 
eighth  plea,  which  is  pleaded  to  the  first  count,  is,  that 
the  Plaintiffs  were  damnified  through  the  negligence, 
misconduct,  and  default  of  themselves  and  their  serv- 
ants.   The  defence  set  up  by  the  eleventh  plea,  which 
is  pleaded  to  the  indebitatus  counts,  is,  that  the  work 
and  labour,  &c.  of  the  Plaintiffs  became  wholly  useless 
to  the  Defendant,  through  their  want  of  care  and  skill. 
Both  these  issues  therefore  depend  on  this  consideration, 
-—was  it  the  duty  of  the  Plaintiffs  or  their  agents  to  ascer- 
tain that  the  goods  seized  were  not  privileged  by  law 
before  they  made  the  seizure  ?  and  we  think  that  al- 
though such  duty  may  be  cast  upon  the  broker  in  cases 
of  ordinary  distresses  for  rent,  or  at  all  events  the  duty 
of  using  proper  care  and  diligence  in  ascertaining  that 
the  distress  may  be  safely  made,  yet  in  this  case  the 
Defendant  by  his  conduct  dispensed  with  it:  for  he 
knew  the  circumstances  under  which  the  goods  were 
taken  to  and  left  upon  the  premises,  and  with  such 
knowledge  he  directed  the  Plaintiffs  or  their  agent  to 
seize  all  the  goods  found  on  the  premises  for  the  rent 
^oe;   thereby   removing  all  suspicion,  or  motive  for 
mquiry,  on  the  part  of  the  Plaintiffs.     These  issues, 
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therefore,  we  also  think  should  be  found  for  the  Plain- 
tiffs. 

Upon   the   whole,  we  think  that  the  Plaintiflfe  are 
entitled  to  judgment  in  the  manner  above  stated 

Judgment  for  Plaintifl&  (a). 


(a)  Judgment  was  also  given 
on  the  Sd,  4th,  5tb^  6th,  7th, 
9tb,  and  10th  iisuea ;  but  ihej 


raised  principally  qfuegtions  of 
fact,  and  have  tlicsefbie  been 
omitted  in  this  report. 


May  S3. 


Where  a  Pro- 
testant and  a 
Catholic  are 
co-patrons  of 
an  advowaoD, 
the  right  of 
presentation 
is  in  the  Pro- 
testant alone. 


Edwards  v.  The  Bishop  of  Exeter  and 
Edward  James  Todd,  Clerk. 

QUARE  IMPEDIT.     The  first  count  of  the  de- 
claration, after  shewing  that,  at  the  time  of  the  last 


avoidance,  the  Plaintiff  and  one  WiUiam  Knight  were 
seised  of  the  advowson  of  the  church  of  Combpyne 
therein  mentioned,  as  of  fee,  in  equal  moieties,  as  tenants 
in  common,  proceeded  to  allege  that,  on  the  1 1th  of 
November  1836,  the  said  church  became  vacant  by  the 
death  of  Edward  Cook  Forward^  the  then  last  incum- 
bent of  the  said  church,  by  means  whereof,  and  because 
the  said  W.  Knight^  at  the  time  when  the  said  church 
so  became  vacant,  as  last  aforesaid,  was  and  from  thence 
continually  had  been  and  still  continued  a  person  pro- 
fessing the  Roman  Catholic  religion,  it  did  and  doth 
belong  to  the  Plaintiff  to  present  a  fit  person  to  the  said 
church  at  this  vacancy;  but  the  Defendants  unjusdy 
hinder  and  disturb  her  therein. 

The  Defendants,  —  the  ordinary,  and  clerk  collated 
by  him,  —  pleaded  that,  at  the  time  when  the  church 
became  and  was  vacant  by  the  death  of  Edward 
Cook  Fonoardj  the  said  W.  Knighl  and  the  Plaintiff  re- 
mained, continued,  and  were  so  severally  and  respectively 
seised  of  and  in  the  said  church  continually  until  and 
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at  and  after  the  time  of  the  collation  hereinafter  men-*       ]  839. 

tiooedy    whereof  the    said   Bishop   at  all    times   had       

notice.     That  the  said  church  became  vacant  by  the     ^^^^»»« 
death  of  E.  C  Forward  on  a  certain  day,  to  wit,  on    The  Bishop 
the  9th   of  Naoember  1886,  and  continued  so  vacant    of -Exbteiu 
thence  until  the  28th  of  Octcber  18S7.    That  afterwards, 
and  before  six  months  had  elapsed  after  the  said  va« 
cancy,  to  wit,  on,  &c,  the  Plaintiff  presented  to  the 
said  Bishop,  as  and  being  such  ordinary,  to  be  by  him 
as  such  ordinary  admitted,  instituted,  and  inducted  into 
the  said  church,  a  certain  clerk,  to  wit,  one  Richard 
Bradley.     That  thereupon,  and  because  the  said   W* 
Knight  had  not  joined  or  in  any  manner  concurred  in  the 
said  presentation  of  R.  Bradley  to  the  Bishop  to  be  by 
him  so  admitted,  instituted,  and  inducted,  and  not  other- 
wise,  the  said  Bishop  then  declined  and  refused  to  accept 
and  rejected  such  presentation  of  the  said  R.  Bradley^ 
as  it  was  lawful  for  him  to  do;  and  then  and  there  on 
that  occasion  declared  and  assigned  his  the  said  Bishop's 
reason  and  ground  for  so  declining  and  refusing  to  ac- 
cept, and  for  so  rejecting  such  presentation,  to  be  the 
neglect  and  omission  of  the  said  W»  Knight  to  concur  or 
join  in  the  said   presentation.     That  afterwards,  and 
before  the  said  28th  of  October^  on  the  10th  of  May^  in 
the  year  last  aforesaid,  more  than  six  months  elapsed 
from  the  commencement  of  the  said  vacancy.     That  no 
presentation  whatsoever  of  a  clerk  to  the  said  Bishop  to 
be  admitted,  instituted,  and  inducted  into  the  church, 
except  as  in  this  plea  aforesaid,  hath  at  any  time  been 
made,  submitted,  or  tendered  to  the  said  Bishop.    That 
afterwards,  to  wit,  on  the  said  28th  of  October  1837,  the 
^d  Bishop  collated  the  said  church  so  vacant  to  the 
said  Edward  James  Todd,  for  that  the  six  months  after 
tbe  avoidance  of  the  said  church  were  before  then  fully 
elapsed,  so  that  the  right  of  collating  had  devolved  to 
the  said  Bishop  or  ordinary  of  that  place,  as  it  was 

u  u  3 
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1839.  lawful  for  him  to  do.  That  although  true  it  was  that 
the  said  W»  Knight^  at  the  time  when  the  said  dinrch 
became  vacant,  was  and  thence  continually  had  been 
The  Bishop  and  still  continued  a  person  professing  the  Roman  Ca- 
of  BxvnsB.  tholic  religion,  yet  the  Bishop  said  that  no  notice  thereof 
whatever  was  given  to  the  said  Bishop  until  long  after 
the  right  of  collating  the  said  church  so  vacant  to  the 
said  Edward  James  Todd,  clerk,  had  devolved  to  the 
said  Bishop,  as  such  ordinary  as  aforesaid.  Veri- 
fication. 

The  Plaintiff  replied,  that  notice  that  the  said  W. 
Knight  was  a  person  professing  the  Roman  Catholic 
religion  was  given  to  the  said  Bishop  before  any  right 
of  collating  the  said  church,  so  vacant,  to  the  said 
Edward  James  Todd  had  devolved  to  the  said  Bishop, 
as  such  ordinary  as  aforesaid,  and  before  the  Plaintiff 
presented  to  the  said  Bishop  the  said  Richard  BratRef, 
her  said  clerk. 

Demurrer  and  joinder. 

Kelfyy  in  support  of  the  demurrer. 

Without  adverting  to  the  replication,  it  appears  on 
tlie  declaration  that  the  Plaintiff  has  no  tide  to  present, 
for  Knighiy  the  co-patron,  being  a  Roman  Catholic,  it 
did  not  belong  to  the  Plaintiff  to  present,  but  to  the 
Plaintiff  and  the  University  of  Oxford  in  right  of 
Knight  By  S  Jac.  1.  tf.  5.  ss.  18,  19.  it  is  enacted, 
<<  that  every  person  or  persons  that  is  or  shall  be  a 
popish  recusant  convict,  during  the  time  that  he  shall 
be  or  remain  a  recusant  shall,  from  and  after  the  end 
of  this  present  session  of  parliament,  be  utterly  disabled 
to  present  to  any  benefice,  with  cure  or  without  care, 
prebend,  or  any  other  ecclesiastical  living,  or  to  collate  or 
nominate  to  any  free  school,  hospital,  or  donatire  what- 
soever; and  from  the  beginning  of  the  present  session  of 
'parliament  shall  likewise  be  disabled  to  grant  any  avoid- 
ance to  any  benefice,  prebend,  or  other  ecclesiastical 
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living:  ^* —  *<  and  that  the  chancellor  and  scholars  of  the        18891 

Universi^  of  Oxford^  and  the  chancellor  and  scholars  of 

the  University  of  Cambridge^  shall  have  the  presentation, 

nominationj  collation,  and  donation  of  and  to  every  such    The  Bishop 

benefice,  prebend,  or  ecclesiastical  livings  school,  hospital,    of  Ezstba. 

and  donative."    By  the  iW.SfM.  c.  26.  s.  2.  it  is  enacted, 

*^  that  every  person  who  shall  refuse  or  neglect  to  make^ 

repeat,  and  subscribe  the  declaration  mentioned  in  an 

act  of  this  present  parliament,  intituled,  '  an  act  for  the 

better  securing  the  government  by  disarming  papists^ 

and  reputed  papists,'  when  it  shall  be  tendered  to  such 

person  by  any  two  or  more  justices  of  the  peace,  as  in 

the  said  act  is  enacted,  or  who  shall  upon  notice  given, 

as  in  the  said  act  is  directed,  refuse  or  forbear  to  appear 

before  them  for  the  making,  repeating,  and  subscribing 

thereof  and  shall  thereupon  have  his  name,  surname, 

and  Qsual  place  of  abode  certified  and  recorded  at  the 

general  quarter  sessions  to  be  holden  for  the  shire,  riding, 

division,  or  liberty,  for  which  such  two  justices  shall  be 

justices  of  the  peace,  by  the  clerk  of  the  peace,  or  town 

clerk,  as  in  the  said  act  is  appointed,  every  such  person 

80  recorded  shall  be,  from  and  after  the  time  of  such  re« 

cord  made,  adjudged,  taken,  and  esteemed,  disabled  to 

make  such  presentation,  collation,  nomination,  donation, 

or  grant  of  any  avoidance  of  any  benefice,  prebend,  or 

ecclesiastical  living,  as  fully  and  amply  as  if  such  person 

^ere  a  popish  recusant  convict  by  the  laws  or  statutes 

of  tliis  realm;  any  law,  statute,  or  usage  to  the  contrary 

notwithstanding;  and  that  the  chancellor  and  scholars 

of  the  University  of  Oxford^  and  the  Chancellor  and 

scholars  of  the  University  of  Cambridge^  by  what  name 

or  names  soever  they  or  either  of  them  are  incorporated, 

shall  respectively  have  the  presentation,   nomination, 

illation,  and  donation  of  and  to  every  such  benefice, 

prebend,  or  ecclesiastical  living,  school,  hospital,  and 

donadve,  set,  lying,  and  being  in  the  respective  couq- 

u  u  4 
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18S9*        ties,  cities,  and  other  the  places  and  limits  in  the 

■■         '      act  of  the  third  of  King  James  mentioned,  as  in  aDd  bj 

KDwAaot     ^^  ^j  ^^^  jg  directed  and  appointed,  so  often  as  any 

The  Bishop  of  them  shall  become  void,  according  to  the  limitations, 
of  ExBTKB.  directions,  and  provbions  in  that  behalf  limited,  enacted, 
and  provided/'  And  by  the  12  Ann.  c.  H.  s.  1., — after 
reciting,  **  forasmuch  as  by  an  act  of  parliament  made 
in  the  third  year  of  the  reign  of  King  James  the  First, 
intituled  an  act  to  prevent  and  avoid  dangers  which  may 
grow  by  popish  recusants,  and  also  one  other  act,  made 
in  the  first  year  of  the  reign  of  their  late  Majesties 
King  WiUiam  and  Queen  Miry,  intituled,  'an  act  to 
vest  in  the  two  universities  the  presentations  of  benefices 
belonging  to  papists,'  the  presentation,  nomination,  col- 
lation, and  donation  of  and  to  benefices,  prebends,  and 
.ecclesiastical  livings,  schools,  hospitals,  and  donatives 
belonging  to  popish  recusants,  and  other  persons  there- 
jby  disabled  to  present,  collate,  or  nominate,  are  given  to 
the  two  universities ;  but  they  are  so  given  only  where 
«uch  persons  are  and  stand  convicted  by  such  ways  and 
means,  as  in  the  said  recited  acts  are  mentioned  and 
provided ;  which  acts  do  nevertheless  prove  ineffectual 
for  such  purposes,  by  reason  such  patrons  are  not  con* 
yicted,  or  not  in  such  manner  as  the  said  acts  do  direct 
•and  appoint;  therefore,  for  making  the  said  laws  more 
effectual,  and  for  the  speedier  and  easier  vesting  the 
presentations  to  such  benefices  in  the  two  universities, 
according  to  the  intention  of  the  said  laws," — it  is 
enacted,  ''that  every  papist  or  person  making  profes- 
sion of  the  popish  religion,  and  every  child,  not  being  a 
protestant,  under  the  age  of  one  and  twenty  years,  of 
every  such  papist  or  person,  professing  the  popish  reli- 
.gion,  and  every  mortgagee,  trustee,  or  person  anyways 
.interested,  directly  or  indirectly,  mediately  or  imme- 
diately, by  or  for  any  such  papist  or  person  making 
•profession  of  the  popish  rdigion,  or   such  child,  as 
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aforesaidy  whether  sach  trust  be  declared  by  writing  or        I8S9* 

not,  shall,  from  and  after  the  1 0th  day  of  July,  which       

shall  be  in  the  year  of  our  Lord  17H,  be  disabled,  and     Ed'^abds 
is  hereby  made  incapable  to  present,  collate,  or  nomi*    r^y^^  Bishop 
nate  to  any  benefice,  prebend,  or  ecclesiastical  living,    of  Ezbtbr.' 
school,  hospital,  or  donative,  or  to  grant  any  avoidance 
of  any  benefice,  prebend,  or  ecclesiastical  living;  and 
that  every  such  presentation,  collation,  nomination,  and 
grant,  and  every  admission,  institution,  and  induction 
to  l>e  made  thereupon,  shall  be  utterly  void  and  of  no 
effect,  to  all  intents,  constructions,  and  purposes  what* 
soever ;  and  that  in  every  such  case  the  chancellor  and 
scholars  of  the  University  of  Oxford,  and  the  chancellor 
and  scholars  of  the  University  of  Cambridge,  by  what 
name  or  names  soever  they  or  either  of  them  are  in* 
corporated,  shall   respectively  have  the  presentation, 
nomination,  collation,  and  donation  of  and  to  every 
such  benefice,  prebend,  or  ecclesiastical  living,  school, 
hospital,  and  donative,  set,  lying,  and  being  in  the  re- 
spective counties,  cities,  and  other  places  and  limits  in 
the  said  act  of  the  third  year  of  King  James  mentioned, 
as  in  and  by  the  said  act  is  directed  and  appointed  in 
the  case  of  a  popish  recusant  convict" 

And  the  bishop  is  not  bound  to  collate  on  the  pre- 
sentation of  one  of  two  tenants  in  common;  Co.  Lit,  1 86.  h» 
It  may  be  urged  on  the  part  of  the  Plaintiff,  that 
these  acts  apply  only  to  the  case  where  a  patron  sole 
seised  is  a  papist,  or  many  patrons  jointly  seised  are  all 
papists:  but  the  statutes  contain  no  such  restriction; 
and  the  language  of  12  Ann.  c.  14.  is  most  general  and 
comprehensive :  —  *^  Every  papist  shall  be  disabled  to 
present;  every  such  presentation  shall  be  void  and  of 
no  effect;  and  in  every  such  case  the  chancellor  and 
scholars  of  the  university  shall  have  the  presentation.'' 
If  a  catholic  be  within  the -first  and  second  provisions 
of  the  clause,  his  presentation  must  also  be  within  the 
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1839.       last.    And  there  is  nothbg  to  prevent  the  universtty 

from  presenting  jointly  with  the  protestant  patron :  as, 

EirwAHM  i„  the  case  of  the  bankniptey  of  one  of  two  partneis. 
The  Bishop  the  disposition  of  the  property  is  in  the  assignees  of  the 
of  £z«TBB«  bankrupt  jointly  with  the  solvent  partner.  Nor  is  this 
any  hardship  on  the  protestant  patron;  for  when  the 
church  was  fuU  he  might  have  had  a  partition  of  the 
advowson  to  present  by  turns,  and  then,  the  presentatioQ 
of  each  being  separate^  7  Ann.  c  18.,  the  univenity 
would  only  have  taken  the  turn  of  the  catholic.  In  the 
Chancellor  of  Cambridge  v.  Walgrave  (a),  where  an  ad* 
vowson  belonged  to  a  p^>ist,  two  parts  of  it  were  seised 
into  the  King's  hands  under  the  statute  of  EUsaieii, 
and  it  was  held  the  King  alone  should  present,  becauflei 
where  he  is  seised  in  common  with  a  subject,  he  has,  by 
virtue  of  his  prerogative,  the  first  turn ;  Wats.  Clerg* 
Law,  €6.,  Vin.  Ahr*  Presentation,  G. ;  but  that  does  not 
Jiflect  the  present  case.  The  Defendants,  therefore,  are 
entitled  to  the  judgment  of  the  Court,  because  the  right 
of  Knight  was  in  the  university,  and  one  of  several 
patrons  cannot  present  alone. 

'  Manning,  contrd*  According  to  Bracton,  249.  a«9 
where  three  are  jointly  seised  of  an  advowson,  if  two 
join  in  a  presentation,  and  the  third  dissent,  a  writ  will 
lie  to  the  bishop  to  receive  the  presentation  of  the  two; 
it  may  be  conceded,  however,  that,  generally  speakings 
where  several  joint  tenants  or  tenants  in  common  dis- 
agree, the  bishop  may  reject  the  presentation  of  one; 
Termes  de  la  ley.  Presentment;  Doctor  and  Student^ 
ch.SO.  p.  239.:  but  the  right  of  the  bishop  to  reiiise 
turns  on  the  disagreement  of  the  parceners,  and  does  not 
apply  to  the  case  where  one  of  them  is  disabled:  and  a 
person  professing  the  Roman  Catholic  religion  is  totally 
disabled  to  present. 

(a)  Hob.  126. 


Edwards 
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Then,  though  the  statute  of  James  is  a  public  act  as        1839. 
to  that  portion  of  the  clause  which  creates  the  disability, 
it  must  be  construed  as  a  private  act  where  it  confers 
the  right  of  presentation  on  the  university.     In  Anrie    The  Bishop 
needier  v.  Bukop  of  Winchester  (a),  it  is  said,  «  though    ^^  Emtb^ 
the  statute  of  James  be  general  against  recusants,  and 
namely  in  that  point  which  disables  them  to  present^ 
yet  the    clause  that  gives   their  presentations  to  the 
universities  respectively  is  special,  and  must  be  pleaded 
or  found,  or  else  the  Court  is  not  to  take  knowledge  of 
it«"    Com.  Dig.  ParliamerUy  R.  10  Rep.  57.  b.    And  the 
same  principle  has  been  laid  down,  with  reference  to 
other  statutes,  in  Plamd.  65.  a.,  Dwarris  on  Statutes^ 
629.,  1  Sid.  24.,  Holland's  Case  (6),  Dumpor^s  Case,  (c) 

That  the  statute  of  James  is  penal  cannot  be  dis- 
puted; Butlet^s  note  to  391.  a.  Co.  Lit.f  Co.  Lit.  154.  £. 
And  the  language  of  an  act  of  parliament  creating  a 
disability,  particularly  of  a  private  act,  is  never  to  be 
extended  in  construction :  that  proposition  has  been  laid 
down,  with  reference  to  the  statute  of  JameSf  in  Vaugh.  373. 
and  Caodej/s  Law  of  Recusants,  221. ;  and  with  reference 
to  other  statutes  in  Reniger  v.  Fogassa  (d\    Wimbish 
v,  Tailbois{e)i  Partridge  v.  Strange  {g)^  Fulmerstone  v. 
Steward  {h)i  Stradling  v.  Morgan  (i)^  Stowell  v.  Zaucke{k\ 
Elusion  v.  Studd  (/),    JVittion  v.  Barclay  (m).    Wroth  v. 
Countess  of  Sussex  (n),  Hammond  v.  Webb  (o),  Wiseman 
V.  Cotton  (/?),  Rex  v.  Archbishop  of  Armagh  {q),  Poole  v. 
Neel{r)j  Rawson  v.  Bargue{s)j  2  Inst.  1 12.,  Carter,  136. 
In  the  statute  of  James  recusants  are  disabled  by  the 

(a)  Hob.  2^7-  (0  PJowd.  4S4>.  a. 

(6)  4  R^.  76.  (m)  Id.  231.  a. 

(c)  Id.  120.  (n)  3  Leon,  ISO. 

(d)  Piowd.  13.  a.  (o)  10  Mod.  282. 

(e)  Id.  57.  a.  (p)  1  Let).  79- 
(Sf)  Id.  88.  b.  Iq)  8  Mod.  7- 
(h)  Id.  log.  b.  (r)  2  Sid.  63. 
(t)  Id.  204.  (*)  Style,  81. 
(*)  Id.  366.  a. 
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1839.        18th  sectioniEnd  the  right  of  presentation  b  transferred 

—       to  the  universities  by  two  distinct  sections,  the  19th  and 

Edwabds     20th.    It  is  true  that  in  the  statute  of  Atme  both  pro- 

The  Bishop    ▼bions  are  incorporated  in  one  section,  yet  that  section 

of  EzETEB.    concludes  with  the  words  *^  as  in  and  by  the  said  act 

{o(  James)  is  directed  and  appointed  in  the  case  of  a 

popish  recusant  convict*'     The  Plaintiff,  therefore,  it 

not  precluded  from   contending  that  the  disability  is 

general,  extending  to  co-patrons  as  well  as  to  sole 

patrons,  whilst  the  authority  given  to  the  universities 

takes  effect  only  in  the  case  of  a  sole  popish  patron; 

which  is  the  only  case  within  the  reason  and  within  the 

words  of  the  act. 

But  the  statute  of  JameSf  c.  8.  s.  19.,  says,  the  uni- 
versities shall  have  the  presentation  so  long  as  the  patron 
shall  be  a  popish  recusant  convict ;  and  that  cannot  be 
extended  to  the  case  where  one  of  txoo  patrons  is  a 
popish  recusant.  The  term  **  the  patron"  is  eqaivaleot 
to  ^*  the  person  seised  of  the  advowson;'*  and  a  person 
who  is  alleged  in  pleading  to  be  seised  is  taken  to  be 
sole  seised ;  and  therefore  where,  after  seisin  has  been 
pleaded  generally^  the  adverse  party  alleges  a  joint 
aeisin,  such  allegation  is  bad  without  a  traverse  of  the 
sole  seisin  implied  in  the  statement  of  seisin  generaify: 
Com,  Dig.  Pleader^  G.  2.  Co.  Lit.  860.  a.,  SSI.  a,  b. 
Lincoln  College  Case,  (a)    Snow  v.  IVisematu  (b) 

If  the  construction  contended  for  by  the  Defendants 
be  adopted,  several  penal  restrictions  will  be  extended 
to  the  innocent  protestant  patron.  It  is  provided,  for 
instance,  that  the  university  shall  not  present  a  parson 
who  has  another  living  (c) ;  that  would  operate  to  pre- 
vent the  protestant  patron  from  conferring  it  on  a  son, 
w*ho,  being  possessed  of  a  small  living,  might  need  a 
second  preferment :  again,  the  university  incumbent  is 

(a)  3  Bep.  58.  (6)  2  Mod.  60. 

(cj  IW.S^M.  c.  26.  s.  5,  6. 
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to  forfeit  the  living  if  he  does  .not  reside ;  which  would 
equally  preclude  the  protestant  patron  from  giving  a 
second  living  to  a  person  he  might  wish  to  provide  for. 

• 

Kelfy  in  reply.    The  disqualification  of  Knight^  on 

which  the  university  relies,  is  created  by  the  statute  of 
Anne^    which  does  not  employ  the  word  patron,  but 
enacts  without  qualification  that  every  papbt  shall  be 
disabled  to  present;  and  that  in  every  such  case  the 
university  shall  have  the  presentation.     Language  more 
comprehensive  could  ilot  have  been  employed;  it  re- 
quires no  extension  to  apply  it  to  the  present  case; 
and  the  supposed  hardship  of  depriving  the  protestant 
patron  of  his  power  to  create  pluralities  arises  out  of  the 
statute  of  James,  not  out  of  the  statute  of  Arme :  that 
hardship,  however,  he  might  avoid  by  resorting  to  a 
partition  wherever  his  parcener  happens  to  be  a  Roman 
Catholic.      And  no  authority  has  been  dted  to  shew 
that,  where  one  of  two  parceners  is  a  Roman  Catholic, 
the  right  to  present  vests  solely  in  the  other. 

Cw\  adv»  vidL 


18S9. 

EoWABDt 
V. 

The  Bishop 

of  EUBTBR* 


TiNDiiL  C.  J.     The  first  count  of  the  declaration  in 
this  case,  after  shewing,  by  the  deduction  of  title,  that 
at  the  time  of  the  last  avoidance  the  Plaintiff  and  one 
William  Knight  were  seised  of  the  advowson  therein 
mentioned,  as  of  fee  and  right  in  equal  moieties,  pro- 
ceeds to  allege,  that  the  church  became  vacant  by  the 
death  of  the  last  incumbent,  **  by  reason  whereof  and 
because  the  said  William  Knight,  at  the  time  when  the 
said  last  mentioned  church  so  became  vacant  as  last 
aforesaid,  was,  and  from  thence  continually  has  been 
and  still  is,  a  person  professing  the  Roman  Catholic  re- 
ligion, it  did  and  doth  belong  to  the  Plaintiff  to  present 
a  fit  person  to  the  said  last  mentioned  church  at  this 
vacancy,^  and  then  avers  the  disturbance  of  the  Plain- 
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18S9.        tiff's  right  to  present  by  the  Defendants.    The  two 

'       Defendants,  namely,  the  ordinary  and  the  clerk  collated 

by  him,  join  in  pleading;  and  in  their  plea  to  this  coant 

The  Bishop    justify  the  refusal  of  the  ordinary  to  admit  or  in$titDte 

pf  ExBTBB.    ijjg  ^|g,.jj  ^jjQ  jjj^j  )jeQii  presented  by  the  Plainti^  and 

the  rejection  of  such  presentation,  **  because  the  said 
WiUiam  Knight  had  not  joined  nor  in  any  manner  con- 
curred in  the  said  presentation ;  and  that  he,  the  bishc^ 
on  that  occasion,  declared  and  assigned  his  reason  and 
ground  for  so  declining  and  refusing  to  accept,  and  for 
so  rejecting  such  presentation,  to  be  the  neglect  and 
omission  of  the  said  William  Knight  to  concur  or  jcnn 
in  the  said  presentation : ''  And  afler  proceeding  to  state 
the  collation  of  the  said  church  to  the  Defendant  Todd, 
the  plea  alleges,  **  that  no  notice  whatever  was  given  to 
the  said  bishop  until  long  afier  the  right  of  collating  the 
said  church  so  vacant  to  the  Defendant  Todd  had  de- 
volved to  the  said  bishop  as  such  ordinary/'    Upon 
which  latter  allegation,  the  Plaintiff  in  his  replication 
takes  a  precise  issue  in  the  terms  of  the  plea,  alleging, 
f^  that  notice  had  been  given  to  the  bishop  before  any 
right  of  collating  the  said  church  so  vacant  to  the  other 
Defendant  had  devolved  to  him."    To  which  replication 
the  Defendants  demur.     And,  so  far  as  relates  to  the 
replication,  we  can  see  no  objection  in  point  of  form  to 
the  issue  taken  by  the  Plaintiff.     The  Defendants  have 
rested  their  justification  on  the  ground  of  the  absence 
of  notice  that  Knight  was  a  Roman  Catholic  before  the 
lapse  incurred.     If  it  was  incumbent  on  the  Plaintiff  to 
have  given  such  notice  at  the  time  of  the  presentation 
of  his  clerk,  (for  which,  however,  we  can  see  no  reason 
or  authority,)  the  Defendants  themselves  should  have 
alleged  and  relied  upon  the  absence  of  such  notice  in 
their  plea.   But  they  have  not  so  done :  and  the  Plaintiff 
has  only  followed  the  Defendants  in  denying  their  alle- 
gation as  it  stands,  as  he,  the  Plaintiff,  had  a  right  to  do. 
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But  the  objection  to  the  replication  has  been,  in  effect,        18S9. 
abandoned ;  and  the  argument  on  the  part  of  the  De*        ■ 
fendants  has  been  entirely  confined  to  the  insufficiency     £i>^ai*i>* 
of  the  Plaintiff's  title  to  present^  as  set  forth  in  the  de-    xhe  Bishop 
claration ;  the  objection  amounting  simply  to  this,  that    of  Exbtba. 
the  presentation  was  made  by  the  Plaintiff  alone^  whereas 
at  the  time  of  the  presentation  there  was,  as  it  is  con- 
tended, a  tenant  in  common  of  such  right  of  presentation 
with  the  Plaintiff,  who  ought  to  have  joined  with  him ; 
and  that,  by  reason  of  such  tenant  in  common  not  join- 
ing, a  lapse  incurred.    The  point  at  issue  between  the 
parties,  therefore,  comes  to  this :  whether  the  right  of 
presentation  b  given  to  the  universities  by  the  statutes 
S  Jac.  1.  c.  5.,  1  W.SfM.  c.  26.,  and  12  Ann.  st.  2.  c.  14., 
in  the  case  of  the  disability  of  one  co«patron  only  out  of 
many;  or  whether  it  is  so  given  only  in  the  case  where 
a  sole  patron,  or  all  who  have  the  right  of  patronage,  b 
or  are  disabled  by  professing  the  Roman  Catholic  re- 
ligion*    And  the  first  observation  that  arises  is,  that  as 
the  words  of  the  disabling  clause  in  the  statute  di  James 
are  general,  clearly  extending  to  and  comprising  every 
person  that  is  a  popish  recusant  convict,  that  is,  as  en- 
larged and  explained  by  the  subsequent  statutes,  every 
person  professing  the  Roman  Catholic  religion,  it  follows 
that  all  which  was  intended  to  be  effected  by  the  legis- 
lature is    completely  accomplished,   where    there  are 
several  joint  tenants  or  tenants  in  common  of  the  right 
of  patronage,  by  holding  the  statute  in  those  cases  to 
affect  no  more  than  the  simple  disability  of  all  the  co- 
patrons  who  are  Roman  Catholics.    For  if  the  right  of 
presentation,  by  the  operation  of  the  disabling  clause, 
hecomes  limited  to  the  protestant  co-patrons  only,  the 
avoiding  of  any  popish  bias  or  influence  in  the  selection 
of  an  incumbent,  which  is  the  real  object  of  the  statute, 

• 

IS  attained  as  completely  as  if  the  right  of  presentation 
^  to  the  share  or  portion  of  the  Roman  Catholic  co- 
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patron  is  given  over  to  the  universities.    There  is,  there- 
fore, no  necessity,  in  order  to  effectuate  the  object  of  the 
legislature,  that  the  presentation  in  such  case  should  be 
held  to  vest  in  the  universities ;  and  the  quesUon,  there- 
fore, becomes  this,  whether  the  words  of  the  statute 
require   that  interpretation.    And  upon  tliis  point  it 
appears  to  us  there  is  a  marked  distinction  betweea 
those  words  of  the  clause  which  confer  the  presentation 
on  the  university  and  those  of  the  disabling  clause.    The 
clause  in  the  statute  of  James,  which  gives  the  pre« 
sentation  to  the  university,  enacts^  that  the  university 
shall  have  the  presentation  *^  when  it  shall  happen  to 
be  void  during  such  time  as  the  patron  thereof  shall  be 
and  remain  a  recusant*convict  as  aforesaid;"  and  although 
these  words  are  not  repeated  in  the  statutes  of  WiUiam 
and  Mary  and  of  Anne^  still  we  consider  them  as  vir- 
tually incorporated  therein,  as  a  direct  reference  is  made 
in  both  the  latter"  statutes  to  the  statute  of  James,  and 
they  are  declared  to  have  been  passed  in  order  to  cany 
into  effect  the  intention  of  the  former  law.     And  ve 
cannot  but  think  that  it  will  give  full  force  and  effect  to 
this  transfering  or  vesting  clause  of  the  statute,  if  it  is 
considered  as  extending  no  further  than  to  the  case 
where  the  patron,  if  a  sole  patron,  is  a  Roman  Catholic, 
or  where  all  the  patrons,  if  there  are  several  claimiog 
under  the  sam^  title,  are  of  the  same  persuasion.    And 
this  observation  is  entitled  to  more  weight  when  it  is 
considered  that  the  statute  of  James  gives  no  interest, 
but  a  power  only,  to  the  universities,  as  is  observed  by 
Hahart  C.  J.  in  the  case  of  Duncombe  v.  The  Univem^ 
of  Oxford  {a) :  and  it  is  well  established  that  the  words 
creating  a  power  must  be  strictly  interpreted :  and  ao* 
doubtedly  it  will  be  found,  in  all  the  cases  and  prece- 
dents which  have  occurred  in  courts  of  law,  that  the 
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claim  of  the  universities  has  been  made  only  where  there        1839. 

has  been  a  sole  patron  who  was  a  recusant  convict.  (See        

Winches  Entries,  771.,  LtOm/cke,  1100.,  in  a  quare  im-     ^^^^»»* 
pedit  against  the  chancellor,  &c.  of  the  University  of   The  Bishop 
Cambridge;  the  case  in  Hob.  126.,  and  that  in  WincVs    of  Exeter. 
Rep.  11.)     And,  so  far  as  we  have  been  able  to  search^ 
no  precedent  is  found  of  a  claim  by  the  unifersity  under 
a  joint  right  to  present  with  a  protestant  co-patron. 

Bat,   stiil  further,  the  interpretation  contended  for 
on  the  part  of  the  Defendants  would  work  an  injury  to 
the  patronage   of  the  protestant  co-patron.     For,  by 
sect.  5.  of  the  \  W.  J^  JIf.,  the  chancellor  and  scholars 
shall  not  present  or  nominate  any  person  who  shall  then 
have  any  other  benefice  with  cure  of  souls,  under  pain 
of  the  presentation  being  utterly  void.     And  again,  by 
sect.  6.,  it  is  enacted  that  no  person  so  presented  to  any 
benefice  with  cure  of  souls  shall  be  absent  from  the  same 
above  the  space  of  sixty  days  in  any  one  year,  under 
the  penalty  that  the  benefice  shall  become  void.     And 
these  two  restrictions,  which  are  very  properly  placed 
upon  the  power  of  presentation,  when  the  university 
takes  the  whole,  throw  a  burden  upon  the  right  of  pre- 
senting belonging  to  the  Protestant  co-patron,  which  did 
not  exist  before.     And  as  there  could  be  no  possible 
reason  for  an  enactment  which  should  operate  against 
the  rights  of  a  Protestant  co-patron,  we  think   these 
clauses  afibrd  a  key  to  the  meaning  of  the  statute,  and 
shew  that  the  legislature  had  nothing  in  view  beyond 
giving  the  power  to  the  universities  to  present,  where, 
by  the  recusancy  of  the  patron,  or  all  the  patrons,  under 
the  same  title,  the  whole  power  of  presentation  would 
devolve  to  them. 

Upon  the  whole,  therefore,  we  think  that  the  case  of 
the  transfer  to  the  universities  of  the  power  to  present, 
when  one  or  some  only  of  the  co-patrons  are  disabled, 
IS  either  a  casus  omissus  in  the  statute,  and  then  we  can- 
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1839.        not  extend  the  statute  to  comprehend  it;  or  that  the 

legislature  designedly  excluded  it  and  confined  the  vest- 

Edwards  j^g  ^f  ^^  power  of  presentation  in  the  universities  to  a 
The  Bishop  vesting  of  the  entire  right;  in  either  of  which  cases  the 
of  £x£TER.   judgment  must  be  for  the  Plaintiff. 

And  by  this  construction  no  injury  can  be  occasioned 
in  any  case  to  the  ordinary,  who  at  all  times  has  a  clear 
course  to  follow,  perfectly  free  from  all  doubts  whereby 
he  can  never  be  treated  as  a  disturber,  viz.  the  admitting 
and  instituting  the  presentee  of  the  one  Protestant  co- 
patron  ;  for,  according  to  Co.  Lit.  186.  tr.y  *'  if  one  joint 
tenant,  or  tenant  in  common,  present  severally,  the 
ordinary  may  either  admit,  or  refuse  to  admit,  such  a 
presentee,  unless  they  join  in  presentation ;  and  after  tbe 
six  months  he  may  in  that  case  present  by  lapse.'* 

Judgment  for  Plaintiff. 


June  10.     The  Gas  Light  and  Coke  Company  v.  Samuel 

Turner. 

It  was  held  a  HpHE  declaration  stated,  that  on  the  13th  of  Angu^ 
oDvenant  for  1833,  by  a  certain  indenture  sealed  with  the  corn- 

rent,  that  the   mon  seal  of  the  Plaintiffs,  and  then  made  between  the 

lease  was  en-    plaintiffs  of  the  one  part,  and  the  Defendant  and  one 

tered  into  by  *       '  ^ 

Plaintiff  and     William  Shackell  and  one  Benjamin  Hopkinson  of  the 

Defendant,  o^hgr  part,  the  Plaintiffs  demised  to  the  Defendant  and 
premises  were  ^*  Shackell  and  B,  Hopkinson^  their  executors,  adminis- 
let  to  De-        trators,   and  assigns,   certain  tenements  and  premises 

lenaant  lor  ^j^j^  ^j^^  appurtenances  particularly  described  in  the  iu- 
the  express  ^^  r  j 

purpose  of  denture,  for  the  term  of  twenty-one  years,  at  the  yearly 
being  used  by 

Defendant  in  drawing  oil  of  tar  and  boiling  oil  and  tar,  contrary  to  the  pro- 
visions of  the  Building  Act. 


ji.6*^.  ^%%.       /::>h6c  Ji-^ 


2  VICTORIA. 


667 


rent  of  300/.  —  Covenant  by  the  Defendants  to  pay  the 
same ;  and  breach  by  non-payment.  There  was  a  second 
count  upon  an  agreement  under  seal,  bearing  date  the 
same  day  and  year  as  the  lease,  and  made  between  the 
same  parties,  by  which  agreement,  after  reciting  the 
lease,  the  Defendant  covenanted  that  he  would  purchase 
of  the  Plaintiffs  at  least  100,000  gallons  of  tar  yearly^ 
to  be  deliverable  and  paid  for  at  the  places  and  in  the 
manner  and  proportions  specified  in  the  agreement* 
Breach,  —  refusal  to  purchase  according  to  the  agree- 
ment. 

Plea  to  the  first  count,  —  that  the  indenture  in  that 
count  mentioned  was  made  after  the  making  and  pass* 
ing  of  a  certain  act  of  parliament,  made  and  passed  in 
the   twenty-fifth   year  of  the  reign  of  George  S.,  in- 
tituled *'  An  act  to  amend  so  much  of  an  act  passed  in 
the  fourteenth  year  of  the  reign  of  his  Majesty,  for  the 
further  and  better   regulation  of  buildings  and  party 
walls,  and  for  the  more  effectually  preventing  mischiefs 
by  fire  within  the  cities  of  London  and   Westminster^** 
&c.,  by  which  statute  it  was  among  other  things  enacted, 
'*  that  from  and  after  the  1st  day  of  August  1785,  it 
should  not  be  lawful  for  any  person  or  persons  within 
that  part  of  Great  Britain  called  England^  to  distil  or 
boil  any  turpentine  or  tar,  or  to  draw  any  oil  of  turpen- 
tine and  rosin  by  distilling  turpentine,  or  to  draw  any 
oil  of  tar  or  pitch  by  distilling  or  boiling  tar,  or  to  boil 
any  oil  and  turpentine  together,  or  to  boil  any  oil  and 
tar  together,  above  the  quantity  of  ten  gallons  at  one 
time,  of  all  or  any  of  the  said  commodities,  in  any  work- 
house or  place  contiguous  to  any  other  building,  or  in 
any  place  nearer  to  any  other  building  than  the  distance 
of  seventy-five  feet  at  the  least,  (except  in  houses  or 
buildings  then  in  use  for  carrying  on  such  manufactories, 
and  then  legally  entitled  to  be  used  for  those  purposes), 
upon  pain  that  every  person  ofiending  therein  should 
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for  every  such  offence  forfeit  and  pay  the  sum  of  100^:" 
That  the  said  tenements  and  premises  with  the  appur- 
tenances in  the  indenture  in  the  first  count  mentioned, 
were  not,  before  or  at  the  time  of  the  making  and  pass- 
ing of  the  act,  used  for  carrying  on  any  such  roanu&c- 
ture,  and  were  not  then  legally  entided  to  be  used  fer 
those  purposes,  or  any  of  them :  that  at  the  time  of  the 
sealing  and  making  of  the  indenture  in  that  count  men- 
tioned, and  from  thence  continually  hitherto,  the  said 
tenements  and  premises  with  the  appurtenances  were 
situate  and  being  in  that  part  of  Great  Britain  called 
Englandy  and  were  each  and  all  of  them  workhouses  and 
places  contiguous  to  other  buildings,  and  in  places  nearer 
to  other  buildings  than  the  distance  of  seventy-five  feet: 
That  the  said  indenture  was  made  and  entered  into 
by  and  between  the  Plaintifis  and  the  Defendant,  and 
fV,  Skackell  and  B.  Hopkinson,  in  manner  and  form  as  in 
the  first  count  mentioned ;  and  the  tenements  and  pre- 
mises with  the  appurtenances  in  that  count  mentioned, 
were  demised  and  let  to  the  Defendant  and  W.  Skackell 
and  B»  Hopkinson^  for  the  express  purpose  of  being  used 
for  and  applied  to  the  drawing  oil  of  tar  or  pitch  by  dis- 
tilling and  boiling  tar,  and  of  boiling  oil  and  tar  together 
by  them  in  larger  quantities  than  the  quantity  of  ten 
gallons  at  one  time  of  the  said  commodities  respectively, 
contrary  to  the  form  of  the  said  statute ;  whereby  the 
indenture  was  wholly  void  in  law ;  and  that,  the  De- 
fendant was  ready  to  verify. 

Plea  to  the  second  count,  —  that  the  agreement  made 
and  indented  as  in  that  count  mentioned,  was  made  and 
entered  into  by  and  between  the  Plaintiffs  and  the  De- 
fendant, and  fV.  Shackell  and  B.  HopHnsofh  after  the 
making  and  passing  of  the  act  of  parliament  in  the  first 
plea  mentioned,  and  in  the  introductory  part  of  that 
plea  recited  ;  and  that  the  tar  and  every  part  thereof  in 
that  agreement  mentioned  was  to  be  supplied  by  the 
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Plaintifik^  and  sold  to  the  Defendant  and  fV.  Shackell 
and  S.  Hopkinson^  for  the  express  purpose  of  being  dis- 
tilled and  boiled  in  and  upon  the  said  tenements  and 
premises  with  the  appurtenances  in  the  first  plea  men- 
tioned, and  by  the  indenture  in  the  first  count  men- 
tioned demised  to  them^  above  the  quantity  of  ten  gal- 
lons at  one  time ;  contrary  to  the  form.of  the  said  statute 
in  the  first  plea  mentioned;  by  means  whereof,  and  by 
force  of  the  said  statute,  the  agreement  was  wholly  void 
in  law ;  and  that,  the  Defendant  was  ready  to  verify. 

Demurrer  to  the  first  plea, — that  it  did  not  disUnctly 
appear,  nor  was  it  alleged  by  the  plea,  that  the  Plaintiffs- 
at  the  time  of  the  making  of  the  indenture  in  the  first 
count  mentioned,  were  cpgnizant  of  the  purpose  for 
which  the  lessees  intended  to  use  the  demised  premises: 
That  no  collateral  agreement  or  otherwise  was  alleged 
by  the  plea  to  have  been  made  by  the  Plaintiffs  and  the 
lessees,   that  the  said  demised  premises,  or  any  part 
thereof,  should  be  used  for  the  purposes  in  the  plea 
mentioned  t  that  there  was  nothing  alleged  in  the  plea 
to  shew  that  the  lessees  were  obliged  to  use  the  demised 
premises,  or  any  part  thereof,  for  tlie  purposes  men- 
tioned in  the  plea ;  and  that,  by  virtue  of  the  said  lease, 
the  lessees  were  entitled  to  use  the  same  for  any  pur- 
poses whatever:   That  an  estate  for  twenty-one  years 
passed  to  the  lessees,  and  had  not  been  and  could  not 
be  divested  out  of  them  by  any  purposes  to  which  they 
might  have  chosen  to  devote  the  premises :  that  the  act 
of  parliament  in  the  plea  mentioned,  did  not  render  the 
lease  invalid :  and  that  it  did  not  appear  in  and  by  the 
indenture  that  the  premises  were  demised  for  the  pur- 
pose in  the  first  plea  mentioned : 

To  the  second  plea,  —  that  it  was  not  alleged  that 
the  Plaintiffs  were  cognizant  of  the  purpose  therein 
mentioned :  that  no  such  pui-pose  appeared  to  have  been 
^^ptessed  in  or  by  the  agreement  in  the  last  count 
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mentioned ;  and  that  if  any  collateral  agreement  to  thai 
effect  existed,  it  ought  to  have  been  set  forth  vrith  pre- 
cision in  the  plea,  in  order  that  the  Court  might  judge 
how  far  the  Plaintifis  were  implicated  in  the  said  alleged 
purpose:  that  the  agreement  in  the  last  count  men- 
tioned was  an  executory  agreement;  and  the  lessees 
were  bound  to  receive  the  quantities  of  tar  therein 
mentioned,  and  to  apply  them  to  innocent  and  lawfoi 
purposes :  that  the  lessees  were  not  bound  by  the  agree- 
ment, or  otherwise,  to  consume  the  tar  otherwise  than 
in  a  lawful  manner:  that  the  lessees  might,  if  the? 
pleased,  boil  the  tar  in  quantities  of  less  then  ten  gBllons 
at  one  time,  or  might  re-sell  the  tar;  and  were  not 
bound  to  violate  the  provisions  of  the  act :  that  the  plea 
was  uncertain,  argumentative,  and  incomplete^  in  not 
precisely  following  the  words  of  the  act,  and  in  not  pre- 
cisely shewing  the  situation  of  the  premises  therein 
mentioned,  or  the  structure  or  position  thereof:  and 
that  it  did  not  appear  in  and  by  the  agreement  indented, 
that  the  tar  was  to  be  supplied  by  the  Plaintiff  and 
sold  as  in  the  plea  mentioned,  and  for  the  purpose  as  in 
the  plea  mentioned. 
Joinder. 


22.  V.  Richards  in  support  of  the  demurrer. 

If  this  plea  be  allowed,  the  Defendant  is  enabled  to 
take  an  estate  for  twenty-one  years  without  paying  any 
rent :  but  the  lease  is  under  seal ;  there  is  nothing  in  it 
which  discloses  any  illegal  purpose;  and  the  terms  of  the 
lease  cannot  be  varied  by  parol  evidence  to  shew  what 
the  parties  intended.  Even  if  there  had  been  an  illegal 
intention,  the  jDefendant  was  not  bound  to  act  on  it,  bat 
after  he  had  taken  the  premises  might  have  applied 
them  to  lawful  purposes.  There  is  no  allegation  that 
the  Plaintiff  were  cognizant  of  his  intentions,  and  they 
ought  not  to  suffer  for  illegal  acts  done  by  him.    Sup- 
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pose  a  builder  contracts  for  the  erection  of  an  opera- 
bouse,  in  which  his  employer  proposes  to  act  plays 
without  a  licence ;  or  horses  are  sold  to  the  owner  of  an 
unlicensed  coach ;  —  is  the  builder  or  the  seller  to  lose 
his  money,  and  the  buyer  to  acquire  the  property  for 
nothing?    Here  the  contract  is  executory,  and,  in  itself, 
legal:  and  the  Plaintiffs  are  not  to  be  affected  by  an 
ill^ality  altogether  dehors  the  contract,  and  to  which 
they  are  no  parties.     In  the  various  cases  in  which  the 
courts  have  refused  to  support  actions  on  contracts,  the 
contract  itself  has  been  illegal  and  executed,  and  the 
party  seeking  to  recover  has  been  himself  privy  to  the 
illegalities.     Thus,  in  Little  v.  Poole  {a)  the  vendor  of 
coals   had,  contrary  to   statute,   delivered  a  vendor's 
ticket  to  the  purchaser,  which  was  not  signed  by  the 
meter.     In  Law  v.  Hodson  (&),  the  bricks  for  which  the 
plaintiff  sought  to  recover  were  not  of  the  statutory 
size.     In  Bendeg  v.  Bigneld  (c),  the  printing  for  which 
the  plaintiff  required  to  be  paid,  was  illegal ;  —  per 
Lord  Tenterden  in  Brown  v.  Duncan,  (d)     In  Langton 
v.  Hughes  (e),  the  plaintiff  sold  his  drugs  knowing  they 
were  to  be  applied  to  an  illegal  use.     In  Clugas  v» 
Penaluna  {g),  the  seller  knew  his  goods  were  bought  to 
be  smuggled.     (See  the  cases  collected  in  Armstrong  v» 
Lewis  {h)*     But  in  Baobry  y.  Bennett  (i),  an  action  for 
the  price  of  apparel  was  held  to  lie  against  a  prostitute, 
notwithstanding  the  plaintiff  knew  her  way  of  life ;  and 
Lord  EUenbormtgk  said,  <<  It  must  not  only  be  shewn 
that  he  had  notice  of  this,  but  that  he  expected  to  be 
paid  from  the  profits  of  the  defendant's  prostitution, 
and  that  he  sold  the  clothes  to  enable  her  to  carry  it 
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(«)  QB.SiC.igi 
(6)  11JS:<M^300. 

(c)  5B.S(  Aid.  335. 

(d)  10  B.  (5^  C.  95. 

(e)  I  M.  ^  Selw.  59s. 


(g)  4  T.  R.  46f). 

(A)  2  Or.  S^  Mee,  274.  4  M^ 
4*  Scott  J 1 . 

(«)  1  Camp.  348.  See  also 
the  cases  cited  in  the  note. 
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on.''  There  is  no  proof  on  the  &ce  of  thb  contract 
that  the  Plaintiffs  expected  to  be  paid  out  of  ibt 
profits  of  the  prohibited  process,  or  even  that  they 
knew  the  Defendant  was  to  engage  in  it.  At  all  events^ 
the  contract  is  sufficient  to  pass  the  estate,  and  to  biod 
the  Defendant  to  the  payment  of  rent :  according  to 
Lord  Coiej  if  a  man  make  a  feoffinent  on  condition  to 
kill  J*  S.f  the  estate  passes,  and  the  condition  is  void. 
Co.  Lii.  206.  b. 


Petersdoiffi  contrd.    The  allegation  in  the  plea  is,  that 
the  premises  were  demised  to  the  Defendant  for  the  ex- 
press purpose  of  violating  an  act  of  parliament;  and  as 
they  were  demised  by  the  Plaintiffs,  the  demurrer  must 
be  taken  to  admit  that  they  were  aware  of  that  purpose. 
The  demise  therefore  was  void  ab  initio^  and  the  lesson 
might  recover  in  ejectment.    Even  if  an  estate  passed, 
it  does  not  follow  that  an  action  of  covenant  lies,  for  a 
tenant's  covenant  is  altogether  independent  of  his  interest 
in  the  premises :  but  the  covenant  is  void  also,  as  having 
been  entered  into  in  furtherance  of  an  illegal  purpose. 
And  it  is  immaterial  whether  that  illegal  purpose  appear 
on  the  face  of  the  contract,  or  is  to  be  collected  dehors. 
The  argument  for  the  Plaintiffs  would  exclude  the  pos- 
sibility of  ever  showing  that  a  bond  was  made  for  an 
illegal  purpose :  but  in  CoUtns  v.  BlatUem  (a),  where 
nothing  illegal  appeared  on  the  face  of  the  bond,  ic  was 
held  the  defendants  might  plead  it  was  given  oomiptlj 
to  indemnify  the  plaintiff  for  buying  off  a  prosecution 
for  perjury ;  and  that  such  plea  was  an  answer  to  tbe 
action :  so  in  Paxton  v.  Popham  (6),  it  was  held  that  tbe 
defendant  might  shew  a  common   money  bond  to  be 
illegal  as  having  been  given  for    marriage  brobge. 
Nor  are  the  cases  confined  to  executed  contracts:  but 


(a)  2  Wik.  348^ 
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if  they  were  so,  this  contract  was  executed  on  the  De- 
fendant's taking  possession  of  the  premises.     And  it  is 
quite  clear  that  the  courts  will  never  sanction  any  con- 
tract which  has  been  entered  into  for  an  illegal  object. 
Cope  V.  lUmiands  (a),  Fergusson  v.  Norman  (i),  Armstrong 
T*  Armstrongs  (c)    An  intention  to  commit  an  offence  is 
sufficient  to  induce  the  penalty,  even  though  the  offence 
be  not  actually  committed :  as  in  cases  of  bribery,  where 
the  voter  receives  the  money,  but  fails  to  vote  according 
to  his  prombe,  still  an  action  lies  for  the  penalties.  Suls-' 
ton  ▼•  Norton,  {d) 
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M*  V.  Richards  in  reply.    Sulston  v.  Norton  turned 
upon  the  express  words  of  2  G.  2.  c.  24.  s.  7«;  but  there 
is  no  case  in  which  a  bare  intention  to  do  an  illegal  act 
has  been  held  sufficient  to  avoid  a  contract ;  and  more 
than  an  intention  is  not  imputed  to  the  Plaintiffs  on 
these  pleas.     It  would  be  too  much  to  say  that  the  bare 
existence  of  such  an  intention  on  the  part  of  the  Plain- 
ti&  should  give  the  Defendant  an  estate  without  pay« 
ment  of  rent;  for  the  Plaintiffs  could  never  recover  in 
an  ejectment  resting  on  the  illegality  of  their  own  con- 
tract.    They  could  not  be  allowed  to  set  that  up  as  a 
title.  Doe  dem.  Roberts  v.  Roberts  {e\  Lord  v.  JVardelL  {g) 
In  Collins  v.  Blantem  and  Paxton  v.  Popham^  the  con- 
tract itself  was  illegal,  and  the  bond  was  a  part  of  the 
contract.     Here,  there  is  a  legal  conveyance  of  the 
Plaintiffs'  estate;  and  if  the  lease  be  good,  the  covenant 
annexed  to  it  cannot  be  impeached.   Frontin  v.  SmalL  {h) 

Cur.  adv.  vidt* 


TiNDAL  C.  J.      This  is  an  action  of  covenant,  in 
which  the  Plaintifi  declare  in  the  first  count  upon  the 


(a)  2  Mees.  ^  Welsh.  149. 
16)  5  New  Cases,  76. 
(c)  S  Mylne  S^  K.  64. 
Id)  3Burr.l2S5. 


(e)  QB.S(  Aid.  367. 
(jg)  S  New  Cases,  680. 
(A)  ZLd.  Itaym.UlS» 
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covenant  for  payment  of  rent  contained  in  a  lease  made 
by  the  Plaintifis  to  the  Defendant,  and  two  other  per« 
8ons  for  twenty-one  years  from  the  ISth  of  August  1833, 
of  certain  premises  therein  described.    And  in  the  second 
count  the  Plaintiff  declare  upon  an  agreement  under 
seal,  bearing  date  the  same  day  and  year  as  the  lease, 
and  made  between  the  same  parties  as  those  b^ween 
whom  the  lease  is  made,  by  which  agreement,  after  re- 
citing the  said  lease,  the  Defendant  covenanted  that  be 
would  purchase  of  the  Plaintifis  at  least  100,000  gallons 
of  tar  yearly,  to  be  paid  for  and  to  be  deliverable  at^the 
places  and  in  the  manner  and  proportions  specified  in 
the  said  agreement ;  and  then  proceed  to  assign  three 
breaches  on  the  said  agreement 

The  Defendant  pleads  in  answer  to  the  first  count, 
that  the  indenture  therein  mentioned  was  made  after 
the  passing  of  the  statute  25  G.  3.  r.  77*,  by  which  it 
is  enacted,  that  it  should  not  be  lawful  for  any  person 
to  distil  or  boil  any  turpentine  or  tar,  8cc  above  the 
quantity  of  ten  gallons  at  one  time,  in  any  workhoase  or 
place  contiguous  to  any  other  buildings  or  in  any  place 
nearer  to  any  other  building  than  the  distance  of  seventy- 
five  feet  at  the  least,  (with  an  exception)  the  application 
of  which  to  this  case  is  negatived  by  the  plea),  upon  pain 
of  forfeiting  for  every  such  ofience  lOOL    And  the  plea 
then  proceeds  to  aver,  that  the  said  tenements  and  pre- 
mises were  and  are  contiguous  to  other  buildings,  and 
in  places  nearer  to  other  buildings  than  the  distance  of 
seventy-five  feet  $   ^*  and  that  the   said  indenture  was 
made  and  entered  into  by  and  between  the  Plaintifis 
and  the  Defendant,  and  the  other  two  persons,  in  man- 
tier  and  form  as  in  the  said  first  count  mentioned ;  and 
the  said  tenements  and  premises  with  the  appurtenances 
Were  demised  to  the  Defendant  and  the  said  two  other 
persons,  for  the  express  purpose  of  being  used  for  and 
^applied  to  the  boiling  of  oil  and  tar  together,  &&  by  the 
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asdd  Defendant  and  the  two  other  persons,  in  larger 
quantities  than  the  quantity  of  ten  gallons  at  one  time  of 
the  said  commodities  respectively,  contrary  to  the  form 
of  the  said  statute^  whereby  the  said  indenture  was  and 
is  vvholly  void  in  law/'  To  this  plea  the  Plaintiffs  have 
denmrred  in  law.  And  it  becomes  unnecessary  to  ad- 
irert  to  tlie  second  count  and  the  plea  thereto,  as  the 
point  raised  upon  it  by  demurrer  must  necessarily  be 
governed  by  the  decision  upon  the  first  count 

Xhe  objection  that  has  been  urged  on  the  part  of  the 
l>efendant  is,   that  this  is  an  action  founded  upon  a 
contract,  and  that  a  court  of  law  will  not  lend  its  aid  to 
enforce  the  performance  of  a  contract  between  parties^ 
which  appears,  upon  the  face  of  the  record,  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  ex- 
press purpose  of  carrying  into  effect  that  which  is  pro- 
hibited by  the  law  of  the  land.     And  we  think,  both  from 
authority  and  reason,  this  objection  must  be  allowed  to 
prevail.     That  no  legal  distinction  can  be  supported  be* 
tween  the  application  of  this  objection  to  parol  contracts 
and  to  contracts  under  seal,  appears  the  necessary  in- 
ference from  the  cases  of  Collins  v.  Blantem  (a)  and 
Paxion  v.  Pqpham  (&),  in  both  which  cases  the  principle 
above  laid  down  was  acted  upon  by  the  Court,  and  in 
each  of  which  the  action  was  upon  bond ;  and  it  would 
indeed  be  inconsistent  with   reason   and   principle  to 
hold,  that  by  the  mere  ceremony  of  putting  a  seal  to  an 
instrament,  that  is,  by  the  voluntary  act  of  the  parties 
themselves,  a  contract  which  was  void  in  itself  on  the 
ground  of  its  being  in  violation  of  the  law  of  the  land, 
should  be  deemed  valid,  and  an  action   maintainable 
thereon,  in  a  court  of  justice. 

Nor  do  we  see  any  force  in  the  objection  made  in  the 
course  of  the  argument,  that  the  plea  does  not  suf&-» 
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ciendy  allege  that  the  Plainliffi  were  parties  to  the 
making  of  the  lease  for  the  purpose  averred  in  the  plea; 
for  the  allegationi  ^^  that  the  tenements  and  premises 
were  demised  to  the  Defendant  for  the  express  purpose^ 
&c*,''  necessarily  implies^  and  even  in  a  more  espedal 
manner  declares,  that  the  express  purpose  was  the  par- 
pose  of  the  party  who  made  the  demise,  that  is,  of  the 
Plaintiffs. 

Now,  we  cannot  distinguish  the  case  before  us,  upon 
principle,  from  that  of  Lightfbot  v.  Tetuint.  (a)     In  thst 
case  the  question  arose  upon  a  pleaj  stating  the  statute 
7  G.  1.  c.  21.,  by  which  it  is  enacted  that  all  contracts 
and  agreements  made  by  any  of  his  Majesty's  subjects 
for  the  loan  of  any  money  by  way  of  bottomry  on  any 
ship  or  ships  in  the  service  of  foreigners,  and  bound  or 
designed  to  trade  to  the  East  Indies;  '*  and  all  contracts 
and  agreements  whatsoever  made  by  any  of  his  Ma- 
jesty's subjects,  or  any  person  or  persons  in  trust  for 
them,  for  the  loading  or  supplying  any  such  ship  or 
ships  with  a  cargo  or  lading  of  any  sort  of  goods  or 
merchandizes,  &c.,"  shall  be  void ;  and  it  was  then  al- 
leged  by  the  plea  in  that  action,  and  found  by  the 
special  verdict,  that  the  plaintiff  sold  goods  to  the  de« 
fendant  in  London^  well  knowing  that  the  same  were 
intended  to  be,  and  in  order  that  they  might  be,  carried 
by  the  defendant  to  Ostendy  to  be  thence  shipped  oa 
board  ships  destined  to  trade  to  the  East  Indies  without 
licence  from  the  East  India  Company,  and  to  be  carried 
to  Calcutta,  and  there  sold ;  and  that  the  bond  which 
was  declared  upon  was  given  for  the  price  of  these 
goods ;  and  this  plea  was  held  to  be  an  answer  to  an 
action  for  the  price  of  the  goods.     In  that  case  it  was 
argued,  that  after  the  goods  were  once  delivered  to  the 
buyer  he  might  change  his  mind,  and  use  them  in  a  dif- 
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ferent  manner  from  that  which  was  originally  designed ; 
as  here,  that  the  tenant  might  pat  the  premises  to  a 
use  diflerent  from  that  for  which  they  were  let ;  but  it 
was  answered,  that  the  entering  into  the  contract  with 
the  illegal  intent,  tainted  the  contract  with  illegality* 
and   prevented  an   action  from  lying   thereon.    And 
again,  the  case  of  Langton  and  Others  v.  Hughes  and 
Another  (a)  lays  down  the  same  rule  of  law.     There  the 
sale  of  drugs  to  the  defendants,  which  the  plaintiffs 
knew  were  intended  to  be   used  in   the    defendants* 
brewery,  in  violation  of  the  42  G.  3.  c«  38.  s.  20.,  by 
which  the  brewer  is  prohibited  from  using  anything  but 
malt  and  hops  in  the  brewing  of  beer,  was  held  to  be  a 
contract  on  which  the  plaintifis  could  not  sue.     In  that 
case  also,  it  was  argued,  that  the  statute  neither  pro- 
hibited the  selling  the  articles  nor  the  buying  them,  but 
only  the  purpose  for  which  they  were  used ;  and  that 
the  subsequent  user  was  a  matter  over  which  the  seller 
had  no  control.     But  it  was  observed  by  Bayley  J.,  in 
giving  his  judgment,    **  that  the  case  of  Lightfooi  v. 
Tenant  answers  almost  all  the  arguments  urged  for  the 
plaintiffs ;''  and  the  later  authority  of  Cannan  v.  Bryce  {b) 
appears  to  us  to  go  the  full  length  of  supporting  the 
principle  above  laid  down. 

It  was  observed  in  the  course  of  the  argument  for 
the  Plaintii&,  that,  as  they  had  granted  a  lease  for 
twenty-one  years,  such  term  was  vested  in  the  Defend- 
ant, and  that  he  would  be  able  to  hold  himself  in  for 
the  remainder  of  it  without  payment  of  any  rent  That 
point  is  not  now  before  us ;  but,  without  giving  any 
opinion  how  far  the  position  is  maintainable,  it  is  ob- 
vious that,  if  an  ejectment  should  be  brought  upon  the 
breach  of  any  condition  in  the  lease,  the  action  of  eject- 
ment would,  at  all  events,  be  free  from  the  objection 
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that  the  Court  was  lending  its  aid  to  enforce  a  contract 
in  violation  of  law. 

And,  further,  if  an  ejectment  were  brought  by  the 
lessors  to  recover  possession,  on  the  ground  that  the 
lease  was  void,  it  might  be  difficult  for  the  lessee  to 
maintain  his  right  to  hold  under  the  lease,  after  having 
pleaded  in  the  present  action,  in  which  he  and  the 
lessors  were  parties,  that  the  indenture  was  void,  and 
obtained  the  judgment  of  the  Court  in  his  favour  on 
that  plea.  Without,  however,  giving  any  opinion  oa 
that  point,  we  think,  for  the  reasons  before  given,  that 
the  Defendant  is  entitled  to  judgment  on  this  record. 

Judgment  for  Defendant. 


June  11* 


Taverner  V.  Little. 


In  case  ^HE  declaration  stated,  that  the  Plaintiff,  on  the  7th 

f«adMit  for  oi  January  1838,  was  lawfully  possessed  of  a  cer- 

negligently      tain  horse  of  great  value,  to  wit  SO/.,  on  which  horse  a 

dnving  hu  servant  of  the  Plaintiff  was  then  riding  in  and  along  a 
cart  and  horse  .  ,  ,  , 

against  Plain-  certain  public  and  common  highway ;  and  the  Defendant 

tiff's  horse,  was  possessed  of  a  certain  cart  and  of  a  certain  horse 
under  the  drawing  the  same ;  and  which  cart  and  horse  of  die 
plea  of  not      Defendant  were    then    under  the    care,   government, 

guilty,  De-  and  direction  of  the  Defendant,  who  was  then  driving 
fandaut  could    ,  ,  _,  ,         .,,.,  .i 

not  shew  that  ^"^  same  m  and  along  the  said  highway:  nevertheless 

he  was  not  the  Defendant  so  carelessly  and  improperly  drove,  go- 
verned, and  directed  the  said  cart  and  horse,  that  by 
and  through  the  carelessness,  negligence,  and  improper 
conduct  of  the  Defendant,  the  said  cart  of  the  Defendant 
then  ran  and  struck  with  great  force  and  violence  upon  and 

after  trial  the  against  the  horse  of  the  Plaintiff,  and  thereby  the  shaft 

Court  refused 

permission  to  amend  by  substituting  another  plea. 


the  person 
drivings  and 
that  the  cart 
did  not 
belong  to 
him.    And 
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of  the  cart  then  pierced  and  entered  into  the  horse  of 

the  Plaintiff,  by  means  whereof  the  said  horse  was  then 

greatly  hurt  and  wounded ;  and  afterwards,  to  wit  on, 

&C.,  died  of  the  said  hurt  or  wound,  and  became  of  no 

value  to  the  Plaintiff;  and  also,  by  means  of  the  pre- 

mises^  the  Plaintiff  was  forced  and  obliged  to  pay,  lay 

out,  and  expend,  and  did  necessarily  pay,  lay  out,  and 

expend  divers  sums  of  money,  to  wit  10/.,  in  and  about 

the  endeavouring  to  heal  and  cure  the  said  horse  of  the 

said  hurt  or  wound.     To  the  Plaintiff's  damage  of  50/. 

Plea,  Not  Guilty. 

At  the  trial,  the  Plaintiff's  witnesses  proved  that  his 
horse  had  been  run  down  by  a  horse  and  cart  with  the 
Defendant's  name  on  it,  and  died  in  consequence  of  the 
injury  inflicted. 

The  Defendant  proposed  to  shew  that  the  cart  was 
not  his ;  that  he  was  not  driving  it ;  but  that  he  had 
lent  the  horse  which  drew  it  to  one  Jenkins^  who  was 
driving  when  the  accident  occurred. 

The  Plaintiff's  counsel  contended  that  this  evidence 
was  not  admissible  under  the  plea  of  not  guilty,  the 
rule  of  HiL  4*  W.  4.  prescribing  that,  ^*  in  actions  on  the 
case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant,  and  not  of  the 
facts  stated  in  the  inducement;  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea : 
all  other  pleas  in  denial  shall  take  issue  on  some  par- 
ticular matter  of  fact  alleged  in  the  declaration : "  And 
the  learned  Judge  who  presided  being  of  that  opinion, 
a  verdict  was  found  for  the  Plaintiff,  which 
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F,  Robinson  moved  for  a  rule  nisi  to  set  aside,  on  the 
ground  that  the  evidence  ought  to  have  been  received. 
The  wrongful  act  of  which  the  Plaintiff  complained,  and 
^hich,  according  to  the  rule,  the  Defendant  might  put 
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J  889.        in  issue  by  the  plea  of  not  guilty,  was  not  simply  a  neg- 

ligent  driving*  but  a  negligent  driving  by  the  Defend- 

Tavebneb  ^^^  unless  the  Defendant  were  concerned,  there  was 
LiTTLK.  ^^  wrongful  act  committed  by  him :  the  plea  of  not 
guilty,  therefore,  did  not  admit  as  matter  of  inducement 
that  the  Defendant  was  the  owner  of  the  cart,  and  the 
person  driving  it  In  Benmon  v.  Davison  (a),  the  de- 
claration alleged  that  the  defendants  were  the  owners 
pf  a  vessel,  and  as  such  owners  undertook  to  carry  the 
plaintiff's  goods ;  and  it  was  held,  that  under  the  plet 
of  non  assumpserunt  the  ownership  of  the  vessel  was  not 
admitted. 

A  rule  nisi  having  been  granted, 

Wilde  and  Andrem  Serjts.  shewed  cause.  BenniottT. 
Davison  was  an  action  of  assumpsit^  and  the  general  issae 
in  assumpsit  operates  as  a  denial  of  all  matters  from 
which  the  contract  is  to  be  inferred.  The  Court,  there- 
fore, made  the  rule  for  a  nonsuit  absolute,  on  the  groaod 
that  the  Plaintiff  had  not  proved  any  contract  with  the 
two  Defendants ;  but,  with  reference  to  such  contract, 
the  ownership  of  the  vessel  was  an  immaterial  fact;  and 
a  party  must  not  be  taken,  by  pleading  the  general  issue, 
to  admit  immaterial  allegations  introduced  into  the  de- 
claration. This,  however,  is  an  action  on  the  case,  and  by 
the  express  language  of  the  rule  applicable  to  that  form 
of  action,  the  plea  of  not  guilty,  where  the  act  migkt  bare 
been  done  innocently,  puts  in  issue  the  quality  only  oi 
the  act,  and  not  any  matter  of  inducement,  as  that  the 
Defendant  was  the  person  doing  it :  where  the  act  mk^ 
have  been  wrongful,  the  plea  puts  in  issue  botb  ibe 
quality  of  the  act  and  the  party  concerned  in  it.  Herei 
the  act  complained  of  was  not  necessarily  wrongful,  and 
the  Defendant's  plea,  therefore,  has  only  put  in  issue  its 

(a)  3  Mees.  S^  WeUh.  179. 
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wrongFuI  character.    The  examples  given  in  the  new  rule 
shew  that  this  was  the  meaning  of  its  framers.   In  case  for 
a  nuisance,  not  guiUy  operates  only  as  a  denial  that  the 
Defendant  carried  on  his  trade  in  such  a  way  as  to  be  a 
nuisance;  upon  a  claim  of  right  of  way, — as  a  denial  of 
the  obstruction  only ;  in  trover,  — of  the  conversion,  and 
not  of  the  Plaintiff's  title;  in  actions  for  an  escape, —  as 
a  denial  of  the  default  of  the  sheriff,  but  not  of  the  pre- 
liminary proceedings ;  in  an  action  against  a  carrier, —  as ' 
a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of 
the  goods,  or  the  purpose  for  which  they  are  received. 
And  the  decided  cases  consist  with  the  principle  thus 
explained.     In  Stancliffe  v.  Hardwick  {a)^  the  defendant 
under  not  guilty  in  trover  for  horses,  was  allowed  to 
shew  that  he  was  tenant  in  common  with  the  plaintiff, 
because  that  evidence  did  not  dispute  the  plaintiff's  pos- 
session.   In  Frankum  v.  Lord  Falmouth  (6),  —  an  action 
on  the  case  for  obstructing  a  watercourse,  —  not  guilty 
was  held  to  admit  the  plaintiff's  title,  and  deny  only  the 
wrongful  diversion.    In  Dukes  v.  Gostling  (c),  — an  action 
on  the  case  for  injury  occasioned  by  a  sewer  in  the  de- 
fendant's close,  used  as  a  road,  —  under  the  plea  of  not 
guilty,  it  was  held  that  the  plaintiff  was  not  compelled 
to  shew  that  the  defendant's  close  was  used. as  a  road. 
In  Tlwmas  v.  Morgan  (c2),  in  case  for  keeping  a  savage 
dog,  not  guilty  was  held  to  put  in  issue  the  scienter. 
In  Wod^y.  Beard  {e\ — an  action  against  the  defendant 
for  negligent  driving  by  his  servant,  —  Coleridge  J.  held 
that,  by  pleading  not  guilty,  the  defendant  admitted  that 
the  driver  was  his  servant.     So,  in  such  a  case  as  Bush 
V.  Sieinman  (g),  where  the  defendant  wacs  held  respon- 
sible for  an  obstruction  placed  on  the  road  by  J3.,  in  the 
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service  of  A,j  who  was  employed  by  the  defendant  to 
repair  his  house,  and  ordered  B.  to  place  the  materials 
there,  nothing  would  be  put  in  issue  by  not  guilty  but  the 
deposit  of  the  materials.  In  Cotton  v.  Browne  {a\  —  an 
action  for  indicting  without  probable  cause,— not  gailtj 
was  held  the  proper  plea  to  put  in  issue  the  want  of 
probable  cause.  In  Wright  v.  Lainsan  {b)  and  Lms  t. 
Alcock{c\  on  not  guilty  to  a  declaration  against  tbe 
sheriff  for  a  false  return  of  nuUa  botia^  it  was  held  he 
could  not  shew  that  the  party  whose  goods  he  was  di- 
rected to  take  had  become  a  bankrupt,  or  had  assigned 
them  away ;  and  in  fVheailey  v.  Patrick  (if),  where  the 
defendant  was  sued  for  the  negligent  driving  of  his  com- 
panion, in  a  gig  borrowed  by  the  defendant,  and  the 
declaration  stated  that  the  defendant  was  possessed  of 
the  horse  and  gig,  Alderson  B.  said,  '^  Tbe  only  plea 
here  is  not  guilty ;  the  possession  by  the  defendaot  is 
therefore  admitted  on  the  record.^ 


JP.  Robinson  in  support  of  the  rule. 

The  theory  that,  where  the  act  nuy  be  innocent,  tbe 
plea  of  not  guilty  denies  only  its  wrongfulness,  but 
where  it  must  be  wrongful,  denies  the  whole  charge,  is 
not  warranted  by  the  language  of  the  rule,  which  is, 
that  in  actions  on  the  case  it  shall  operate  as  a  denial  of 
the  wrongful  act,  not  of  the  wrongfulness  of  tbe  act 
The  question,  therefore,  is,  what  is  the  wrongful  act  as 
distinguished  from  the  &cts  stated  in  the  inducement 

And  the  wrongful  act  complained  of  in  this  declar- 
ation, is  the  wrongful  act  of  the  Defendant ;  it  is  not 
merely  the  negligent  driving,  but  a  compound  pro- 
position, the  Defendant's  negligent  driving.  In  all  tbe 
instances  given  in  the  new  rule,  and  in  all  the  audio- 
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rities  cited,  the  wrongful  act  involves  two  matters  of 
proof.    In  case  for  a  nuisance,  —  that  the  defendant  car- 
ried on  the  trade,  and  that  it  was  a  nuisance*    On  a  claim 
of  right  of  way, — that  there  was  an  obstruction,  and  that 
the  defendant  placed  it  there :  and  so  on.     In  Cotton  v. 
Browne^  the  plea  was  held  to  deny  the  indicting,  and  the 
allegation  that  it  was  without  probable  cause ;  in  Tho^ 
mas  y.  Morgan^  that  the  defendant  kept  the  dog,  and 
that  he  knew  it  to  be  savage :  and  what  shall  be  es^ 
teemed  the  wrongful  act  cannot  depend  on  what  is  stated 
by  way  of  inducement,  for  that  would  place  the  defend- 
ant in  the  plaintiiF's  power :  by  inserting  material  facts 
as  matter  of  inducement,  he  might  elude  the  proof  of 
them ;  as  if«  in  a  declaration  for  a  libel,  he  were  to  allege 
by  way  of  inducement  that  the  defendant  was  the  pub- 
lisher of  a  newspaper;  and  that  which  ought  to  be 
proved  with  the  most  precision,  might  be  alleged  with 
the  least  certainty ;  for  *^  that  which  is  alleged  by  way 
of  conveyance  or  inducement  to  the  substance  of  the 
matter,  need  not  be  so  certainly  alleged  as  that  which 
is  the  substance  itself.''  Co.  Lit.  SOS.  a.     In  the  present 
case  the  Plaintiff  might  have  omitted  the  inducement 
altogether.     The  question,  therefore,  in  all  cases  must 
be,  what  is  substantially  the  wrongful  act  complained  of 
in  the  declaration,  and  the  admission  of  the  accuracy  of 
matter  of  inducement  must  be  confined  to  statements  re- 
garding the  Plaintiff.     Thus,  in  Dawson  v.  Moore  (a). 
Lord  Abiiiger  held  that  the- plaintiff  must  prove,  not  only 
the  existence  of  the  nuisance,  but  that  the  defendant 
committed  it.     In  Wright  v.  Lainson  and  Leans  v.  Al- 
cocky  the  bankruptcy  of  the  debtor,  or  the  assignment 
made  by  him,  was  clearly  no  act  of  the  Defendant,  and 
therefore  not  denied  by  the  plea  of  not  guilty.     In  Stan- 
^W^*  Hardwickf  the  only  question  was  on  the  meaning 
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18S9.        of  ^h^  ^^^^  conversion  ;  whether  it  was  a  conversion  in 
-—        fact,  or  a  wrongful  conversion.     In  Frankum  v.  Ij»^ 
Taykrner    Falmouth^  the  plea  of  not  guilty  was  held  to  put  in  issoe 
Little.       ^^  diversion  of  the  water  by  the  defendant,  but  not  the 
plaintiiF's  tide,  for  that  was  no  part  of  the  wrongful  act. 
In  Dukes  v.  Gostlingj  the  question  as  to  the  mode  in  which 
the  defendant's  close  was  occupied,  had  clearly  nothing 
to  do  with  the  effect  of  the  sewer  complained  of.    In 
Wheatley  v.  Patrick,  the  question  was,  whether,  under 
the  circumstances,  it  was  to  be  considered  the  defeudanr 
was  driving :  it  was  never  suggested  that  the  plea  ad- 
mitted it     Woolf  V.   Beard  is  still  undecided  on  the 
motion  for  a  new  trial. 

CuTu  adv.  vdL 

TiNDAL  C.  J.  The  question  before  us  arises  on  the 
proper  construction  to  be  put  upon  the  rule  of  pleading 
laid  down  by  all  the  courts  in  Hilary  term,  4  W.  ^ 
which  applies  to  and  governs  the  plea  of  not  guilty  in 
actions  on  the  case.  The  declaration  b^^  with  a 
recital ;  —  *<  Whereas  the  Plaintiff  was  lawfully  possessed 
of  a  certain  horse,  on  which  a  servant  of  his  was  then 
riding  along  a  certain  public  highway,  and  whereas  the 
said  Defendant  was  then  possessed  of  a  certain  cart,  and 
of  a  certain  horse  drawing  the  same,  and  which  said 
cart  and  horse  of  the  said  Defendant  were  then  under 
the  care,  government,  and  direction  of  the  Defendant, 
who  was  then  driving  the  same  in  and  along  the  said 
highway;" — and  after  such  recital, the  declaration pn^ 
ceeds  to  allege,  that  the  Defendant  so  carelessly  and 
improperly  drove,  governed,  and  directed  his  said  cart 
and  horse,  that  through  the  carelessness,  &&  of  the 
Defendant,  the  cart  of  the  Defendant  ran  against  the 
horse  of  the  Plaintiff  and  injured  it.  And  the  question 
is,  whether  under  a  plea  of  not  guilty  to  this  declaration, 
the  Defendant  was  at  liberty  to  prove  at  the  trial  that 
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ia  fact  the  cart  was  not  his,  and  that  he  was  not  driving 
it  upon  the  occasion  above  referred  to,  but  that  at  the 
time  of  the  accident  it  was  lent  to,  and  driven  by,  another 
person.  And  we  are  of  opinion  that  as  well  upon  the 
proper  construction  of  that  rule,  as  by  the  analogy  fur- 
nished by  the  examples  there  given,  and  the  authority 
of  decided  cases,  such  evidence  was  in  this  case  inadmis- 
sible under  the  issue  of  not  guilty. 

The  rule  above  referred  to,  runs  thus :  *^  In  actions 
on  the  case,  the  plea  of  not  guilty  shall  operate  as  a 
denial  only  of  the  breach  of  duty,  or  wrongful  act, 
alleged  to  have  been  committed  by  the  Defendant,  and 
not  of  the  fads  stated  in  the  inducements^ 

Pausing  for  the  moment  here,  the  wrongful  act,  and 
the  only  wrongful  act,  complained  of  is,  the  careless  and 
negligent  driving  of  the  Defendant;  the  mere  act  of 
driving  his  own  cart  on  the  highway  is  no  wrongful  act 
whatever.     But  the   rule  further  says,  ^^  it  shall  not 
operate  as  a  denial  of  the  facts  stated  in  the  induce- 
ment.''    The  inducement  of  the  declaration  is  that  part 
which  precedes  the  charge,  which  contains  a  statement 
of  facts  out  of  which  the  charge  arises,  or  which  are 
necessary  or   useful  to   make   the  charge   intelligible. 
And  in  the  present  case,  the  two  distinct  statements, 
viz.,  <<  that  the  Plaintiff  was  lawfully  possessed  of  his 
horse  upon  which  his  servant  was  riding  on  the  high- 
way ; ''  and  again,  "  that  the  Defendant  was  then  pos- 
sessed of  a  cart  and  horse  drawing  the  same,  and  which 
were  under  the  care,  government,  and  direction  of  the 
Defendant,  and  that  he  was  then  driving  the  same  along 
the  highway,"  form   together  the  inducement  to  the 
charge  in  this  declaration.    By  the  express  words,  there- 
fore, of  the  rule,  the  plea  shall  not  operate  as  a  denial 
of  either  of  those  statements.     The  rule  then  proceeds 
further  to  state  explicitly,  that  '^  no  other  defence  than 
^he  denial  of  the  wrongful  act,  shall  be  admissible  under 

Y  y  S 


1839. 

Taverneb 
Little. 


686 


TRINITY  TERM, 


1839. 

Tavebnsb 
Little. 


tiie  plea  of  not  guilty.     All  other  pleas  in  denial  shall 
take  issue  on  some  particular  matter  of  fact  alleged  io 
the  declaration."     The  denial,  therefore,  of  the  facts 
stated  by  way  of  inducement  in  the  declaratioD,  unde 
the  plea  of  not  guilty,  is  no  less  excluded  by  the  neffh 
tive  words  of  the  former  part  of  the  rule^  than  by  the 
affirmative  words  of  the  latter  part,  which  direct  dut 
such  denial  shall  be  made  by  a  plea  expressly  traversiDg 
the  fact  intended  to  be  denied.     The  examples  which 
are  given  appear  to  us  to  agree  with  the  construction  of 
the  rule,  and  the  cases  which  have  been  decided  lead  to 
the  same  conclusion.     It  was  contended  in  the  argu- 
ment, that  the  admission  of  matters  stated  in  the  iodoce 
ment  must  be  confined  to  those  matters  which  relate  to 
the  Plaintiff;  but  the  example  of  an  action  against  a 
carrier  with  which  the  rule  concludes,  shews  decisively 
the  contrary,  it  being  there  laid  down,  that  *'  the  plea 
of  not  guilty  will  operate  as  a  denial  of  the  loss  or 
damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant,  or  of  the  purpose  for  which  they  were  re- 
ceived.''    The  case  of  Bennion  v.  Davison  {a)  may  be 
laid  out  of  our  consideration,  as  not  applying  to  the 
present  subject  of  discussion.     That  action  was  in  as- 
sumpsit; and  the  rule  of  pleading  which  governs  the 
plea  of  non  assumpsit^  is  very  difierent  from  the  rule 
which  governs  the  plea  of  not  guilty  in  case.     For  non 
assumpsit  puts  in  issue  every  fact  from  which  an  implied 
contract  may  be  inferred,  and  in  cases  of  express  con- 
tract, it  denies  the  express  contract,  and  nothing  else 
whatever.     And  indeed  with  respect  to  the  case  last 
referred  to,  it   would   be  enough  to  say,  that  it  was 
decided  on  the  ground  that  the  fact  of  the  ownership 
of  the  vessel  by  the  defendant,  which  was  allied  m 
the  declaration,  was  altogether  an  immaterial  fact.   The 
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cases  of  WrigJU  v.  Lainson  (a),  and  Lewis  v.  Alcock  (i), 
are  very  strong  in  favour  of  the  construction  which 
we  put  upon  the  rule  in  question.     The  first  of  these 
was  an  action  against  the  sheriff  for  a  false  return  of 
ttuUa  bona  to  a  writ  of  ^.  fa.     The  declaration  alleged 
the  delivery  to  the  sheriff  of  the  writ  indorsed  to  levy, 
&C.9  and  the  seizure  in  execution  by  the  sheriff  of  the 
goods  of  the  defendant^  and  complained  that  he  had  not 
the  monejvin  Court,  but  falsely  returned  nulla  bona. 
To  this  the  sheriff  pleaded  not  guilty.     And  the  Court 
held,  that  although  the  false  return  was  distinctly  com- 
plained of^  the  sheriff  was  not  entitled  to  set  up  as  a 
defence  the  bankruptcy  of  the  defendant  before  the  exe- 
cution of  the  writ.     The  case  of  Lewis  v.  Alcock  was 
also  an  action  for  a  false  return  of  ntdla  bona^  in  which 
the  declaration  alleged  that  the  defendant  had  goods 
within  the  bailiwick  which  the  sheriff  might  have  seized. 
And  the  Court  held,  that  under  the  plea  of  not  guilty, 
the  sheriff  could  not  set  up  as  a  defence,  that  the  de- 
fendant had  assigned  the  goods  to  a  third  party. 

It  has  been  contended  that  the  statement  of  the  De- 
fendant driving  his  own  cart  by  way  of  inducement 
was  unnecessary ;  and  that  it  would  have  been  sufficient 
to  allege  that  he  wrongfully  and  negligently  drove  his 
cart  against  the  Plaintiff's  horse.  But  it  is  a  sufficient 
answer  to  say,  that  the  Plaintiff  has  in  this  case  pursued 
the  usual  course  of  pleading,  in  stating  the  fact  in  question 
by  way  of  inducement ;  and  that  when  the  rule  provides 
that  matters  stated  in  the  inducement  shall  not  be  put 
in  issue  by  not  guilty,  it  must  be  taken  to  refer  to  such 
matters  as  are  usually  stated  in  pleading  by  way  of  in- 
ducement. It  may  be  observed,  also,  that  a  similar  argu- 
ment was  made  use  of  in  the  case  of  Lewis  v.  Alcock.  It 
was  there  urged  in  argument,  —  suppose  there  were  no 
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such  statement  as  that  *'  although  there  were  dWers 
goods  and  chattels  of  the  said  H*  G.,  &&»  whereof  the 
defendant  ought  to  have  levied,  8lc.;"  but  that,  after  the 
statement  of  the  writ,  the  declaration  had  proceeded, 
*<  yet  the  defendant  did  not  levy,  althoii^h  there  were 
divers  goods,  8lc.,''  the  latter  clause  would  have  formed 
part  of  the  neglect  of  duty  complained  oQ  and  the  mere 
transposition  of  words  can  make  no  difierepce:  upon 
which  Mr.  Baron  Parke  said,  **  It  would  then  in  troth 
be  inducement  put  in  the  wrong  place."  Mr.  BaroD 
Alderson  said,  **  The  object  of  the  rule  is,  that  the  par- 
ties, when  they  come  to  trial,  shall  know  as  precisely  as 
possible  what  the  issue  is.  I  am  disposed  to  give  the 
rule  as  large  a  construction  as  possible.'' 

Upon  the  grounds  above  stated,  we  think  that  d)e 
rule  which  has  been  obtained  for  a  new  trial,  should  be 
discharged. 

Rule  dischai]ged  (a\ 


(a)  Robtnwn  afterwards 
moved  for  leave  to  amend  by 
withdrawing  the  plea  of   nU 


guilty,  and  pleading  speciallj ; 
bat  the  Court  refused  to  accede 
to  the  application. 


June  12. 


Crook  and  Another  v.  Stephen. 


The  Court 
will  not,  on  a 
summary  ap- 
plication, set 
aside  a  release 
given  to  a 
Defendant  by 
one  of  two 
co-Plaintifis 
unless  fraud 
between  the 
releasor  and 
the  Defendant 


nPHIS  was  a  rule  calling  on  the  Defendant  to  shew 
cause  why  his  plea  of  release  from  one  of  the  two 
CO- Plaintiffs  should  not  be  set  aside,  and  why  he  should 
not  pay  the  costs.  The  action  was  brought  upon  a 
covenant  by  the  Defendant  with  the  two  Plaintifis,  con- 
tained in  a  deed  of  composition  entered  into  by  J.  C 
Crook,  one  of  the  Plaintiffs,  as  the  principal  debtor,  and 
his  brother  G.  Crook,  the  other  Plaintiff,  as  his  surety, 

be  clearly  established  by  the  affidavits  in  support  of  the  applictdon. 
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in  October  1 SS^,  by  which  deed  the  Defendant,  as  one 
of  such  creditors,  covenanted  to  pay  the  Plaintifis  the 
excess  beyond  25.  in  the  pound,  which  he  might  receive 
from  any  other  parties  to  certain  bills  of  exchange  of 
which  tbe  Defendant  was  then  the  holder ;  and  assigned 
a  breach  by  the  receipt  on  the  part  of  the  Defendant  of 
two  sums  of  14*5/.  and  upwards,  and  48/.  and  upwards, 
from  certain  other  parties  to  two  bills  of  exchange  in- 
cluded in  the  deed  of  composition  ;  to  which  declaration 
the  Defendant,  amongst  other  pleas,  put  in  a  pl^a  of  a 
release  given  by  George  Crook  the  surety,  one  of  the 
co-PlaiDti£&,  since  the  action  was  brought. 

It  was  stated  by  affidavits,  that  J.  C  Crook  had  been 
insolvent  in  October  1834,  and  again  in  August  1836 : 
that  Broom  and  Bagshaw  had  been  accountants  to  his 
estate  under  both  insolvencies ;  and  that,  by  a  deed  of 
June   1338,   J.  C  Crook  had,   for  the   considerations 
therein  stated,   assigned  to  Brown    and  Bagshaw  all 
the  debts  contained  in  a  schedule  to  that  deed,  of  which 
the  debt  now  sought  to  be  recovered  was  alleged  to  be 
one :  that  this  assignment  was  made  with  the  knowledge 
and  assent  of  the  trustees  of  J.  C.  Crook  under  his 
second  insolvency :  that  the  action  was  brought  for  the 
benefit  of  Brown  and  Bagshaw;  and  that  George  Crook 
had  by  letter  authorised  the  use  of  his  name  as  joint 
Plaintiff:  on  the  part  of  the  Defendant  it  was  denied 
that  this  debt  was  included  in  the  schedule  of  the  deed 
of  June  1838,  or  that  the  as!»ignment  was  made  with  the 
assent  of  the  trustees;  while  it  was  asserted  that  George 
Crook  allowed  the  use  of  his  name  as  Plaintiff  on  the 
application  of  Bagshaw^  in  ignorance  of  any  assignment 
to  him  and  Brawn,  and  believing  the  application  to  have 
been  made  by  them  as  accountants  to  the  estate  with  a 
view  of  receiving  the  money  for  the  trustees.     It  was 
further  asserted  that,  after  the  deed  of  October  1834, 
subsequent  dealings  took  place  between  J.  C.  Crook  and 


1839. 
Crook 

V. 

Stephen. 
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1839.  the  Defendant  in  18S4,  1835,  and  18S6»  in  the  course 
of  which  J.  C.  Crook  became  largely  indebted  to  the 
Defendant;  that  an  agreement  was  entered  into  between 
Stbfhen.  them,  that  the  excess  received  on  the  bills  whereof 
Stephen  was  the  holder,  should  be  retained  in  pajmeot 
of  the  new  debt,  and  the  residue  be  retained  as  a 
security  for  liabilities  incurred  by  the  Defendant:  that, 
after  allowing  the  whole  of  the  monies  and  dividends 
received  since  the  deed  of  October  18S4,  J.  C.  Crook 
was  still  indebted  to  the  Defendant  in  the  sum  of  644/. 

Tal/burd  Serjt,  R.  V.  Richards^  and  Whitekurstf  who 
shewed  cause  against  the  rule,  contended  that  the  Court 
would  not  interfere,  unless  it  were  clearly  established  that 
the  release  was  obtained  by  fraud  between  the  releasor 
and  the  Defendant.  Herbert  and  Another  v.  Pigott.  (a) 
That  under  the  circumstances  of  this  fase  George  Crook 
was  justified  in  giving  the  release,  the  action  having  been 
brought  in  violation  of  the  agreement  between  /.  C 
Crook  and  the  Defendant,  and  vrithout  the  sanction  of 

■ 

the  trustees:  that  George  Crook^s  warrant  to  sue  had 
been  obtained  by  a  concealment  of  the  object  for  which 
the  action  was  brought ;  that  the  Defendant  was  a  cre- 
ditor of  J.  C  Crook  to  a  considerable  amount;  and  that 
the  accountants  of  an  insolvent's  estate  could  not  legally 
take  an  assignment  of  hb  debts. 

Wilde  Serjt.  and  JameSi  in  support  of  the  rule,  relied  on 
the  letter  written  by  George  Crook  to  authorise  the  action, 
and  argued,  that  suing  as  trustee  for  Broom  and  Bagshaw, 
he  had  no  right  to  decide  on  the  validity  of  the  Defend- 
ant's claim  to  dispute  the  debt  In  Legh  v.  Legh  {b)  it 
was  held,  that  if  the  obligor  of  a  bond,  after  notice  of  its 
being  assigned,  take  a  release  from  the  obligee,  and 

(a)  4  Tyrwh.  285. ;  2  Cr.  <^  M.  384.         (b)  I  B.  Sf  F.  447- 
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plead  it  to  an  action  brought  by  the  assignee  in  the 
name  of  the  obligee,  the  Court  will  set  the  plea  aside : 
and  in  order  to  induce  a  court  to  set  aside  a  release  by 
one  of  the  assignees  of  a  bankrupt,  it  was  held  in  John-' 
son  V.  HMsoxnik  (a)  su£Bcient  to  throw  suspicion  on 
the  defendant's  conduct  in  the  transaction. 

Cur.  adv*  vuU, 


1889. 

Crook 

«. 

Stephen. 


TiNOAL  C.  J.  (After  stating  the  nature  of  the  pro- 
ceedings, as  antey  p.  688.)  The  question  before  us  is, 
whether,  upon  the  several  facts  stated  upon  the  affidavits 
which  have  been  produced  before  us,  we  should  be 
justified,  upon  a  summary  application,  in  setting  aside 
the  plea  of  release  which  has  been  put  upon  the  record 
by  the  Defendant 

The  rule  by  which  courts  of  law  have  felt  themselves 

governed  in  this  respect,  has  been,  that  wherever  it  is 

made  clear  to  the  Court  on  the  part  of  the  plaintiff  that 

the  release  has  been  obtained  by  fraud  between  the 

releasor  and  the  defendant,  in  such  case,  and  in  such 

case  only,  the  Court  will   feel   itself  warranted,  on  a 

summary  application,  to  interfere  and   set  the  release 

aside.     This  rule  is  laid  down  distinctly  in  the  case  of 

Jcnes  and  Another  v.  Herbert  (6),  in  Arton  v.  Booth  (c), 

Herbert  and  Another  v.  Pigott  {d)^  and  in  other  cases. 

The  question  therefore  is,  whether,  upon  the  present 

occasion,  there  is  such  clear  evidence  of  fraud  on  the 

part  of  George  Crook^  the  releasor,  and  the  Defendant, 

as  to  require  us  to  interfere.     And  we  think  there  is 

not 

In  the  first  place,  so  far  as  relates  to  Stephen  the  De- 
fendant, it  is  stated  in  the  affidavits,  that  after  the  deed 
of  composition   of  1834,   subsequent  dealings  in  the 


(a)  4iDowU6S. 

(b)  1  Taunt.  ^%l. 


(c)  4B.  Maorcy  192. 
Id)  4  Tyrwh.  284. 
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years  18S4,  1835,  and  1836,  took  place  between  J.  C. 
Crook  and  the  Defendant,  in  the  course  of  wfaidi  J.  C 
Crook  became  largely  indebted  to  the  Defendant ;  and 
that  an  agreement  was  entered  into  between  them,  that 
the  excess  received  on  the  bills,  whereof  S^p^  was  tbe 
holder,  should  be  retained  in  payment  of  thb  new  debt, 
and  the  residue  retained  as  a  security  for  liabilities  in- 
curred by  the  Defendant;  and  it  is  in  such  affidavit 
stated,  that  after  allowing  the  whole  of  the  said  monies 
and  dividends  received  by  the  Defendant  since  the  first 
insolvency  of  J.  C  Crook^  the  said  J.  C*  Crook  is  still 
indebted  to  him,  the  Defendant,  in  the  sumof  644£ 

In  the  next  place,  this  action  is  not  brought  for  the 
benefit  of  the  two  Plainti£&,  or  either  of  them,  but  of 
Brawn  and  Bagshaw^  persons  who  had  been  employed 
as  accountants  to  the  estate^  both  before  the  second  in- 
solvency, and  also  under  the  said  second  insolvency 
of  J.  C  Crook  in  August  1836:  and  it  appears  by  the 
affidavits,  that  in  June  1838,  J.  C  Crook^  for  the  con- 
siderations therein  mentioned,  assigned  to  Brawn  and 
Bagshcnv  all  the  debts  contained  in  a  schedule  to  that 
deed.  One  question  of  fact  raised  upon  this  part  of  the 
case  is,  whether  this  particular  debt  now  sought  to  be 
recovered,  was  included  or  not  in  such  schedule  and 
purchase.  It  is  affirmed  to  have  been  included  on  tbe 
part  of  Brawn  and  BagsAaxv — it  is  denied  on  the  part  of 
the  Defendant.  And  again,  upon  this  part  of  the  case, 
another  question  is  also  raised,  whether  the  purchase 
was  made  with  the  knowledge  and  assent  of  the  four 
trustees  under  the  second  deed  of  composition,  or  of 
some  of  them  only.  This  also  is  the  subject  of  affirm- 
ation on  the  one  side  and  denied  on  the  other.  And  in 
the  course  of  the  argument  a  still  further  point  has  been 
raised  and  argued  before  us,  viz.  whether  persons  acting 
in  the  character  of  accountants  to  an  insolvent's  estate, 
can  be  allowed  by  a  court  of  equity  to  become  the  pur- 
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chasers  of  debts  due  to  the  estate  of  the  insolvent,  or 
whether  such  purchase  would  not  be  set  aside  by  such 
court.  And  although  great  stress  was  laid  by  Bagshaw 
and  JBrcrnn  on  the  letter  written  by  George  Crook  on 
the  28th  of  July^  by  which  he  authorised  the  use  of  his 
name  as  a  joint  Plaintiff,  it  is  fully  met  by  the  affidavit 
of  George  Crooky  that  he  did  this  on  the  application  of 
BagshaWy  in  ignorance  of  any  assignment  to  him  and 
his  partner,  and  believing  the  application  to  have  been 
made  by  them  as  accountants  to  the  estate,  with  a  view 
to  recovering  the  money  for  the  trustees. 

In  a  case  circumstanced  like  the  present,  we  cannot  see 
with  sufficient  clearness  and  distinctness  that  this  release 
was  obtained  by  fraud  on  the  part  of  the  Defendant,  so 
as  to  justify  us,  on  the  authority  of  the  decided  cases,  in 
interfering  summarily :  and  we  think  it  far  from  clear, 
on  the  contrary,  that  his  object  might  not  be  to  prevent 
what  he  thought  was  a  fraud  from  being  committed. 

We  therefore  think  that  the  rule  must  be  discharged 
in  the  terms  in  which  it  is  drawn  up,  that  is,  with  costs. 

Rule  discharged. 


1839. 
Crook 

V, 

Stephen. 
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June  12.  MUSKETT  V.  HiLL  and  ToZER. 

1.  A  licence     ^I^HIS  was  an  action  upon  the  case  for  the  obstruction 

to  search  for  ^f  ^y^^  Plaintiff  in  the  exercise  and  enjoyment  of 

and  raise  me-  ,      ,  ,  . 

tals,  and  also    certain  licences  and  authorities  to  work  certain  mines. 

to  carry  them  Xhe  Plaintiff,  in  his  declaration,  —  after  setting  oat 
vert  them  to  ^^^^  ^7  ^^  indenture  between  the  Defendant  Hill  of  the 
the  licencee'fl    first  part,  the  Defendant  Tozer  of  the  second  part,  and 

own  use,  certain  persons  of  the  name  of  Setree  and  Stacy  of  the 

passes  an  ^  '^ 

interest  which  third  part,  the  Defendants,  according  to  their  bterests, 

is  capable  granted  to  Setree  and  Staa/,  their  executors,  adminis- 
assiffned.  trators,  and  assigns,  first,  licence  and  authority  to  mine 
S.  A  licence  and  search  for,  or  cause  to  be  raised,  sought  for, 
^  "fcTd  ^^ih  ^^^^g!^^  ^  ff^^ss,  and  made  merchantable,  all  tin  and  tin 
a  proviso  that  ore,  &c.  within  certain  lands  therein  described ;  se- 
lf the  grantee,  condly,  licence  and  authority  to  carry  away  the  said 
after  notice  n*  •  i  i  i  i  • 
to  work  ac-  metallic  mmerals,  and  convert  them  to  their  own  use ; 

cording  to        with  other  licences  not  material  to  the  present  question; 

fiu^  to°k^'  ^  ^^^^  ^°'  twenty-one  years  from  the  ISth  of  Febmay 

six  miners  at  1835;  and  further  setting  out  ati  assignment  by  inden- 

work,  and  the  ture  of  the  rights  and  interests  of  Setree  and  Stacy  to 

^S?on  Se  ^^^  Plaintiff,  and  that  the   PlainUff  afterwards  com- 

premises  that  menced  the  exercise  and  enjoyment  thereof;  —  stated 

he  intended      ^  ^  j^^^^j^    ^j^^^  ^j^jjg^  ^j,^  plaintiff  was  so  entitled 

to  avoid  the 

licence^  it        as  aforesaid,  and  was  actually  engaged  in  using  and 

should  he  exercising  the  same,  the  Defendants  wrongfully  ob- 
grantor  to  structed  and  prevented  the  Plaintiff  from  using  or  en- 
re-enter  joying  the  said  licences,  authorities,  and  privileges, 
within  a 

month  after  fixing  the  notice,  and  then  the  licence  shonld  he  void.  Held,  tfait 
notice  to  the  grantee  that  unless  he  kept  six  miners  at  work,  the  grantor  wmid 
re-enter  at  the  expiration  of  a  month,  did  not  avoid  the  licence  or  render  die 
grantor's  re-entry  lawful. 

3.  Held,  also,  that  for  such  re-entry  and  extrusion  the  grantee  might  sne  in  cise. 


/9«J»jt^  92-1. 
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by  dispossessing  and  expelling  the  Plaintiff  and  his        1839. 

iv^orkmen,  and  by  forcibly  preventing  and  hindering  the       

Plaintiff  and  his  servants  from  having  any  access  to,  or     Mubkbtt 
in  any  manner  working,  mining,  or  seeking  for,  the  said        Hilin 
tin  or  other  minerals. 

The  Defendants  craved  oyer  of  the  first-mentioned 

indenture,  in  which  was  contained,  amongst  others,  the 

following  proviso:  *^  Provided  always,  that  if  there  shall 

be  any  failure  or  breach  by  the  grantees  or  their  assigns  in 

the  performance  of  any  of  the  covenants,— and  as  respects 

the  covenant  No.  1.,  a  failure  after  notice  so  to  work,  to 

keep  six  able  miners  constantly  employed  in  driving  the 

adits  or  sinking  the  deepest  level,  shall  be  considered 

one  of  the  breaches  thereof, — and  notice  in  writing  shall 

be  fixed  withip  the  limits  aforesaid,  that  the  grantors 

intend  to  avoid  the  licences  hereby  granted  because  of 

such  failure  or  breach ;  then  after  the  expiration  of  one 

month  from  the  affixing  such  notice,  and  as  often  as  the 

same  shall  happen, — notwithstanding  the  waiver  of  any 

prior  forfeiture, — it  shall  be  lawful  for  the  grantors  to 

re-enter,  &c.     And  after  such  re-entry  all  the  licences, 

&c«  shall  be  conclusively  determined  and  avoided." 

The  covenant  referred  to  as  covenant  No.  1.  was  in 
substance  a  covenant,  constantly  and  bond  Jide  to  mine 
and  search  for  all  lodes,  veins,  and  strata  of  metallic 
minerals  within  the  limits,  and  effectually  to  work  ac- 
cording to  the  laws  of  good  mining. 

The  Defendants  pleaded,  first,  not  guilty :  secondly,  that 
the  indenture  of  assignment  was  not  the  deed  of  Setree 
and  Stacy  :■  thirdly,  that  the  rights,  shares,  and  interests 
of  Seiree  and  Stacy  did  not,  nor  did  any  of  them,  become 
vested  in  the  Plaintiff;  nor  did  the  Plaintiff,'  at  any  time 
after  the  making  of  the  second  indenture,  commence  the 
exercise  and  enjoyment  of  the  same ;  nor  was  the  Plain- 
tiff, at  the  time  of  the  committing  of  the  grievances  com- 
plained of,  employed  in  using  or  enjoying  the  same. 
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18S9.        The  fourth  plea  stated,  that  during  the  term  granted, 

and  before  the  making  of  the  indenture  secondly  men- 

MusKBTT      tioned,  to  wit  on  the  1st  of  January  18S6,  and  from 
Hill.        thence  until  the  6th  of  Aprils  and  the  affixbg  of  the 
notice  as  after  mentioned,  Setree  and  Stacy  did  not  nor 
would  constantly  and  honk  Jide  mine  and  search  for, 
&c.  all  lodes,  &c. ;  and  so  set  out  a  breach  of  the  cove- 
nant No.  L,  and  stated,  that  the  said  covenant  during 
all  the  time  aforesaid  continued  and  remained  broken ; 
and  that  thereupon  the  Defendants  during  the  continu- 
ance of  the  said  term,  to  wit  on  the  6th  of  April  1886, 
caused  notice  in  writing  to  be  affixed  within  the  limits, 
to  wit  on  a  certain  whim  (being  the  principal  erection 
or  building  within  the  limits),  and  thereby  gave  notice 
to  the  said  Setree  and  Stacy^  and  to  all  others  whom  it 
might  concern,  so  to  work,  and  that  unless  they  did 
thenceforth  keep  six  able  miners  constantly  employed 
in  driving  the  adits  and  sinking  the  deepest  level  within 
the  said  limits,  and  also  in  all  other  respects  work  all 
lodes,  veins,  and  strata  of  all  metallic  minerals  within 
the  said  limits,  according  to  the  true  intent  and  meaning 
of  the  covenant  No.  1.,  and  observe  and  perform  all 
other  the  covenants  in  the  said  first-mentioned  inden- 
ture contained  on  the  part  of  the  said  Setree  and  ^aciji 
the  Defendants  would,  in  pursuance  of  the  said  provis(^ 
after  the  expiration  of  one  month  from  the  a£Sxiog  of 
the  said  notice  within  the  limits  aforesaid,  re-enter  into 
the  said  limits  and  premises,  and  avoid  and  determine 
all,  every,  and  singular  the  licences  and  authorities  by 
the  said  first-mentioned  indenture  to  them  granted  and 
demised,  and  eject  and  expel  from  the  same  limits  all 
persons  claiming  under  the  authority  of  the  said  inden- 
ture.    It  was  then  averred,  that  Setree  and  Stacy  did 
not,  nor  did  the  Plaintiff  or  any  other  person,  fix)m  and 
after  the  affixing  of  such  noUce,  keep  six  able  miners 
constantly  employed  in  driving  the  adits,  or  making  the 
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deepest  levels  within  the  said  limits,  nor  work  nor  search        1839. 
for  minerals,  according  to  the  true  intent  and  meaning        — — 
of  the  said  first-mentioned  indenture,  and  of  the  cove-      Muskbtt 
nants,  provisoes,  and  agreements  therein  contained ;  but        Hill. 
that  they  wrongfully  failed,  after  such  notice  and  affix- 
ing, so  to  do^  contrary  to  the  said  covenant  and  proviso, 
for  a  longer  time  than  one  month  after  the  affixing  of 
the  said  notice  as  aforesaid.    And  the  Defendants  further 
said,   that  afterwards  and  after  the  expiration  of  one 
month  from  the  affixing  of  such  notice  as  aforesaid,  and 
during  the  continuance  of  the  estate  of  the  grantor, 
and  six  able  miners  not  having  been  kept  and  employed 
by  any  person  or  persons   as  aforesaid,  and  the  said 
covenant  being  so   broken  as  aforesaid,  the  Defend- 
antSy  in  pursuance  of  the  power  contained  in  the  first- 
mentioned  indenture,  on  the  said  first  day  when,  &c. 
entered  into  the  said  tenements  and  premises  thereby 
granted,  and  the  same  had  again,  repossessed  and  en- 
joyed, as  absolutely  forfeited,  and  then  determined  the 
said  licenses  and  authorities.     The  plea  then  proceeded 
opon  this  ground  to  justify  the  several  other  grievances 
mentioned  in  the  declaration;  and  further  stated,  that 
the  indenture  secondly  mentioned  was   not  within  six 
months  from  the  date  thereof  tendered  for  registry  to 
the  Defendants,   their  stewards,   agents,  or   solicitors^ 
according  to  a  proviso  in  the  first- mentioned  indenture 
contained. 

The  Plaintiff  joined  issue  on  the  three  first  pleas, 
and  replied  to  the  fourth,  that  Setree  and  Siacy  did, 
from  and  afler  the  affixing  of  such  notice  as  in  the  plea 
mentioned,  keep  six  able  miners  constantly  employed  in 
driving  the  adits  and  sinking  the  deepest  level  within 
the  said  limits,  &c.,  and  did  work  and  search  for 
niinerals  according  to  the  true  intent  and  meaning  of 
the  indenture  and  the  covenants  therein  contained. 
At  the  trial  before  Lord  Denman  C.  J«,  Lawweston 
VOL.  V.  z  z 
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assizes,  1838,  it  appeared  that,  by  indenture  of  the  18tli 
of  August  1835,  between  the  Defendant  HiU  of  the 
first  part,  the  Defendant  Tozer  of  the  second  part,  and 
Sdtre  and  Stacy  of  the  third  part,  the  Defendants,  ac- 
cording to  their  respective  interests  demised  and  granted 
to  Setree  and  Stacy,  their  executors,  administrators, 
and  assigns,  among  other  things,  license  and  authority 
to  mine  and  search  for,  or  cause  to  be  raised,  soagbt 
for,  brought  to  grass,  and  made  merchantable,  all  tin  and 
tin  ore  within  certain  lands  therein  described,  and  also 
to  carry  away  the  said  metallic  minerals  and  convert 
them  to  their  own  use;  rendering  therefore  to  the 
grantors  a  certain  portion  of  the  produce ;  with  an  ex- 
press  proviso  that  such  licenses  and  authorities  should 
be  assignable  by  deed;  to  hold  the  same  for  twenty- 
one  years  from  the  ISth  of  February  1835.  Setree  and 
Stacy  covenanted,  among  other  things,  constantly  and 
bonajide  to  mine  and  search  for  all  lodes,  veins,  and 
strata  of  metallic  minerals  within  the  limits  describedf 
and  effectually  to  work  the  same  according  to  the 
laws  of  good  mining :  and  it  was  provided  that  if  there 
should  be  any  failure  or  breach  by  the  grantees  or 
their  assigns  in  the  performance  of  any  of  the  covenants, 
[and,  as  respected  the  covenant  above  set  forth,  a  &il* 
ure, — after  notice  so  to  work,— to  keep  six  able  miners 
constantly  employed  in  driving  the  adits  or  sinking  the 
deepest  level,  was  to  be  considered  one  of  the  breaches 
thereof],  and  notice  in  writing  should  be  fixed  within 
the  limits  described,  that  the  grantors  intended  to  avoid 
the  licenses  thereby  granted,  because  of  such  failure  or 
breach,  then,  after  the  expiration  of  one  month  from 
the  affixing  such  notice,  and  as  often  as  the  same 
should  happen,  notwithstanding  the  waiver  of  any  prior 
forfeiture,  it  should  be  lawful  for  the  grantors  to  re- 
enter, and  after  such  re-entry,  the  licenses  shoaU  be 
conclusively  determined  and  avoided. 
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Setree  and  Stacy  having  failed  to  mine  according  to        18S9. 

their  covenant,  the  Defendants,  on  the  6th  of  April  1836,        

affixed  on  the  whim  of  the  mine  a  notice  addressed  to         <»«»tx 
Setree  and  Stcuy^  and  all  others  whom  it  might  con*        Uju,. 
cern,  constantly  and  hontjide  to  mine  and  search  for  all 
lodes,  veins,  and  strata  of  metallic  minerals  within  the 
limits  described,  and  effectually  to  work  according  to 
the  laws  of  good  mining ;   and  that,  urdezz  they  did 
thenceforth  keep  six  able  miners  constantly  employed 
in  driving  the  adits  and  sinking  the  deepest  level  within 
the  said  limits,  and  also  in  all  other  respects  work  all 
lodes,  veins,  and  strata  of  metallic  minerals,  within  the 
said  limits  according  to  the  true  intent  and  meaning  of 
the  covenant  No.  1.  above  set  forth,  and  observe  and  per- 
form all  other  the  covenants  in  the  indenture  of  August  18. 
1835,  the  Defendants  'vootddy  in  pursuance  of  the  above 
proviso,  after  the  expiration  of  one  month  from  the 
affixing  of  the  said  notice,  re-enter  into  the  premises, 
and  avoid  and  determine  all  the  licenses  and  authorities 
granted  and  demised  by  the  said  indenture,  and  would 
eject  and  expel  all  persons  claiming  under  the  authority 
of  the  said  indenture. 

In  consequence  of  this,  negotiations  took  place  be- 
tween the  parties,  and  Setree  and  Stacy  agreed  to  as- 
sign their  interest  in  the  premises  to  the  Plaintiff.  A 
deed  of  assignment  was  drawn  up,  which  Staa/  exe- 
cuted in  June^  and  Setree  on  the  27th  of  July. 

But  on  the  8th  of  July^  the  Defendants  alleging  that 
six  men  had  not  been  kept  at  work  within  a  month  after 
the  notice,  entered  into  possession  of  the  mine ;  forcibly 
turned  out  the  workmen  who  were  there ;  and  subse- 
quently refused  to  allow  the  Plainff  or  his  workmen  to 
enter  for  the  purpose  of  mining. 

A  verdict  was  found  for  the  Plaintiff  on  the  three  first 
pleas,  and  for  the  Defendants  on  the  fourth ;  but,  the  De- 
fendants having  taken  out  a  summons  to  have  the  ver ; 
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diet  entered  for  them  on  ihe  third,  it  was  agreed  between 
the  counsel  on  both  sides  that  the  Court  should  decide 
upon  that  question,  as  well  as  upon  the  other,  which  the 
Plaintiff  intended  to  raise,  as  to  the  sufficiency  of  the 
fourth  plea :  and 


Bompas  Serjt*  moved  for  judgment  non  absianie  ven^ 
dictOf  on  the  fourth  plea,  on  the  ground  that  the  notice 
there  set  forth  was  not  a  notice  absolutely  to  determine 
the  lessee's  interest  in  the  mine,  but  merely  a  conditional 
notice  that  the  interest  should  be  determined  unless  six 
miners  were  employed ;  that  it  was  uncertain  whether 
such  notice  would  be  acted  on,  or  waived;  and  that, 
according  to  the  proviso,  the  only  answer  to  the  Plain- 
tiiF's  declaration  would  be  a  notice  that  the  lessor  had 
actually  determined  the  lessee's  interest:  he  also  moved 
for  a  new  trial,  on  the  ground  that  the  evidence  did  not 
support  the  fourth  plea;  upon  which  it  became  un- 
necessary for  the  Court  to  pronounce  an  opinion. 

A  rule  nisi  having  been  granted, 

Wilde  Serjt.,  Erie,  Crawder^  and  BtUtj  shewed  cause 
in  Michaelmas  and  Hilary  terms. 

First,  the  Defendants  are  entitled  to  a  verdict  on  the 
third  plea  as  well  as  the  fourth ;  for,  upon  the  face  of 
this  record,  Seh^ee  and  Stacy  had  a  mere  license  or 
authority,  which  was  not  an  assignable  interest.  At  all 
events,  no  interest  in  the  soil ;  and,  unless  an  interest  in 
the  soil  passed,  the  Plaintiff  could  neither  sue  in  case 
for  a  disturbance  of  his  possession,  nor  on  a  covenant 
running  with  the  land.  In  Doe  dem.  Hartley  v.  Wood  [a\ 
a  deed  by  which  the  owner  of  the  fee  granted  to  H(tnU3 
free  liberty  to  dig  for  tin  and  all  other  metals  through- 
out the  land  therein  described,  and  to  raise,  make  mer- 
chantable, and  dispose  of  the  same  to  his  own  use^  vsA 

(a)  g  j9.  (^  APL  724. 
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to  make  adits  necessary  for  the  exercise  of  that  liberty,        1839. 
was  held  not  to  amount  to  a ,  lease  of  the  soil,  but  to  be        — 
a  mere  license  on  which  the  grantee  could  not  main*      Muskbtx 
tain  ejectment :  see  Norway  v.  Roe  (a),  Chetham  v.  Wil'        Hiu,. 
liamson  (6),]  Flight  v.  GIossopp.  (c)     Now,  a  mere  license 
in  gross  will  not  pass  by  assignment :  see  the  authorities 
collected  in  Smith's  Leading  Cases^  p.  22.    But  even  if  the 
grantees'  interest  were  assignable,  without  an  interest  in 
the  land  or  privity  in  estate  the  assignee  could  neither 
be  liable  on  nor  take  advantage  of  the  covenants  be* 
tween    the  grantor   and  grantee.      Spencer's   Case  (rf), 
1   Wms.   Saund.  240.  note,    Fitz.   N.  B.  145.,    Sheph. 
Touchst.  161.,  Bally  v.  Wells  {e\  Com.  Dig.  Coat.  B.  8., 
Holmes  v.  Buckley  (g),  Brewster  v.  Kitchin  (A),   Webb  v. 
Bussell  (f ),  Milnes  v.  Branch  {k) :  and  if  any  interest  in 
the  land  passed,  this  action  should  have  been  conceived 
in  trespass  for  the  actual  violence  committed ;  Harker  v. 
Birkbeck  (l) ;   or   in   covenant ;   for  case  does  not  lie 
where  the  injury  is  guarded  against  by  a  covenant; 
Jones  v»  HiU  {m) ;  and  a  party  cannot  sue  in  case  or 
covenant  at  his  election :  Com.  Dig.  Action  on  the  Case 
for  Disturbance.     [^Tindal  C.  J.  referred  to  Kinlyside  v. 
Thornton,  {n)  ]     That  was  an  action  in  the  nature  of 
waste.     But  Harker  v.  Birkbeck  was,  like  the  present, 
the  case  of  a  plaintiff  in  possession  of  a  mine  under  a 
bare  license ;  and  it  was  held,  that  for  disturbance  by 
another's  entering  and  digging,  he  must  sue  in  trespass, 
not  in  case. 

Secondly,  the  entry  of  which  the  Plaintiff  complains 
took  place  before  he  had  the  interest  in  the  premises 
which  he  alleges  in  the  declaration:  the  Defendants 

(a)  IP  Ves.  158.  (A)  1  Ld.  Raym.  317. 

(6)  4  East,  469.  (0  S  r.  22.  393. 

(c)  2  New  Cases,  125.  (k)  5  M.  S^  S.  411. 

(rf)  5  Rep.  17'  (/)  3  Burr.  1556. 

(e)  3  Wils.  25.  (m)  7  Taunt.  392. 

(S)  1  £q^  Cos.  Abr.9n.  (»)  2  W.  Bl.  Ull. 
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18S9*  entered  on  the  8th  otjuly;  and  though  Siacy  esxecxkt&i 
the  assignment  in  June,  it  was  not  executed  by  Seiree 
till  the  27th  of  July,     The  declaration  allies  tbat 

jfn.t^  the  interest  of  Setree  and  Stacy  came  to  him  before  the 
entry  in  question ;  so  that  the  interest,  as  alleged, 
was  disproved.  In  Curtis  v.  Spitty  (a),  where,  in  debt 
for  rent  against  an  assignee,  the  defendant  traversed  an 
averment  in  the  declaration,  that  all  the  estate  in  the 
premises  had  vested  in  him,  issue  having  been  joined, 
and  the  defendant  having  proved  that  he  was  assignee 
of  part  only  of  the  premises,  it  was  held  that  the  verdict 
on  such  issue  must  be  entered  for  the  defendant  So  in 
Philpott  V.  D6binson{b\  it  was  held  that  an  avowry 
for  rent  due  from  the  plaintiiBT,  as  tenant  of  premises  to 
the  avowant,  under  a  demise  before  then  made,  at  the 
yearly  rent  of  170/.,  was  not  supported  by  proof  of  b 
conveyance  to  the  avowant,  to  which  three  trustees,  the 
lessors,  were  parties,  but  which  was  executed  by  only 
two  of  them.  On  this  ground,  therefore,  the  Defend* 
ants  are,  at  all  events,  entided  to  the  verdict  on  the 
third  plea. 

Lastly,  the  fourth  plea  discloses  a  sufficient  notice  on 
the  part  of  the  Defendants  to  establish  a  right  of  re- 
entry. No  particular  form  of  notice  is  required  by  the 
deed ;  and  it  is  sufficient  if  the  intention  of  the  lessor 
appears,  to  act  upon  the  proviso  for  re-entry :  it  vas 
unnecessary  to  specify  any  particular  breach  of  coTe* 
nant ;  for  the  condition  in  the  notice  implies  that  cove- 
nants had  been  broken,  and  the  lessors  might  either 
proceed  on  past  breaches,  or  give  warning  for  the  future. 
But  the  notice,  though  conditional,  if  not  obeyed,  be- 
comes absolute ;  as  a  conditional  hiring,  or  renting  a 
tenement,,  if  acted  on,  will  confer  a  settlement:  Bex^- 
Lidney  (c),  Rex  v.  Herstmonceaux.  {d)    Where  a  right  of 


I 


a)  1  New  CaseB,  756.  (c)  Burr.  S.  C,  1. 

b)  6  Bingh.  104.  (d)  IB^S^C.  551. 
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re-entry  accrues  upon  a  default  of  the  tenant,  it  is  in  the        1839. 
option  of  the  landlord,  and  not  of  the  tenant,  to  declare       — ~ 
the  lease  void.     Doe  dem.  Bryan  v.  Bancks  (a\  Rede  v.      Mubkbtt. 
Farr  (6),  Roberts  v.  Davey  (c) ;  and  it  is  sufficient  if  the         Hilin. 
notice  conveys  the  meaning  of  the  landlord,  although  it 
may  contain  a  mistake  in  some  particulars.    Doe  dem. 
Cox  V.  Roe  {d)y  Doe  dem.  Hinde  v.  Vince  (e\  Doe  dem* 
Duke  of  Bedford  v.  Knightley  {g)f  Doe  dem.  Hunting* 
tcnsoer  v.  Ctdliford.  (A)   But  there  is  no  uncertainty  where 
the  landlord  says  he  will  enter  if  six  miners  are  not  em- 
ployed ;  and  the  finding  of  the  jury  establishes  that  the 
PlaintiiF  did  not  employ  them.     At  all  events,  the  ob« 
jection  comes  too  late  after  verdict.    In  Palgrave  v. 
Wyndham  (i),  an  action  was  brought  against  a  bailiff  for 
levying  under  a  Ji,  fa.  without  allowing  for  the  land- 
lord's  rent,  and  after  verdict  it  was  objected  upon  error, 
that  notice  to  the  bailiff  of  rent  due  was  not  alleged  in 
the  declaration ;  but  it  was  held,  that  the  want  of  al- 
leging notice  was  helped  by  the  verdict.    Skinner  v. 
Gunion{k)j  I  Chittjfs  Pleadings  67S.  last  edition.     It 
will  be  contended  for  the  Plaintiff,  that  the  Defendants' 
notice  not  requiring  the  covenant  to  be  performed ^or/A- 
iDtthj  as  in  Roe  dem,  Goatly  v.  Paine  (/),  but  allowing  a 
month's  time,  there  has  been  a  waiver  of  preceding  for- 
feitures, as  in  Doe  dem.  Morecraft  v.  Meu^  {m),  Doe  dem. 
Rankin  v.  Brindley{n\   and  Doe  dem.  De  Ruizen  v. 
Levris  (o) ;  but  in  those  cases  the  notices  contemplated 
the  continuation  of  a  tenancy  after  certain  repairs  should 
have  been  performed ;  here,  there  was  no  tenancy,  and 

a)  4  B.  ^  Aid.  401.  (t)  1  Str.  212. 

6)  6  M.S^SeL  121.  (k)  1  Wms.  Sound.  228. 

[o)  4  B.  «5^  AdoL  664.  (/)  2  Campb.  520. 

(d)  4  Esp.  185.  (m)  ^B.S^C.  606. 


\ 


e)  2  Camj^.  256.  («)  4  B.  &;  AdoL  84. 

g)  7T.Il.  6S.  (o)  5  Adol.  S5  EU.  9,11. 

{ky  ^D.Sf  By.  249. 
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Bompas  and  Barstow,  in  support  of  the  rule. 

As  to  the  question  whether  or  not  the  interest  of 
Setree  and  Slacy  was  assignable,  it  is  unnecessary  to 
enter  into  the  cases  which  have  determined  that  a  mere 
license  is  not  assignable ;  or  the  cases  which  have  been 
cited  to  shew  that  an  assignee  cannot  avail  himself  of 
or  be  liable  under  a  covenant,  unless  as  annexed  to  land; 
because  the  interest  which  Setree  and  Staa/  took  under 
the  deed  of  1885,  comprising  a  right  to  carry  away,  as 
well  as  to  enter  and  raise  minerals,  was  not  a  mere 
license^  but  an  incorporeal  hereditament,  which  is  clearly 
assignable.:  Balfy  v.  Wells,  therefore,  in  which  it  was 
held  that  an  action  of  covenant  lay  against  an  assignee 
of  a  lessee  of  tithes,  is  in  favour  of  the  Plaintiff;  and  in 
TTie  Earl  of  Cardigan  v.  Armitage  (a),  a  license  to  enter 
and  carry  away  coals  which  the  owner  of  a  manor,  on 
disposing  of  his  lands,  had  reserved  to  himself  and  his 
heirs,  was  held  transferable  with  the  manor  to  bis  as- 
signs also. 

Secondly,  —  it  is  immaterial  that  Setree  executed  the 
assignment  after  the  Defendant's  entry  on  the  8th  of 
July  ;  for  this  is  an  action  of  tort,  not  of  contract,  and 
the  Plaintiff  has  a  right  to  damages,  at  least  in  respect 
of  the  amount  of  interest  he  derived  from  Sfaty.  Sidetts 
v.  Salwey.  {b)  But  by  the  continued  extrusion  of  the 
Plaintiff,  there  was  a  continuation  of  the. wrong  after 
Setree  also  had  executed  the  assignment.  And  as  to  the 
form  of  action,  there  are  many  instances  in  which  a 
party  may  sue  in  trespass  or  case  at  his  election :  Cm* 

(a)  2  B.  ds  C.  197.  (h)  UB.S^AUL  360. 
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Dig'^  Action^  M.  2,    At  all  events*  case  lies  for  refusal  to        1839. 

allow  the  PlaintifFto  exercise  the  licences  granted  in  parts       ' 

adjoining  the  mine.     Curtis  v.  Spitty  was  a  case  of  con-  ^btt 

tract,  in  which  the  Plaintiff  being  assignee  of  part  only  Hiu^ 
of  premises  liable  to  an  entire  rent,  sued  the  lessee  for 
whole  rent :  so  in  Pkilpott  v.  Ddbinson^  the  defendant 
avowed  for  an  entire  rent ;  but  it  appearing  the  lessor 
had  devised  his  land  to  three  trustees,  and  that  two  only 
of  these  had  executed  the  conveyance  under  which  the 
defendant  claimed  the  rent,  it  was  held  he  should  have 
avowed  for  two  thirds  only. 

Then,  the  allegation  that  the  interest  of  Setree  and 
StcLcy  did  not  vest  in  the  Plaintiff  is  a  mere  conclusion 
of  law  which  the  Defendants  had  no  right  to  put  in 
issue :   1  Wms.  Sound.  23.  note  5. 

M^ith  respect  to  the  objection  that  if  this  was  a  matter 
in  which  the  Plaintiff  could  have  sued  in  covenant,  he 
has  no  election  to  sue  in  case,  Kirdyside  v.  Thornton  is 
a  conclusive  answer.  There,  it  was  held  that  case,  in  . 
nature  of  waste,  will  lie  against  a  tenant  for  years^fter 
the  expiration  of  his  term  as  well  as  covenant,  for  the 
breach  of  covenants  contained  in  his  lease ;  2  Wms. 
Sound.  252.  & 

Lastly,  —  the  fourth  plea  contains  no  sufficient  answer 
to  the  action.  The  intention  of  the  parties  was,  that  the 
grantee,  if  he  failed  to  raise,  ore,  should  have  a  month's 
notice,  either  to  bring  his  workmen,  or,  if  he  abandoned 
the  work,  to  remove  his  materials.  At  the  end  of  the 
month,  therefore,  if  the  grantee  declined  to  proceed, 
there  ought,  under  this  deed,  to  have  been  a  second 
notice,  announcing  that,  in  consequence  of  the  neglect, 
the  grantor  had  revoked  the  license.  The  notice  oil  the 
plea  is  only  conditional,  and  it  nowhere  appears  that 
the  grantor  has  availed  himself  of  the  condition  broken. 

Cur.  adv.  vulL 
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18S9«  TiNDAL  C.  J.   (after  stating  the  pleadiDgs  as  anti^ 

p.  694.)  — 

Uvmam         Upon  the  trial  of  the  cause,  the  Plaintiff  had  a  verdict 

Hilim  on  the  three  first  issues,  and  the  Defendants  on  the 
fourth ;  and  thereupon  a  rule  nisi  was  obtained  on  the 
behalf  of  the  Plaintiff  for  judgment  nan  obstante  vere-' 
dictOf  by  reason  of  the  insufficiency  of  the  fourth  plea, 
or  for  a  new  trial,  on  the  ground  that  the  evidence  did 
not  warrant  the  finding  of  the  jury  on  the  fourth  issue. 
On  shewing  cause,  it  was  insisted  by  the  DefendsDts 
that  they  were  entitled  to  have  had  a  verdict  on  the 
third  plea,  on  two  grounds ;  first,  because  the  interest 
granted  to  Setree  and  Stacy  was  not  assignable  by  law; 
secondly,  because  the  expulsion  complained  of  took 
place,  as  it  was  alleged,  before  the  execution  by  Setree 
of  the  deed  of  assignment,  though  after  the  execution 
thereof  by  Stacy. 

It  was  further  insisted  on  their  part  that  the  fourth 
plea  contained  a  sufficient  answer  to  the  Plaintiff's 
action,  and  that  the  evidence  was  sufficient  to  support 
the  verdict 

The  first  point,  therefore,  which  presents  itself  for  our 
consideration  is,  whether  the  interest  conveyed  to  Setree 
and  Stacy  was  capable  of  being  assigned.     No  authority 
was  cited  to  shew  that  the  interest  was  not  assignable; 
but  the  case  of  Hoe  dem.  Hanley  v.  Wood  {a)  was  relied 
on  as  establishing  that  the  grant  from  the  Defendant 
Hill  operated  strictly  and  merely  as  a  license  ;  and  it  was 
contended,  that  a  license  was,  in  its  nature,  persoDal 
and  not  assignable*     In  the  case  referred  to,  the  inden- 
ture relied  on  did  not,  perhaps,  substantialiy  differ  from 
that  now  under  discussion,  and  that  indenture  was  held 
not  to  amount  to  a  demise  of  the  mine,  so  as  to  entitle 
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the  grantee  to  maintain  an  ejectment ;  and  it  was  in  that        1889. 
case  said  by  the  Court  to  be  "  nothing  more  than  a        —— 
grant  of  a  license  to  search  and  getf  (irrevocable,  indeed,      Muskhtt 
on  acc^ount  of  its  carrying  an  interest),  with  a  grant  of       Hxli.. 
such  of  the  ore  as  should  be  found  or  got,  the  grantor 
parting  with  no  estate  or  interest  in  the  mines,  metals, 
and  minerals." 

Now,  assuming  this  description  of  the  instrument  to 
be  correctly  applicable  to  the  deed  now  under  consider- 
aUon^  it  is  to  be  observed,  that  the  deed  in  this. case 
operates  not  merdy  as  a  license,  but  as  a  grant  also ; 
and  this  view  is  conformable  to  what  is  laid  down  in 
VaugAan  Rep.  851.  in  the  case  of  Thomas  v.  SorreUf 
where  it  is  said,  *'a  dispensation  or  license  properly 
passes  no  interest,  but  only  makes  an  action  lawful 
which  without  it  had  been  unlawful ;  as  a  license  to  go 
beyond  the  seas ;  to  hunt  in  a  man's  park ;  to  come  into 
his  house ;  are  only  actions  which,  without  license,  had 
been  unlawful.     But  a  license  to  hunt  in  a  man's  park, 
and  carrying  away  the  deer  killed  to  his  own  use ;  to 
cut  down  a  tree  in  a  man's  ground,  and  to  carry  it 
away  the  next  day  after  to  his  own  use ;  are  licetises  as 
to  the  acts  of  hunting  and  cutting  down,  but  as  to  the 
carrying  away  the  deer  killed,  and  tree  cut  down,  they 
are  grants*"      And  that  such. a  grant  to  a  man  and 
his  assigns  carries  an  interest  which  is  assignable,  ap- 
pears  from  Palmet^s  Case{a\    reported  also  in  Cro, 
EUz.  819.,  under  the  name  of  Basset  v.  MaynarcU     In 
that  case,  Sir  Thomas  Palmer  being  seized  in  fee  of  a 
wood,  bargained  and  sold  to  one  Corn/brth  and  his  as- 
signs, 600  cords  of  wood,  to  be  taken  by  the  assignment 
of  Sir  Thomas  Palmer,   Cornfotih  assigned  his  interest 
to  the  plaintiff.     And  the  first  resolution  in  the  case 
was,  that  Cornforth  had  an  interest  which  he  might 

(a)  6  Rep,  25. 
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1839.        assign  over,  and  not  a  thing  in  action  or  apossibilitj 
— —        only.     And  the  case  of  Grantham  v,  Handey  [a)  leads 
MvsKBTT     jQ  n  similar  conclusion. 
Hill.  ^^  ^^^  point  of  the  argument  various  cases  were 

cited  in  order  to  establish  the  point,  that  the  deed  in 
question  did  not  convey  such  an  interest  as  that  a 
covenant  relating  to  it  would  run  with  the  interest  so 
as  to  bind  the  assignee  or  to  entitle  him  to  take  advan- 
tage of  it.  As  to  which  point,  it  is  sufficient  to  sav, 
that  it  is  not  the  question  now  before  us ;  and  the  onlj 
point  for  our  consideration  is,  whether  the  interest  was 
capable  of  being  assigned.  And  it  is  not  unworthv 
of  observation,  that  it  is  so  treated  and  considered 
by  the  parties  themselvesj  as  there  is  an  express  pro- 
viso in  the  original  grant,  that  the  licenses  and  au- 
thorities shall  be  assignable  by  deed,  amongst  other 
modes  of  assignment* 

We  come  now  to  the  second  ground  on  which  die 
Defendants  insisted  that  they  were  entitled  to  a  Terdict 
on  the  third  plea,  as  to  which  the  material  facts  were, 
that  after  the  deed  of  assignment  had  been  executed  hj 
Staa/f  but  before  it  was  executed  by  Setree^  the  De- 
fendant entered  into  the  possession  of  the  mine,  and 
turned  the  workmen  out ;  and  evidence  was  given  of  a 
subsequent  general  refusal  to  allow  the  Plaintiflf  or  his 
workmen  to  enter  for  the  purpose  of  mining.     The  con- 
tention on  behalf  of  the  Defendants  was,  that  at  the 
time  of  the  wrong  complained  of,  the  interest  of  Staai 
only  had  been  assigned,  atid  not  the  interest  of  both 
parties;    and,   consequently,    that    the    assignment  as 
alleged  was  disproved  ;  and  to  make  out  this  point,the 
case  of  Curtis  v.  Spitty  {b)  was  relied  on  as  being  in 
point. 

On  the  part  of  the  PlaintifT,  it  was  maintained,  that 

(a)  Hob.  132.  (6)  1  New  Cases,  756. 
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_ 

however  the  case  might  be  in  an  action  Founded  on  con-        1839. 

tract,  it  ^'as  different  in  an  action  of  tort;  and  the  case        

of  Ricketts  v.  Salwei^  was  relied  on,  where  it  was  said  by      Muskett 
Lord    C.  J.  Abbottj  "  The  general  rale  of  pleading  in         Hill, 
cases    of  tort  is,  that  it  is  sufficient  if  part  only  of  the 
allegation  stated  in  the  declaration  be  proved,  provided 
that  what  is  proved  affords  aground  for  maintaining  the 
action,   supposing  it  to  have  been  correctly  stated  as 
proved.**     But  it  was  further  urged  by  him,  that  the 
action    iu   this   case  was   brought  for  preventing  the 
PlaintiiF  from  using  and  enjoying  the  licenses  and  au- 
thorities, not  only  by  dispossessing  and  expelling  the 
Plaintiff  and  his  workmen,  but  also  by  forcibly  prevent- 
ing and  hindering  him  and  his  servants  from  having 
access  to,  or  in  any  manner  working  the  mine ;  that 
the  allegation  in  the  plea,  that  the  rights  and  shares  of 
Setree  and  Slaa/  did  not,  nor  did  any  of  them,  become 
vested  in  the  Plaintiff,  does  not  point  to  any  particular 
time ;  and  that  it  is  sufficient  to  support  the  verdict  on 
this  plea,  for  the  Plaintiff,  if  any  substantial  ground  of 
action  accrued  after  the  assignment  was  executed  by 
Setree  and  Staa/m    And  it  appears  to  us  that  this  latter 
view  is  correct,  and  that  the  facts  proved  agree  with  the 
pleadings  in  the  present  case ;  and  there  having  been  a 
subsequent  general  refusal  to  allow  the  Plauitiff  and  his 
workmen  to  enter  and  search  for  ore,  this  issue  seems 
to  us  to  have  been  properly  found  for  the  Plaintiff. 
.  Another  point  was  incidentally  suggested  on  behalf 
of  the  Defendants,  though  not  much  insisted  upon,  that 
an  action  on  the  case,  under  the  circumstances^  was  not  ' 
maintainable,  but  that  the  action  should  have  been  an 
acion  of  covenant  or  an  action  of  trespass.     It  is  not 
material  to  enquire  whether,  in  this  case,  an  action  of 
covenant  could  be  maintained;  for,  assuming  that  it 
might,  it  would  not  follow  from  thence  that  an  action 
on  the  case  might  not  also  lie.     On  the  contrary,  it 
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18S9.       b^  been  decided,  that  a  party  may,  in  some  cases,  hare 

his  electioiii  and  bring  either  covenant    or   case:  see 

Mvaun  Kifdyside  v.  Thornton,  (a)  And,  in  the  present  case, 
HiiXk  the  interest  granted  being,  assignable,  the  assignee  his 
a  right  to  enter  on  the  land  and  exercise  his  license; 
and  if  the  owner  of  the  soil  prevents  him,  it  is  a  wtod^ 
for  which  an  action  on  the  case  will  lie,  on  the  estab- 
lished principle  of  our  law,  that  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong  c^  an- 
other, he  may  have  an  action  upon  the  case  to  be  re- 
paired in  damages.  Com.  Dig.  Action  on  the  Case,  A. 

The  ground  on  which  it  was  maintained  that  trespa^ 
and  not  case,' was  the  proper  remedy,  was  this  ;  the  work 
people  at  the  mine,  it  is  said,  were  forcibly   expelled 
from  the  possession  of  the  mine,  which  is  a  trespass; 
Marker  v.  Birkbeck  {h) ;  and  the  continued  refusal  to 
allow  the  re-entry  of  the  parties  entitled  is  a  continuing 
trespass,  and  therefore  not  the  proper  foundation  for  an 
action  on  the  case.     The  answer  given  to  this  objection 
appears  to  us  to  be  sufficient,  namely,  that  evidence  was 
offered  of  a  general  refusal  to  allow  the  PlaintiflP  to  enter 
upon  any  part  of  the  land  comprised  within  the  limits; 
that  sometimes  a  man  may  have  an  action  upon  the 
case,  or  of  trespass,  at  his  election,  for  which  Com.  Dig* 
tit.  Action,  M.  2.,  and  1  Salk.  10.,  are  authorities;  and 
that,  even  supposing  the  turning  the  miners  out  of  the 
mine  might,  under  the  circumstances,  have  furnished 
.    grounds  for  an  action  of  trespass,  the  refusal  geoerally 
to  allow  the  Plaintiff  to  exercise  the  liberties  granted, 
which  might  be  in  other  parts  than  the  mine  itself  pre- 
viously worked,  would   furnish   sufficient  ground  for 
maintaining  an  action  on  the  case. 

The  questions  which  arise  on  the  other  issues  bebg 
decided  in  the  Plaintiff's  favour,  it  remains  to  consider 

(a)  2  W.  Blk.  nil.  (h)  SBurr.  1556. 
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whether  the  fourth  plea  is  sufficient  in  point  of  law;        18S9. 
which  depends  upon  tbis^  whether  the  notice  set  out  in        ■ 
the  fourth  plea  was  a  sufficient  notice,  so  as  to  determine     Muskitt 
the  interest  created  by  the  first  mentioned  indenture.        Hill. 
It  is  admitted  in  this  case,  that  a  forfeiture  had  been  in* 
curred,  and  that  the  grantor  was  entitled  to  determine 
the  grant  by  giving  a  proper  notice.     If  a  notice  had 
been  given,  to  the  effect  that  a  breach  of  covenant  bad 
been    actually   committed,   and    that,    in   consequence 
thereof,  the  grantor  had  elected  to  determine  the  grant 
at  the  end  of  a  month,  no  question  could  have  arisen, 
but  that  the  interest  of  the  grantee  had  been  put  an 
end  to ;  he  would  have  had  a  month's  time  to  remove  bis 
machinery,  and  at  the  end  of  that  time  he  must  have 
quitted  the  premises.      But  the  notice  actually  given 
contains  no  intimation  of  an  election  to  determine  the 
grant  on  account  of  the  forfeitures  which  had  been  in- 
curred ;  but  only  upon  the  happening  of  a  certain  con- 
tingency,  which  might  or  might  not  take  place ;  that  is 
to  say,  if  a  further  breach  of  covenant  should  be  com- 
mitted, he,  the  grantor,  would  enter  after  the  expiration 
of  a  month  from  the  affixing  of  the  notice. 

Now  it  is  obvious,  that  the  two  notices  directed  by  the 
proviso  are,  in  their  nature,  essentially  different.     It  is 
one  thing  to  say.  You  have  committed  a  breach,  and 
therefore  I  will  turn  you  out  at  the  end  of  a  month.     It 
is  quite  another  thing  to  say.  If  you  shall  at  any  time 
hereafter  commit  a  forfeiture,  I  will  turn  you  out  at  the 
expiration  of  a  month  after  such  forfeiture.     Where  an 
act  has  been  done,  or  omitted  to  be  done  by  the  grantee, 
whereby  a  forfeiture  has  been  incurred,  it  is  in  the  power 
of  the  grantor  to  waive  the  forfeiture,  or  to  take  ad- 
vantage of  it ;  and  the  object  of  requiring  a  notice  to  be 
given  seems  to  be,  that  a  month's  time  may  be  allowed 
to  the  grantee  to  remove  his  goods  after  the  grantor  has 
definitively  elected  to  vacate  the  grant,  at  a  fixed  and 
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1839.  definite  day.  But  the  notice  that  has  been  given  in  this 
case  binds  the  landlord  to  nothing;  if  a  further  breach 
of  covenant  is  committed,  he  may  waive  it,  or  not,  at 

HiLii.  his  election :  the  grantee  does  not  know  whether  he  is  to 
qui  t  or  not,  or  at  what  time  he  is  to  ({uit.  And  to  hold  this 
notice  to  be  sufficient,  would  be  in  effect  to  deprive  the 
Plaintiff  of  the  whole  benefit  of  the  clause  in  qoestioo. 
We  think,  therefore,  that  the  notice  was  insu£Scient 

The  remaining  question  for  consideration  is,  whe- 
ther the  Plaintiff  is  entitled  to  a  judgment,  notwith- 
standing the  verdict  for  the  Defendants  on  the  fourtli 
plea ;  and  the  plea  being  bad  in  substance,  the  only  in* 
quiry  is,  whether  it  contains  a  sufficient  confession  of 
all  the  material  allegations  of  the  Plaintiff's  declaration; 
and  it  seems  to  us  that  the  Plaintiff's  cause  of  action  is 
confessed  by  the  plea,  and  that  .the  avoidance  is  ifl- 
sufficient,  not  in  form  but  in  substance ;  and,  therefore, 
that  the  Plaintiff  ought  to  have  judgment  upon  the 
whole  record,  nan  obstante  veredicto. 

Judgment  for  Plaintiff. 


END  OF  TRINITY  TERM. 
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SITTINGS  IN  BANC  AFTER  TERM. 

Sharp  v.  Newsholme  and  Others,  Assignees  of    June  is. 

Baily,  a  Bankrupt. 

npROVER  for  sundry  pieces  of  worsted  stuff.  Plaintiff,  at 

Plea,  that  the  goods  were  not  the  property  of  the  ^g^dation  of 
Plaintiffl  B.,  sent  goods 

At   the  trial  before  WiUiam  J.,  the  Plaintiff  proved  ^  «  dyer, 

VTuo  was  told 

that  he  had  purchased  the  goods,  and  was  in  possession  -^   Plaintiff's 
of  them,  when,  in  consequence  of  a  recommendation  son  that  B, 
from  Bailiff  they  were  sent  to  a  dyer's,  who  was  told  by  J®    .  ^^^ 
the  Plaintiff's  son  that  Baily  would  call  and  give  direc*  about  them : 
tious   about  them.     Baily  called  and  gave  directions ;  ^-  called,  and 
and  having  afterwards  become  bankrupt,  the  Defendants,  ^^^^ .  ^^^ 
his  assignees,  claimed  the  goods,  and  now  called  the  afterwards 
dyer  as  a  witness  to  prove  what  directions  Baily  had      ^"^  ***°^" 
given.     The  Plaintiff's  counsel  objected  to  this   evi-  trover  for 
dence,  which  the  learned  Judge  rejected,  and  a  verdict  Jj*®«^  goods 

was  found  for  the  Plaintiff,  which  Plaintiff 

against  B'% 

R.  Alexander  obtained  a  rule  nisi  to  set  aside,  on  the  ^j^^*^ 
ground  that  the  directions  were  part  of  a  transaction  the  directions 
in  which  the  bankrupt  had  been  found  dealing  with  the  P^en  by  B. 
goods,  and  therefore  ought  to  have  been  received  in  gj^jj^  >^  ^^J 
evidence,  at  least  as  tending  to  shew  who  was  reputed  denoe  for  the 

owner.  "^^"^ 

• 

Starhie  and  Tondinson  shewed  cause.  As  Baily  was 
never  in  possession  of  the  goods,  the  question  of  reputed 
ownership  did  not  arise ;  and  as  he  was  not  proved  to 
be  the  Plaintiff's  agent  for  disposing  of  the  goods  or 
otherwise,  his  declarations,  made  in  the  absence  of  the 

VOL.  V.  3  a 
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1 8S9.  Plaintiff,  were  properly  rejected.     They  were  no  part  of 

the  res  gestie,  and  if  they  applied  to  any  thing  beyond 

Sharp  j|jg  colours  to  be  given  to  the  goods,  were  out  of  the 

Nbwbholmb.  scope  of  Baih/s  authority. 

IL  Alexander  and  Hoggins  contended  that  the  direc- 
tions were  admissible  as  accompanying  Baib^s  act  of 
going  to  the  dyer  with  the  Plaintiff's  concurrence. 
Thomas  v.  ConnelL  {a) 

TiNDAL  C.  J.  It  is  very  difficult  to  draw  a  precise 
and  defined  line  between  a  declaration  and  a  direction. 
If  Baily  gave  directions,  even  as  to  colours,  that  was  a 
dealing  with  the  goods ;  and  as  it  was  material  to  know 
who  was  dealing  with  the  goods,  I  think  the  evidence 
was  admissible,  and  should  have  been  submitted  to  the 
jury,  valeai  quantum. 

BosANQUBT  J.  having  been  abs^t  during  the  ail- 
ment, pronounced  no  opinion. 

• 

CoLTM  AN  J.  It  appears  to  me  that  any  directi(His 
given  by  Baily  ought  not  to  have  been  withdrawn  from 
the  jury. 

Erskine  J.  Two  things  must  be  made  out  to  bring 
a  transaction  withifl  the  seventy-second  section  of  the 
Bankrupt  Act ;  first,  that  the  bankrupt  took  on  himself 
the  order  and  disposition  of  the  property;  and,  secondljy 
that  he  did  so  with  the  consent  of  the  true  owner. 

It  is  impossible  to  say  that  giving  directions  to  the 
dyer  would,  not  have  been  some  evidence  that  the  bank- 
rupt  was  dealing  with  the  goods  as  his  own,  though  it 
would  have  been  unavailable  unless  proved  to  be  vitb 

(a)  4  Meet.  4*  WeUb.  967. 
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the  consent  of  the  true  owner.     Still  the  Defendants  1889. 

were  entitled  to  have  the  evidence  submitted  to  the  jnrj,  ■ 

and  therefore  the  rule  for  a  new  trial  must  be  Shabp 

Absolute.  NawsHOijre. 


Porter  v.  Weston,  j^ne  is. 


T 


HE  declaration  stated,  that  on  the  15th  o(  December  Defendant, 

1838,  one  Thomas  Burbidge  caused  a  capias  to  be  ^"^°g.*  ^ 

issued  against  the  now  Plaintiff,  directed  to  the  sheriff  ^^^  y^^ 

of  Leicestershire,  and  indorsed  for  bail  for  90/.,  which  likely  to 

writ   so   indorsed   was  delivered  to  the  sheriff,   who  *"®^°  j 

procured 

arrested  the  now  Plaintiff,  and  lodged  him  in  the  com-  from  him 

mon  gaol  of  the  county  of  Leicester  ;  that  on  the  28th  directions  to 

take  his  affi- 
of  December  18S8,  one  7^077^5  Shenton  and  one  Nathan  ^^^^jj  q£ 

Scampton  became  jointly  and  severally  bail  for  the  now  justification 
Plaintiff  in  the  said  action ;  yet  the  Defendant  wrongfully  \x^^  ^' 
and  unjustly  intending  to  injure  and  aggrieve  the  now  haying  been 
Plaintiff,  and  to  cause  and  procure  him  to  be  kept  and  8^^®°  ^^  1**®* 
detained  in  custody  in  the  said  gaol  in  the  said  action,  obtained  by 
thereofore,  and  whilst  the  said  N.  Scampton  was   and  means  of 
continued  such  bail  as  aforesaid,  on  the  2d  of  January  ^™'  ^ 
1839,  wrongfully  and  injuriously  and  maliciously,  with-  judge  for  the 
out  the  leave  or  licence,  direction  or  authority,  and  wnda-  of  the 
against  the  will  of  the  said  N.  Scampton,  caused  and  ^^^  ^^^  ^ 
procured  to  be  represented  to  Lord  Denman,  the  Chief  action  did  not 

Justice  of  the  Court  of  Queen's  Bench,  that  the  said  H?  *^°!t 

,  .  him  for  this 

•A^.  Scampton  was   desirous   of  surrendering  the   now  proceeding, 
Plaintiff  in  discharge  of  his  bail  in  the  said  action  to  the  *^  the  suit  of 
said  common  gaol  of  the  county  of  Leicester  ;  and  then   ^thout       ' 

alleging  and  proving  express  malice. 
3  A  2 
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also,  without  the  leave  or  licence,  direction  or  autho- 
rity, and  against  the  will  of  the  said  N.  Scampton^  applied 
to  Lord  Detiman  for,  and  caused  and  procured  him  to 
make  and  grant,  and  the  said  Lord  Denman  did  then 
accordingly   make    atid    grant,   his  order  in  writing, 
whereby,  after  reciting  that  the  now  Plaintiff  had  been 
held  to  special  bail  upon  mesne  process,  issued  oat  of 
the  Court  of  Queen's  Bench  in  an  action  at  the  suit  of 
the  said  T.  BurUdge  (the  sum  sworn  to  being  90/.)} 
being  the  said  process  and  action  before  mentioned,  and 
that  N.  ScamptoHj  one  of  the  bail  of  the  now  Plaintiff, 
the  Defendant  in  the  said  acdon,  was  desirous  of  snr* 
rendering  the  now  Plaintiff  in  discharge  of  his  bail  in 
the  said  action,  the  said  Lord  Denman  ordered  that  the 
said  N.  Scampton  might,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  surrender  and  deliver  the 
now  Plaintiff  into  the  custody  of  the  gaoler  of  the  said 
common  gaol,  in  discharge  of  his  bail  in  the  said  action, 
there  to  remain  until  discharged  by  due  coarse  of  law ; 
and  that  the  said  order  should  be  lodged  with  the  said 
gaoler  at  the  time  the  now  Plaintiff  should  be  so  sur- 
rendered and  delivered  into  the  custody  of  the  said 
gaoler:    That  the  Defendant  further   contriving  and 
intending  as  aforesaid,  afterwards  and  whilst  the  Plain- 
tiff so  continued  in  custody  in  the  said  gaol,  and  whilst 
N»  Scampton  continued  such  bail,  to  wit,  on  the  Sd  of 
January  18S9,  wrongfully,  injuriously,  and  maliciously) 
and  without  the  leave,  licence,  direction,  or  authority, 
and  against  the  will,  of  the  said  N.  Scampton  and  of  the 
said  T,  Shenton,  or  either  of  them,  and  against  the  will 
and  consent  of  the  Plaintiff,,  and  without  any  right, 
title,  or  authority  whatever  as  for  and  on  behalf  of  the 
said  N.  Scampton,  surrendered  and  delivered  the  now 
Plaintiff  into  the  custody  of  Christopher  Musson,  then 
being  gaoler  of  the  said  gaol,  as  for  and  in  discharge  of 
the  now  Plaintiff's  said  bail  in  the  said  action. 
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Plea,  not  guilty. 

^t  the  trial  before  Bosanquet  J.,  it  appeared  that  the 
Defendant  was  the  attorney  of  Burbidge^  in  the  action  of 
JBttrhidge  against  the  now  Plaintiff,  who  was  arrested  on 
the  19th  of  December  1838.  On  the  29th,  he  gave 
notice  that  he  should  put  in  and  justify  bail  on  the  2d  of 
January  1839.  The  Defendant  told  Scamptoti,  one  of 
the  bail,  that  Porter  would  probably  go  off  to  America^ 
and  leave  his  bail  to  pay ;  whereupon  Soampion  signed 
the  following  instrument,  which  the  Defendant  sent, 
without  instructions,  to  Mr.  Taylor^  his  London  agent. 


^*  In  the  Queen's  Bench. 
Thomas  Btirbidge 


and 


Plaintiff; 


William  Porter^  a  prisoner.      Defendant. 

**  I,  Nathan  Scamptan^  of  Behave  Gate,  Leicester,  in 
the  county  of  Leicester,  wheelwright,  bail  for  the  above- 
named  Defendant  in  this  cause,  do  hereby  decline  to 
justify  as  such  bail;  and  I  do  hereby  authorise  and 
empower  William  Grimwood  Taylor,  of  14.  John  Street, 
Bedford  Row,  London,  gentleman,  to  act  for  me  in 
this  behalf,  and  to  decline  on  my  behalf  to  justify  as 
the  said  bail.  And  I  further  authorise  and  empower 
the  said  William  Grimwood  Taylor  to  take  the  affidavit  of 
justification,  made  by  me  in  this  cause,  off  the  file,  if  I 
can  lawfully  do  so :  but  I  hereby  decline  and  refuse,  at 
all  events,  to  justify  as  bail  for  the  Defendant  in  this 


cause. 


»» 


The  document  arrived  too  late  for  preventing  the  jus- 
fication  of  Scampton,  who  was  therefore  allowed  as  bail : 
but  the  agent  produced  the  document  at  the  Judge's 
chambers,  and  procured  an  order  to  render  Porter  in 
discharge  of  his  bail ;  this  order  he  sent  to  Leicester, 
where  Porter  was  in  gaol,  and  he  was  then  detained  till 
he  procured  other  bail  to  justify. 

3  A  3 


1839. 
Porter 

V, 

Westok. 


IIS  TRINITY  VACATION, 

18S9.  Bosanquei  J.  told  the  jury  that,  in  order  to  maiotain 

the  action,  the  Plaintiff  roust  prove  that  the  Defendant 

FoRTas  acted  maliciously  and  without  the  authority  o^Scamptmu 
Wmnon*  If  ^^^y  thought  there  was  an  absence  of  malice  on  the 
part  of  the  Defendant,  or  that  the  instrument  signed  by 
ScampUm  amounted  to  an  authority  to  render  the  Plain* 
tiff,  their  verdict  would  be  for  the  Defendant.  A  verdict 
having  been  found  for  the  Defendant, 

Hill  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, contending  that  if  the  Defendant  acted  without 
authority,  the  law  would  presume  malice  from  conduct 
so  injurious  to  the  Plaintiff  A  rule  nid  was  granted, 
and 

Humfirey  and  MeUor  shewed  cause. 

As  the  defendant  sent  no  instructions  with  the  instm* 
ment  signed  by  Scamptan,  the  action  should  have  been 
brought  against  his  agent  TcyloTj  who  actually  caused 
the  render.  Assuming,  however,  that  the  Defendant  is 
liable  for  the  act  of  his  agent,  the  instrum*ent  signed  by 
Scampton  amounted  to  an  authority  to  render  the  Plain- 
tiff, if  necessary :  when  Scampton  says,  *'  take  the  affi- 
davit of  justification  off  the  file,  if  it  can  lawfully  be 
done;  but  at  all  events  I  decline  to  justify,*'  his  meaning 
must  have  been,  that  if  the  justification  should  have 
been  completed  before  his  instructions  arrived,  his  re- 
sponsibility should  at  all  events  be  got  rid  of  by  the 
render  of  the  Defendant  Then,  the  render  was 
prima  facie  a  lawful  act,  and  in  order  to  make  the  De- 
fendant answerable  for  it  in  damages,  express  malice 
must  be  proved ;  as  in  cases  of  arrest  where  nothing  it$ 
due,  or  less  than  the  sum  sworn  to.  Lems  v.  Marris{a\ 
Mitchell  V.  Jenkins  {b\  Spencer  v.  Jaccb  (c),  Saxan  v. 

(a)  S  Cr.  4-  M.  712.  (e)  1  Mitod.  S^  MaSc,  180. 

(6)  5  B.  4*  AdoU  588. 
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Casile  (a),  Scheibel  v.  Fairbain  (i),  Gibson  v.  Chalets  (c\ 
Page  V.  WipU.{d)  [CoUmani.  It  is  laid  down  in  Com. 
Hig*  Action  on  the  Case^  that  for  every  wrongful  act  at- 
tended with  damage,  an  action  lies.]  That  means  an 
act  in  its  nature  tortious :  Bacon  v.  Lee.  {e)  Here  there 
was  nothing  tortious  in  the  mere  render,  or  recommend"* 
ing  it. 


1839. 

FOBTBB 

V. 
iVlSTfttf. 


Whitekursi^  in  support  of  the  rule*  A  render  by  the 
bail  would  not  have  been  tortious ;  but  the  render  here 
was  by  the  Defendant,  without  authority ;  for  he  is  re- 
sponsible for  the  act  of  his  agent ;  and  the  only  authority 
given  was  to  take  the  affidavit  of  justification  off  the  file. 
Then,  the  act  being  unauthorised  by  the  bail,  was  tor- 
tious and  injurious  in  itself,  and  a  good  cause  of  action 
without  express  malice ;  as  where  a  man  pulls  a  trigger 
and  hits  another  by  accident. 


TiNDAL  C.  J.  In  this  action,  the  charge  brought 
against  the  Defendant  is,  that  maliciously  and  without 
authority  he  caused  the  Plaintiff  to  be  rendered  in 
discharge  of  his  bail.  The  jury  have  found  a  verdict 
for  the  Defendant,  and  the  case  is  brought  before  us  on 
an  alleged  misdirection.  The  learned  judge  left  it  to 
the  jury,  in  the  very  language  of  the  declaration,  to  say 
whether  the  Defendant  maliciously,  and  without  the 
authority  of  the  bail,  surrendered  the  Plaintiff  into  the 
custody  of  the  gaoler  in  discharge  of  bis  bail;  and 
whether  that  was  a  proper  direction  depends  on  the 
previous  question,  whether  malice  in  fact  is  necessary  to 
maintain  the  action :  and  I  think  malice  in  fact  is  a 
necessary  ingredient.  The  bail  themselves  may  lawfully 
render  at  any  time ;  is  it  then  wrongful  for  a  party. 


(a)  6  AdoL  Sf  Ell  Q52. 
(h)  IB.^P.  388. 
(0)  f^B.dfP.  Ii9- 


{d)  3East,3U. 
(e)  Cro.  Elist.  628. 
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18S9. 
Porter 

V, 

Westoic, 


acting  for  the  benefit  of  the  bail,  and  having  no  ac- 
quaintance with  their  principal,  to  advise  them  to  render 
him  ?    That,  of  itself,  cannot  be  wrongful ;  the  Plaintiff 
must  go  further,  and  in  order  to  make  the  Defendant 
liable,  must  shew  actual  malice.     If  it  appeared  here 
that  the  Defendant,   not  knowing  the   Plainti£^  but 
merely  from  regard  to  Scampton^  advised  him  to  render 
the  Plaintiff,  that  would  not  be  a  sufficient  ground  of 
action;  and  there  was  nothing  to  shew  any  other  motive: 
the  case,  therefore,  was  properly  lefl  to  the  jury.    In 
principle  it  comes  near  the  cases  where  a  party  is  held 
to  bail  in  an  excessive  amount:   in  order  to  recover 
damages,  he  must  not  only  shew  that  a  less  amount  was 
due,  but  that  the  party  suing  out  the  process  was  actuated 
by  malice.     So,  in  an  action  for  taking  a  par^  before  a 
magistrate,  the  plaintifiP  must  shew  malice  as  well  as 
want  of  probable  cause.  So,  in  a  case  where  an  attorney 
has  misunderstood  the  instructions  of  his  employer,  and 
arrested  a  party  by  mistake,  unless  malice  be  proved, 
an  action  on  the  case  will  not  lie  against  him.     I  think, 
therefore,  that  the  direction  of  the  learned  Judge  was 
right,  and  that  this  rule  must  be  discharged. 


BosANQUET  J.  I  thought  it  necessary  to  tell  the 
jury  that,  in  order  to  sustain  the  action,  malice  must  be 
proved  on  the  part  of  the  Defendant,  and  therefore  the 
verdict  must  stand,  unless  the  action  will  lie  for  the 
render  itself  without  malice.  This  is  like  the  class  of 
cases  where  a  party  has  sustained  inconvenience  from 
the  process  of  a  Court  being  put  in  force  against  bim 
under  circumstances  of  a  doubtful  nature.  Here  the 
agent  finds  that  the  bail  has  justified  before  he  could 
take  his  affidavit  off  the  file,  but  interpreting  his  instruc- 
tions as  an  authority  to  exonerate  the  bail  at  all  events, 
he  procures  an  order  for  a  render,  which  he  sends  into 
the  country.     That  was  a  proceeding  in  a  c^use  which, 
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if  irregular,  might  have  been  set  aside.  The  case  is 
analogous  to  that  of  an  action  fo^  procuring  a  committal 
by  a  charge  before  a  magistrate.  To  entitle  the  FlaintifiP 
to  recover,  it  must  appear  that  the  Defendant  was 
actuated  by  malice. 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  question 
is,  whether  the  mere  absence  of  authority  affords  a 
sufficient  ground  for  maintaining  the  action.  There  was 
no  proof  of  either  actual  or  legal  malice ;  for  there  might 
have  been  legal  malice  if  the  Defendant  had  been  proved 
to  have  been  aware  that  he  was  acting  without  authority: 
but  he  was  acting  bond  Jide  on  the  notion  that  he  was 
duly  authorised ;  and  then  comes  the  question  whether, 
if  the  word  malicumly  be  struck  out  of  the  declaration, 
the  action  lies.  I  think  the  case  falls  under  the  head  of 
an  inconvenience  suffered  in  consequence  of  process  of 
law,  for  which  an  action  does  not  lie  without  shewing 
that  the  party  who  occasioned  it  was  actuated  by  malice. 


18S9. 

PORTBR 
V. 

Webtok. 


Erskine  J.  As  this  is  a  case  of  the  first  impression, 
we  must  look  at  the  decisions  in  analogous  cases.  I 
think  this  resembles  the  case  where  an  innocent  person 
has  been  apprehended  and  taken  before  a  magistrate : 
although  he  has  suffered  great  wrong,  an  action  does 
not  lie  unless  his  accuser  were  actuated  by  malice. 

Rule  discharged. 


72J  TRINITY  VACAJION, 

1899. 


June  i4h  Broad  t;.  Ham. 

The  disbelief    HPHIS  was  an  action  on   the  case  for  charging  the 
of  the  party  Plaintiff  with  a  felonyi  and  procuring  bis  comjnitta/ 

charge  before   ^7  ^  magistrate,  maliciously  and  without  reasonable  or 
a  magistrate  is  probable  cause. 

TtSi^t'^      At  the  trial,  it  appeared  that  the  Plaintiff,  who  wa$ 
probable  apprenticed  to  the  Defendant,  had  quitted  the  Defend- 

cause^  not-       ^^^9^  house  under  circumstances  which  had  a  suspicious 
withstanding  *      '^ 

other  evidence  appearance. 

has  shewn  At  the  same  time  the  Defendant  missed  a  cheque  for 

was  nr^d       ^^^' »  ^^^^^>  ^^^  *  search,  was  found  by  one  of  the 

facie  probable  Defendant's  shopmen,  in  the  Plaintiff's  box.     The  box, 

cause  for         however,  had  not  been  locked. 

making  the 

charge.  '^^  Defendant  went  before  a  magistrate,  and  upon 

^    ^     ^  his  information  that  be  bad  lost  the  cheque,  and  the 

^  deposition  of  the  witness  who  found  it,  the  Plaintiff  was 

committed. 

At  this  time,  l$L  was  due  to  the  Defendant  as  part  of 
the  premium  upon  the  Plaintiff's  articles  of  apprentice* 
ship ;  and  at  the  trial  there  was  some  evidence  from 
which  it  might  be  inferred  that  the  Defendant,  when  be 
went  before  the  magistrate,  did  not  believe  the  Plaintiff 
had  committed  a  felony,  but  rather  preferred  the  charge 
as  a  means  of  inducing  payment  of  the  15L  which  be 
demanded  when  the  charge  was  preferred. 

The  learned  Judge  told  the  jury  that,  in  order  to  re- 
cover, the  Plaintiff  must  shew  malice  in  the  Defendant, 
and  a  want  of  probable  cause  for  the  charge ;  that  tbe 
absconding  of  the  Plaintiff,  and  the  finding  the  cheque 
in  his  box,  prim&faciey  afforded  probable  cause  for  pro- 
ceeding against  him ;  but  if  the  jury  thought  the  De- 
fendant himself  believed  the  Plaintiff  had  not  committed 

1%,VicA^  Co 
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a  felony,  that  was  some  evidence  of  the  absence  of  pro*  18S9. 

bable  cause*  — — . 

A  verdict  having  been  found  for  the  Flainti£P, 


BlIOAD 

Ham. 


ErU  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground 
that  the  jury  had  been  misdirected  in  thb  particular ; 
contending,  that  if  the  Plaintiff  had  committed  a  felony, 
or  stood  in  such  circumstances  that  a  reasonable  man 
would  believe  he  had  committed  one,  the  Defendant's 
belief  was  immaterial  with  a  view  to  the  question 
whether  there  was  reasonable  and  probable  cause  for 
the  charge. 

Bompas  Seijt.,  who  was  to  have  shewn  cause,  being 
absent, 

Erky  Moody^  and  Butt^  were  heard  in  support  of  the 
rule.    They  contended,  that  the  committal  of  the  ma- 
gistrate must  have  proceeded  on  the  deposition  of  the  ^  ^v^     "Y^  . 
witness  who  had  found  the  cheque  in  the  Plaintiff's  box ; 
for  the  Defendant's  statement,  that  he  had  lost  the 
cheque,  would,  of  itself,  have  availed  nothing,  and  his 
belief  on  the  subject  was  equally  immaterial*     In  Mus" 
grove  y.  NeuaeU  (a),  the  defendant  gave  the  plaintiff  into 
the  custody  of  a  constable  on  a  charge  of  having  robbed 
him ;  the  constable  said  he  knew  the  party  to  be  a  re* 
spectable  man,  and  would  be  answerable  for  his  ap- 
pearance; the  defendant  persisted  in  having  him  detained, 
and  next  day  took  him  before  a  magistrate,  where  he 
was  discharged ;  ^nd  an  action  having  been  brought 
against  the  defendant,  the  Judge,  who  tried  the  cause, 
told  the  jury,  that  if  they  thought  the  defendant  was 
satisfied  with  the  constable's  explanation,  and  persevered 
in  the  charge  from  obstinacy  or  wounded  pride,  they 

(a)  1  Mees.  ^  Wekh.  588. 


724  TRINITY  VACATION, 


Bboad 


18S9.  should  find  for  the  plaintiff:  but  it  was  held,  that  this 
direction  was  wrong,  for  as  the  constable's  statement 
did  not  alter  the  facts,  the  probable  cause  remained  the 

Ham.  same,  however  the  defendant's  mind  might  have  been  af- 
fected by  that  statement  Again,  in  Blackford  v.  Dod  (a), 
where  the  defendants  had  indicted  the  plaintiff  for  send- 
ing a  threatening  letter,  and  he,  being  acquitted  of  the 
charge,  sued  them  for  a  malicious  prosecution,  and  the 
Judge,  who  tried  the  cause,  without  leaving  any  question 
for  the  jury,  decided  that  they  had  probable  cause,  it 
was  held  that  his  decision  was  correct,  and  that  the 
evidence  did  not  raise  a  question  of  fact  for  the  jury, 
whether  the  defendants,  bonafide^  helieoed  that  they  had 
a  reasonable  cause  for  indicting,  but  a  pure  question  of 
law  for  the  Judge,  whether  the  defendants  had  such 
reasonable  cause.  So  here,  if  there  had  been  any  dis- 
puted fact,  the  Judge  should  have  left  the  effect  of  it  to 
\  I  'the  jury;  Johnstone  y*  Sutton  (b);  but  as  the  facts  were 
not  controverted,  he  should  have  decided  whether  or 
not  there  was  probable  cause  without  reference  to  what 
the  Defendant  thought  [Tindal  C.J.  referred  to  Ttn^ 
V.  WiUans,  (c)  ]  There,  the  defendant  absented  himself 
from  the  trial  of  an  indictment,  after  he  had  induced 
the  grand  jury  to  find  a  true  bill;  and  the  question  was 
qtto  animOy  he  had  preferred  the  bill. 

TiNDAL»C.  J.  This  is  an  action  on  the  case,  for 
falsely,  and  without  reasonable  or  probable  cause,  pre- 
ferring a  charge  of  felony  against  the  Plaintiff;  and  the 
question  is,  whether  the  learned  Judge  was  correct  in 
directing  the  jury  that  the. Defendant's  disbelief  of  the 
<  truth  of  the  charge  was  some  evidence  of  want  of  pro- 
bable  cause.     It  may  be  assumed  that  the  state  of  facts 


(a)  2i?.*. 
(6)  1  T.  R. 


Add,  179-  (c)  2  J9.  4*  AdoL  S^. 

544. 
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Bs  such,  as  primdjacie  to  shew  a  probable  cause  for        18S9. 
charge ;  but  as  the  charge  was  accompanied  with  ■■ 

die  demand  of  a  sum  of  money,  the  learned  Judge  said  Beoad 
tiliat,  if  from  that  circumstance  the  jury  inferred  the  Ujlm. 
X>efendant  believed  the  Plaintiff  had  not  committed  a 
felony,  that  belief  would  be  some  evidence  on  which  they 
^wrould  consider,  whether  or  not  there  was  reasonable 
And  probable  cause  for  making  the  charge;  in  other 
^^words,  whether  a  reasonable  and  probable  cause  operated 

vpon  the  mind  of  the  Defendant:  and  I  think  that  that 

Avas  a  proper  direction  to  the  jury.     In  order  to  justify 

21  Defendant,  there  must  be  a  reasonable  cause,  —  such 

as  would  operate  on  the  mind  of  a  discreet  man  :  there 

must  also  be  a  probable  cause, — such  as  woul(f  operate 

on  the  mind  of  a  reasonable  man ;  at  all  events  such  as 

would  operate  on  the  mind  of  the  party  making  the 

charge;  otherwise  there  is  no  probable  cause  for  him: 

I  cannot  say  that  the  Defendant  acted  on  probable  cause,  ^.  f  ^^   ^^  -^t/  £ 

if  the  state  of  the  facts  was  such  as  to  have  no  effect  on^^  ^ J^^ i^  ^ 

his  mind.     The  rule  of  law  applicable  to  the  subject  is 

laid  down  in  Johnstone  v.  Sutton;  and  I  am  unable  to 

distinguish  the  present  case  from  that  of  Taylor  v.  Wil" 

lanSf  where  Lord  Tenterden  said,  **  it  was  left  for  the 

jury   to    determine,  whether  Taylor^s  non-appearance 

arose  from  a  consciousness  that  he  had  no  evidence  to 

give  which  would  support  the  indictment,  or  from  any 

other  cause.     Now,  the  exception  ultimately  taken  is 

not  that  the  evidence  was  not  sufficient  for  the  jury  to  ' 

draw  any  conclusion;  but  that  the  Judge  ought  to  have 

drawn  it  himself.     It  has  been  carried  further  in  the 

argument  to-day,  for  it  has  been  urged  that  the  non- 
appearance of  the  prosecutor  does  not  necessarily  induce 

the  conclusion  of  a  consciousness  at  that  time,  that  when 

the  prosecution  was  originally  instituted,  he  could  have 

given  no  evidence  to  support  it.     That  may  be  so.    But 

the  conduct  of  a  part^  in  a  late  period  of  a  cause  is  a 
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I8S9.        material  ciFCumstanoe,  from  which  his  motives  at  an 

earlier  period  may  be  .inferred."  — "  The  Judge  is  to 

BaoAO  g{yQ  {^}g  opinion  on  the  law,  and  to  leave  the  jury  to 
Hajc  determine  the  facts,  which  include  the  motives  of  the 
parties :  and  where  he  tells  them  that  if  they  think  the 
prosecutor  had  a  certain  motive  for  his  conduct,  then 
there  was  probable  cause ;  but  if  he  had  not  that  motive^ 
then  there  was  no  probable  cause;  I  think  such  a  sum- 
ming up  does  properly  separate  the  law  from  the  fiut, 
and  is  conformable  to  the  rule.'* 

BosAMQUET  J.    I  think  the  direction  was  right    In 
order  to  support  this  action  there  must  be  malice,  and 
.  an  absence  of  reasonable  and  probable  cause ;  and  rea* 
sonable  and  probable  cause  is  a  mixed  question  of  law 
and  fact :  the  facts  being  found  or  undisputed,  the  Judge 
determines  whether  they  amount  to  reasonable  and  pro- 
bable cause ;  but  if  the  facts  are  doubtful,  the  jury  must 
come  to  the  conclusion  of  fact  before  the  Judge  deter- 
mines the  effect  of  it  in  law.    The  principle  is  sufficiently 
clear ;  the  difficulty  is  in  the  application ;  but  I  think 
the  Judge  has  rightly  applied  the  principle  here.    There 
were  certain  facts  which,  standing  alone,  led  him  to 
say  there  vfus primA  Jacie  probable  cause  for  the  charge: 
but  then  the  charge  was  accompanied  with  a  demand  of 
money,  and  it  was  for  the  jury  to  say  what  inference 
they  would  draw  from  that  fact :  he  therefore  left  it  to 
them  to  say  whether,  after  proof  of  that  circumstance,  tbey 
thought  the  Defendant  believed  the  charge  to  be  true: 
if  he  did  not,  his  disbelief  was  same  evidence  of  an  ab- 
sence of  reasonable  and  probable  cause.     What  is  tbe 
case  of  Taylor  v.  WiUans  ?   after  preferring  an  indict- 
ment, the  prosecutor  omitted  to  appear  in  support  of  it; 
and  it  was  left  to  the  jury  to  say,  whether  the  inference 
from  that  circumstance  was  not,  that  the  prosecutor  did 
not  believe  the  charge*    It  has  been  argued  that  JBbci- 
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ford  ▼.  Dod^  and  Taylor  v.  fVtllans  are  at  variance  with        18  39. 

our   present  decision:  but  in  Blackford  v.  Dod,  Lord       

Tenterden  says,  "  ilie  first  question  is,  whether  I  ought,       Broad 

under  the  circumstances  of  this  case,  to  have  decided  that        Ham. 

the  Defendants  had  or  had  not  reasonable  or  probable 

cause  for  preferring  the  indictment  against  the  Flaintifl^ 

or  to  have  left  that  wholly,  or  in  part,  to  the  jury :"  and 

the  Court  decided  that  under  the  circumstances  of  the 

case  there  was  not  a  question  for  the  jury,  because  there 

was  no  fact  in  dispute.     Here,  it  was  a  question  for  the 

jury  to  say,  whether  the  circumstances  were  not  such  as 

to  lead  the  prosecutor  to  a  conclusion  that  he  had  no 

reasonable  or  probable  cause  for  making  the  charge. 

CoLTMAN  J.     It  is  sometimes  difficult  to  say,  whether 
the  existence  of  probable  cause  is,  in  the  particular  in- 
stance, a  question  for  the  Judge  or  for  the  jury :  but  as 
the  prosecutor  would  be  justified  by  probable  cause, 
notwithstanding  the  most  express  malice,  there  ought 
always  to  be  an  inquiry  into  the  bonajides  of  the  prose- 
cution :  that,  will  be  determined  by  the  Judge  himself 
where  the  facts  and  inferences  are  not  doubtful ;  as  in 
Blackford  v.  Dod ;  but  where  the  facts  or  inferences  are 
doubtful,  it  must  be  determined  by  the  jury.     Suppose 
the  case  of  a  prosecutor  who  has  laid  a  charge  before  a 
magistrate  upon  receiving  information  of  a  theft  com- 
mitted on  his  property;  that  would  be  primdjacie  reason- 
able and  probable  cause  for  the  charge:  but  suppose 
him  to  have  said  afterwards,  that  he  knew  his  informant 
to  be  an  idle  and  worthless  fellow :  that  would  be  evi- 
dence to  shew  not  only  whether  he  believed  in  the  guilt 
of  the  accused,  but  also,  whether  he  had  reasonable  and 
probable  cause  for  proceeding. 

Erskime  J.    I  am  of  the  same  opinion.    It  would  be 
a  monstrous  proposition,  that  a  pai*ty  who  did  not 
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believe  the  guilt  of  the  accused,  should  be  said  to  have 
reasonable  and  probable  cause  for  making  the  charge. 
Here,  the  Defendant  had  not  expressly  made  a  de- 
claration to  that  effect ;  but  there  were  facts  from  which 
it  might  be  inferred  that  such  was  his  opinion ;  and  the 
effect  of  those  facts  ought  to  be  left  to  the  jury.  In 
Blach/brd  v.  Dod^  the  whole  evidence  consisted  of  a 
letter  written  by  the  plaintiff,  the  effect  of  which  the 
Judge  properly  took  upon  himself  to  decide :  here,  there 
were  several  facts  in  connection  with  the  conduct  of  the 
defendant,  and  it  was  proper  to  leave  it  to  the  jury, 
whether  the  belief  of  a  reasonable  and  probable  cause 
was  acting  on  his  mind  when  he  made  the  charge  against 
the  plaintiff.  I  think,  therefore,  that  this  rule  most  be 
discharged. 

Rule  discharged* 


June  15. 


Musket  t;.  Rogers,  the  Elder. 


A  guaranty      nnH£  Plaintiff  declared  in  assumpsit  on  an  instrument 

t^ZntiHH'  ^^  ^^®  2^*  orAtigust  1835,  by  which  the  Defend- 

to  be  void  if    ant  guaranteed  the  payment  of  all  such  sums  of  money 

Plaintiflf  as  then  were  due  from  JV.  Sogers^  junior,  to  the  PlaiD*- 

Booula  omit       .^  »■-■,•*.        « 

to  avail  him-    ^^"»   °^^   exceedmg   600&.,   provided  that,   before  tbe 

self  to  the  Plaintiff  should  call  on  the  Defendant  in  pursuance  of 
JSritVhr^  that  guaranty,  the  Plaintiff  should  avail  himself  to  the 
hekl  of  W.       utmost  of  any  actual  and  'bond  fde  security,  lien,  or 

H.,  and  if  deposit  by  him  held  of  W.  Bogersy  junior,  not  including 
any  tnmg 

should  prevent  Defendant  from  retaining  the  proceeds  of  an  execution  levied  on 
the  property  of  W.  E.  Held^  that  the  guaranty  was  not  avoided  by  Raintiff's 
omitting  to  put  in  suit  a  bill  of  exchange  drawn  by  W.  R.,  and  accepted  by  an 
insolvent  still  in  prison^  or  by  Defendant's  being  deprived  of  a  part  of  the  pro- 
ceeds of  his  execution  against  W.  R.,  such  part  being  the  value  of  the  goods  of 
another  person  wrongfully  taken  under  that  execution. 
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accommodation  bills;  and  provided  also,  that  in  case 
any  thing  whatever  should  prevent  the.  Defendant  from 
receiving  and  retaining  the  proceeds  of  the  execution  he 
had  levied  on  the  property  of  the  said  W*  Rogers^ 
junior,  then  the  guaranty  should  be  void. 

The  Defendant  pleaded,  fourthly,  that  the  Plaintiff 
did  not  avail  himself  to  the  utmost  of' every  actual  and 
hon&Jide  security,  lien,  or  deposit  he  then  held  of  Wit^ 
Ham  JRcgers  the  younger;  and,  fifthly,  that  the  De- 
fendant was  prevented  from  receiving  and  retaining  the 
proceeds  of  the  execution  he  had  levied  on  the  property 
of  William  Rogers  the  younger. 

It  appeared  at  the  trial  that,  in  Aiigust  1835,  William 
Rogers  the  younger  was  indebted  to  the  Plaintiff  up- 
wards of  6002.,  and  that  the  Defendant,  Rogers's  father, 
who  was  also  a  creditor,  had  issued  an  execution  against 
his  son,  and  levied  1818/.  The  Plaintiff  thereupon  ap- 
prized the  Defendant  that  his  son  had  committed  an  act 
of  bankruptcy  before  the  execution,  and  that  he,  the 
Plaintiff,  was  in  a  condition  to  set  the  execution  aside,  but 
would  abstain  from  doing  so  if  the  Defendant  would 
give  the  guaranty  above  set  forth  ;  which  the  Defendant 
consented  to,  and  gave  the  guaranty  accordingly. 

It  turned  out  afterwards,  that  out  of  the  1818/.  levied 
by  the  Defendant  under  the  execution,  118/.  were  the 
proceeds  of  certain  sheep  which  belonged  to  one  Blake, 
and  had  been  improperly  taken  under  the  execution 
against  the  Defendant's  son.  Blake  sued  the  Defendant, 
and  recovered  for  his  sheep  and  costs  271/. 

Then,  the  Plaintiff  had  in  his  hands,  at  the  time  o 
the  guaranty,  a  bill  of  exchange  for  30/.  drawn  by  Wil" 
Ham  Rogers  the  younger  on,  and  accepted  by  one  Crich" 
ter,  payable  on  the  16th  of  October  1835.  But  Crichter 
having  gone  to  prison  insolvent  before  the  bill  became 
due,  and  remaining  in  prison  at  the  commencement  of 
this  action,  the  Plaintiff  had  never  put  the  bill  in  suit* 
VOL.  V.  3  b 
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A  verdict  having  been  found  for  the  Plaintiff  for  6OQL9 
with  leave  for  the  Defendant  to  move  to  enter  a  Donsoit 
instead,  or  to  reduce  the  damages, 

Thesiger  obtained  a  rule  7nsi  accordingly  to  enter  a 
nonsuit,  or  to  reduce  the  damages  by  the  two  sums  of 
271/.  and  302.,  on  the  ground  that,  within  the  proviso 
of  the  guaranty,  the  Defendant  had,  in  consequ^ce  of 
Blak^s  action,  been  prevented  from  receiving  the  full 
proceeds  of  his  execution,  and  the  Plainti£^  in  omittii^ 
to  sue  CricfUeVf  had  not  availed  himself  to  the  utmost 
of  the  securities  he  held  in  his  hands. 


Piatt  and  ChanneUj  who  shewed  cause,  contended 
that  the  improper  seizure  of  Blake's  sheep  could  not  be 
considered  any  part  of  the  execution  against  William 
Rogers  the  younger,  which  therefore  remained  on- 
affected,  notwithstanding  the  result  of  Blokes  action: 
the  proceeds  of  William  Rogers's  goods  were  still  in  the 
hands  of  the  Defendant ;  and  the  omission  to  put  in 
suit  the  acceptance  of  an  insolvent  still  in  prisop,  was 
no  failure  on  the  part  of  the  Plaintiff  to  make  the  most 
he  could  of  all  the  available  securities  of  William  Rogeru 
It  was  manifest  that,  by  such  a  suit,  he  could  have 
gained  nothing. 

Peacock^  in  support  of  the  rule.  The  language  of  tbe 
guaranty  is  express,  that  it  should  be  void,  if  anything 
iDhatever  should  prevent  the  Defendant  from  receiving 
and  retaining  the  proceeds  of  the  execution  he  had 
levied.  The  intention,  therefore,  was  to  guard  him 
against  any  unforeseen  event  which  should  deprive  him 
of  any  part  of  the  1818/.  he  had  then  levied;  the  un- 
foreseen action  and  recovery  of  Blaie  must  be  es- 
teemed such  an  event :  and  the  Plaintiff  could  not  be 
be  said  to  have  availed  himself  to  the  utmost  of  the 
securities  in  his  hands  unless  he  put  in  suit  Crieita^s 
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n\U  Had  a  detainer  been  lodged  against  Crichterj  his 
friends  might  have  been  induced  to  come  forward  and 
pay  the  bill. 

XiKDAL  C.  J.  I  think  that  the  rule  which  has  been 
obtained,  either  for  a  nonsuit  or  a  reduction  of  damages, 
ought  to  be  discharged. 

Looking  at'  the  situation  of  the  parties  at  the  time  of 
the  guaranty,  their  intentions  are  sufficiently  clear.   The 
Defendant  had  levied  execution  against  his  son  to  the 
extent  of  1818/. ;  and  the  Plaintiff  was  also  a  creditor  to 
a  considerable  amount,  and  held  securities  for  his  debt. 
It  appears  that  the  Plaintiff  alleged  that  the  Defendant's 
son   had  committed  an  act  of  bankruptcy,  and  it  was 
therefore  at  least  probable  a  commission  would  be  sued 
out  against  him.     It  was  a  matter  of  anxiety,  therefore, 
with  the  Defendant,  lest  the  bankruptcy  should  over- 
ride his  execution ;  and,  on  the  other  hand,  the  Plaintiff 
who  held  securities  would  not  permit  the  Defendant  to 
sweep  away  the  whole  of  the  property.     Then  comes 
the  guaranty  by  which  the  Defendant  guaranteed  the 
payment  of  all  such  sums  of  money  as  then  were  due 
from  fF.  Rogers  junior  to  the  Plaintiff,  not  exceeding 
6002.,  provided  that,  before  the  Plaintiff  should  call  on 
the    Defendant   in   pursuance    of   that    guaranty,   the 
Plaintiff  should  avail  himself  to  the  utmost  of  any  actual 
and  bondjide  security,  lien,  or  deposit  by  him  held  of 
W,  Rogers  junior,  not  including  accommodation  bills ; 
and   provided   also,  that  in  case  any  thing  whatever 
should  prevent  the  Defendant  from  receiving  and  retain- 
ing the  proceeds  of  the  execution  he  had  levied  on  the 
property  of  the  said  W.  Rogers  junior,  then  the  guaranty 
should  be  void. 

One  point  made  is  that  the  Plaintiff  has  not  availed 
himself  to  the  utmost  of  Crichtet's  acceptance.  That 
was  a  question  for  the  jury  on  which  they  have  found 
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1859. 

Musket 
Rogers. 


against  the  Defendant ;  but  I  am  far  from  saying  that, 
under  a  stipulation  that  be  should  exert  himself  to  the 
utmost,  he  was  bound  to  commence  a  suit  to  do  pur- 
pose. 

The  other  point  is,  that  the  Defendant  has  been  pre- 
vented from  retaining  the  proceeds  of  the  execution  he 
had  levied ;  but  the  expression  in  the  guaranty  is — ^tbe 
proceeds  of  the  execution  levied  on  the  property  of  ffil- 
Ham  Rogers  ;*' — and  that  must  mean  all  that  could  jnsdy 
be  taken  as  the  son's  property;  not  the  property  of  an- 
other taken  under  an  execution  against  the  son. 


BosANQUET  J.     The  first  question  is,  whether  the 
Plaintiff  has  availed  himself  to  the  utmost  of  all  the 
securities  he  held  in  his  hands ;  the  jury  find  he  has 
done  so,  notwithstanding  he  forbore   to   put  in  suit 
Crichter's  bill,  and  we  see  no  reason  to  find  fault  with 
that  verdict     It  is  then  contended  that  the  guaraoty 
is  void,  or  void  p7*o  tanto^  because  some  of  the  property 
taken  in  execution  did  not  belong  to  Wiiliam  Sogers. 
But  I  agree  in  the  construction  which  has  been  put  on 
the  guaranty,  which  was  to  be  void  only  if  the  Dereodant 
was  prevented  from  retaining  the  proceeds  of  the  exe- 
cution on  the  property  of  William  Rogers;  and  he  has 
retained  all  that  was  the  property  of  Rogers ;  for  the 
sheep  in  question  were  the  property  of  Blake. 


CoLTMAN  J.  As  to  the  bill  of  exchange,  when  the 
acceptor  had  been  lying  in  prison  so  long,  it  could  not 
be  necessary  to  put  it  in  suit ;  and  with  respect  to  the 
execution  the  meaning  of  the  parties  is  plain ;  the  De- 
fendant was  afraid  of  the  execution  being  upset  alto- 
gether, not  merely  partially  defeated ;  and  we  may  look 
at  the  situation  of  the  parties  when  the  instrument  was 
made,  in  confirmation  of  the  intention  expressed  upon 
the  face  of  it. 
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Erskime  J.     I  am  of  the  same  opinion  upon  both        1839. 

points  ;     it  was  never  meant  the  Plaintiff  should  un-        

dertake    that  all  the   property  seized   should   be   the       Musket 
property   of  the  son,  but  merely  that   the  Defendant       Rooers. 
should  not  be  liable  if  he  lost  the  benefit  of  his  execu- 
tion against  the  property  of  the  son. 

Rule  discharged. 


GlaDWELL   V.  StegGALL,  June  19. 

T^HE  Plaintiff,  an  infant  of  ten  years  old,  by  her  A  declaration 
prochein  ami,  sued  the  Defendant  in  case ;  and  the  ^  ^pi"^^ 
declaration  stated,  that  whereas,  before  the  committing  an  infant,  had 
of  the  grievances,  the  Plaintiff,  at  the  special  instance  employed  De- 
and  request  of  the  Defendant,  had  employed  the  De-  ^yxrzeon  to 
fendant  to  bestow  the  care,  diligence,  and  attendance  of  cure  her,  and 

him,  the  Defendant,  in  the  profession  and  business  of  a  ?^°  claimed 

.  damages  for  a 

surgeon  and  apothecary,  in  and  about  the  endeavouring  misfeasance: 

to  cure  her,  the  said  Plaintiff,  of  a  certain  complaint  and  ^^ea,  that 

disorder  under  which  she  then  laboured,  and  the  De-  ^^^  emplov 

fendant  then  accepted  and  entered  upon  such  employ-  Defendant  : 

ment  as  such  surgeon,  it  then  became  and  was  the  duty        v  **^**^ 

®  "^    was  imma- 

of  the  Defendant   as   such   surgeon,   to   use  due  and  terial  by 
proper  care  and  diligence  in  and  about  the  endeavouring  whom  Pe- 
to  cure  the  Plaintiff  of  the  said  complaint  and  disorder  emploved  • 
under  which  the  Plaintiff  then  laboured  as  aforesaid,  or  diat,  if  ma- 
Breach,  that  the  Defendant  conducted  himself  so  un-  *f^*  Plain- 
tiff 8  sub- 
skilfully,  that  the  Plaintiff  was  greatly  injured  in  health  mitting  to 

and  constitution,  and  underwent  great  suffering,  &c.         Defendant's 

Pleas,  first,  not  guilty :  second,  that  the  Plaintiff  did  gu^cient 
not  employ  the  Defendant,  nor  did  the  Defendant  accept  proof  of  the 

of  or  enter  upon  such  employment  in  manner  and  form,  **^egation  of 
'^  *^    \  employment 

&c.;  upon  both  which  pleas  issue  was  joined.  by  her. 
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At  the  trial  before  Vcmghan  J.,  it  appeared  that  the 
Plaintiff,  while  working  in  the  fields  with  her  lather, 
complained  of  a  pain  in  the  knee,  and  went  home ;  her 
mother  sent  for  the  Defendant,  who,  though  a  clergy- 
man, practised  also  as  a  medical  man;  he  attended 
the  Plaintiff;  and  his  attendance  was  followed  with  dis- 
astrous consequences  to  her.  He  had  previously  at- 
tended other  members  of  the  family,  and  his  bill  lo  this 
instance  was  made  out  to  the  Plaintiff's  father:  upon 
which  it  was  objected  on  the  Defendant's  behalf  that 
the  allegation  that  the  Plaintiff  had  employed  him  was 
not  made  out,  and  that  he  was  entitled  to  a  verdict  on 
the  second  plea.  Vaughan  J.  reserved  leave  for  the 
Defendant  to  move  the  Court  on  the  point,  with  leave 
for  the  Plaintiff  to  move  to  amend,  if  the  fitifx^oik 
should  be  thought  tenable. 

A  verdict  having  been  found  for  the  Plaintiff,  with 
10/.  damages, 


Kelly  obtained  a  rule  nhi  to  enter  a  verdict  for  the 
Defendant  on  the  second  plea,  on  the  objection  taken 
at  the  trial. 

B.  Andrews  and  Gunning  shewed  cause.  This  is  not 
an  action  ex  contractu^  and  there  is  no  statement  in  the 
declaration  that  the  Defendant  was  retained,  or  that  he 
was  to  be  paid  by  the  Plaintiff:  the  allegation  oi  em- 
ployment, therefore,  is  sufficiently  proved  by  the  fact, 
that  the  Plaintiff  submitted  herself  to  the  treatment  of 
the  Defendant :  The  substance  of  the  issue  was,  that 
the  Defendant  being  employed  to  attend,  injured  the 
Plaintiff;  it  was .  immaterial  by  whom  he  was  emploj^ 
to  attend.  In  Pippin  v.  Sheppard(a\  it  was  held  not  a 
ground  of  demurrer  to  a  declaration  in  an  action  oo 
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the  case  by  a  man  and  his  wife  against  a  surgeon,  for 
an  injury  to  the  wife  by  reason  of  the  defendant's  im- 
proper and  unskilful  treatment,  that  it  was  not  stated,— 
in  tbe  averment  that  the  Defendant  was  retained  and 
employed  as  surgeon  for  reward  to  be  to  him  paid, — by 
vohom  he  was  so  retained,  or  by  whom  he  was  to  be  paid  : 
it  was  held  sufficient  to  aver  that  the  defendant  was  re- 
tained  as  a  surgeon,  and  entered  upon  the  cure. 

Kelly  and  Byles  in  support  of  the  rule.     A  contract 

is  stated  on  the  record,  which  is  made  the  foundation 

of  the  Defendant's  duty;   that  contract  was  with  the 

PlaintifF's  father,  and  is  a  material  part  of  the  case. 

Id    Pippin  v.  Sheppard  there   was   an   averment,   not 

found  here,  that  the  defendant  was  a  surgeon ;   and 

there  was  no  averment  of  any  contract ;  the  declaration 

contained  a  bare  statement  of  an  employment  to  cure, 

and  of  a  misfeazance  by  the  Defendant :  here,  the  duty 

is  alleged  to  arise  out  of  a  contract.     [Tindal  C.J.    It 

is  not  necessary  to  allege  the  duty ;  the  law  infers  it] 

In  Rex  V.  Everett  (a),  which  was  an  information  for 

soliciting  a  custom-house  officer  to  neglect  his  duty. 

Lord  Tenterden  says,  *'  the  fact  from  which  the  duty 

arose  ought  to  have  been  stated  in  the  count"    The 

fact  which  raises  the  duty  is  a  material  fact ;  and  in  this 

case  a  direct  issue  has  been  taken  on  it. 

As  to  the  proposed  amendment,  it  can  only  be  al- 
lowed upon  an  averment  not  material  to  the  action,  and 
where  the  opposite  party  has  not  been  misled.  There 
is  no  instance  of  an  amendment  to  deprive  a  party  of 
the  benefit  of  a  verdict  to  which  he  may  be  entitled 
under  a  distinct  issue  raised  by  the  pleadings. 


18S9. 

GliADWBUi 

Stsooall. 


Tindal  C.  J.     This  question  comes  before  us  on  the 
second  issue,  which  is  a  traverse  of  an  allegation  in  the 

(a)  8^.4-0.114. 
S  B  4 
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declaration.    The  declaration  is  not  framed  as  in  an 
action  on  a  contract,  but  alleges  a  breach  of  duty  arisiDg 
out  of  the  employment  of  the  Defendant  by  the  Plaintiff. 
I  can  conceive^  that  if  this  had  been  an  action  ex  con- 
tractu^— that  isi  if  the  declaration  had  stated  that,  in 
consideration  of  being  paid  by  the  Plaintifl^  the  De- 
fendant undertook  to  cure  her, — there  might  have  been 
some  difficulty  in  finding  a  verdict  for  the^  Plaintiff  oo 
the  eyidence  adduced  at  the  trial.     But  this  is  an  action 
ex  delicto  ;  it  is  clear,  that  none  but  the  Plaintiff  oould 
sue  for  damages  for  the  personal  injury  done  to  her; 
and  the  form  of  the  traverse  does  not  vary  the  extent  of 
the  Defendant's   duty:   his  duty  would  be  the  same^ 
whether  he  were  called  in  by  the  father  or  by  the  child. 
I  think  the  allegation  in  the  declaration  here  is  single; 
and  that,  upon  this  traverse,  there  was  evidence  that  the 
Defendant  being  sent  for  by  the  mother  of  the  child,  the 
child  allowed  him  to  operate :  that  is  evidence  that  she 
employed  him,  and  that  he  accepted  the  employmenL 


Vauouan  J.  The  issue  involves  the  employment; 
by  whom  employed;  and  the  breach:  by  whom  tbe 
Defendant  was  employed,  I  think  is  immaterial :  it  seems 
to  me,  however,  that  upon  this  issue  the  employment 
was  substantially  by  the  Plaintiff. 


BosANQUET  J.  The  argument  of  the  Defendant 
proceeds  on  the  supposition,  that  this  case  must  be 
governed  by  the  same  rules  as  if  the  action  were  brought 
on  a  contract:  this  action,  hovsever,  is  neither  brought 
on  a  contract  nor  founded  ou  one :  it  is  brought  by  a 
person  who  has  sustained  bodily  injury,  and  by  tbe  only 
person  who  could  sue  for  it.  The  allegation,  that  she 
employed  the  Defendant  is  traversed  in  the  plea ;  bat  it 
is  not  necessary  to  consider  whether  the  allegation  is 
material  or  could  be  the  subject  of  amendment,  because 
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tbere  was  sufficient  evidence  of  an  employment  by  the 
Plaintiff,  when  it  was  proved  that  the  Defendant  was 
called  in,  and  that  the  Plaintiff  assented  to  his  attendance. 
This,  too,  is  an  action  on  the  case,  and  if  more  than 
one  employed  the  Defendant,  and  the  person  injured 
sues,  that  is  sufficient  to  sustain  the  action :  it  would  be 
impossible,  here,  to  say  that  the  Plaintiff,  as  well  as  her 
lather,  did  not  employ  the  Defendant 


1889. 
Gladwell 

V. 
StEOOAUi. 


Erskine  J.  I  am  of  opinion  the  verdict  has  been 
properly  found  for  the  Plaintiff  on  the  second  issue. 
It  was  not  necessary  to  state  in  the  declaration  by  whom 
the  Defendant  was  employed;  and  when  the  second 
plea  traverses  the  allegation  that  the  Defendant  was 
employed  by  the  Plaintiff,  the  substance  of  the  issue  is, 
that  the  Defendant  was  employed  to  cure  the  Plaintiff; 
not,  that  he  was  employed  In/  the  Plaintiff.  If  it  were 
otherwise,  I  think  the  Court  might  amend  by  striking 
out  of  the  declaration  and  plea  by  whom  the  Plaintiff 
was  employed  :  that  would  alter  nothing  material  to  the 
merits  of  the  action. 

I   am  of  opinion,   however,  that  no  amendment  is 
necessary,  and  that  this  rule  must  be 

Discharged. 
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June  20.  BrINGLOE   V.  GoODSON. 


In  coTenant     tf^OVENANT  by  mortgagee  against  lessee  of  mort- 
on  an  inden-  ft&gqT. 

which  pur-  ^^^  lease  on  which  the  Plaintiff  sued,  purported  to 

ported  to  be     be  granted  by  James  Sers  in  exercise  of  a  power  giveo 
granted  by       j,y  the  will  of  Peter  Sers. 

J,  S.y  in  ex-  r  o  J  r.  ft 

ercise  of  a  James  Sers  and  Braom^  Peter  Ser^s  executor,  aner- 

power  given  wards  conveyed  the  premises  to  the  PlaintiiE  (a) 

P.  S   Held  Under  a  plea  raising  an  issue  on  the  devise  by  Peter 

that  Defend-  SerSj  at  the  trial  of  the  cause,  one  of  the  three  attesting 

ant,  by  hold-    witnesses  to  the  will  was  called,  who  said  he  had  no 

ing  under  the 

lease  and  ex-    recollection  of  seeing  the  testator  sign  the  will,  but 

ecuting  a  believed  the  attestation  to  be  his  (the  witness's)  signa- 
admitt^  the  ^"^®*  ^^^  remembered  having  been  at  the  testator's 
due  execution  house  once  in  the  spring.  The  will  produced  bore  date 
of  the  wiUof  jj^ii  ii^h,  1811. 

The  handwriting  of  the  second  and  third  witness  was 
proved ;  and  the  third  was  stated  to  be  dead  by  a  wit- 
ness, who  said  he  was  told  so  by  members  of  the  family, 
ante  litem  motam. 

Objection  was  taken  to  this  proof  as  insufficient ;  but 
the  objection  was  over-ruled,  and  a  verdict  having  been 
found  for  the  Plaintiff, 

Balguy  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground,  among  other  objections,  that  the  witness  who 
recognised  his  own  signature  being  unable  to  speak  to 
the  fact  of  the  presence  of  the  testator,  there  was  no 
evidence  to  go  to  the  jury  of  the  due  execution  of  the 
will  of  Peter  Sers, 

(a)  See  4  New  Caeei,  7S6. 


P.S. 
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HiUj  Htmfreyy  and  GalCf  who  shewed  cause,  con- 
tended that  whether  the  proof  of  execution  were  suf- 
ficient or  not,  the  Defendant,  by  executing  the  counter- 
part   of  a  lease  in  which  the  will  of  Peter  Sers  was 
recited,   and   therefore   holding   under   the   will,   had 
thereby  admitted  that  it  was  duly  executed :  and  the 
evidence  of  the  first  witness,  together  with  the  contents 
of  the  document,  were  sufficient  to  establish  that  the 
will  produced  at  the  trial  was  the  identical  will  so  ad- 
mitted  by  the  Defendant. 


18S9. 
Bbinolob 

V. 
GOODSON. 


JBalgin/j  N.  R.  Clarke^  and  W.  H.  Watson^  in  support 
of  the  rule^  argued,  that  an  admission  by  the  Defendant, 
unless  made  for  the  purpose  of  the  cause,  would  not 
supersede  the  necessity  of  proving  the  will  in  the  regular 
way.     An  admission  of  a  debt  due  on  a  bond  will  not 
dispense  with  the  necessity  of  calling  the  attesting  wit- 
ness; Abbott  V.  Plumbe.  {a)     But  a  mere  introductory 
statement  that  the  lease  was  made  in  exercise  of  a  power 
given  by  will  of  James  Sers  did  not  amount  to  a  recital 
of  the  will,  and  was  therefore  no  admission  by  the  De- 
fendant that  the  will  contained  a  valid  power :  if  the 
Defendant  bad  pleaded  that  there  was  no  good  demise 
under  the  power,  the  Plaintiff  could  not  have  replied  an 
estoppel ;  and  if  there  was  no  estoppel  there  was  no  ad- 
mission.    Such  an  admission,  if  acted  on,  would  be  an 
admission  of  any  will  that  could  be  produced. 

TiNDAL  C.  J.  The  only  question  is,  whether  there 
was  any  evidence  to  go  to  the  jury  on^  the  issue  of  noti 
devisavitj  for  the  only  ground  of  the  motion  for  a  new 
trial  is,  that  there  was  no  such  evidence.  It  may  be 
admitted  broadly  that  the  proper  way  of  proving  a  will 
is,  by  calling  the  attesting  witnesses  to  prove  the  cir- 


(a)  Dougi,2l6. 
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BbIKGIjOB 

V, 
GOODBON. 


cuxnstances  of  the  execution :  but  that  is  not  the  onlj 
way ;  as  where  the  will  is  admitted  for  the  purpose  of 
the  cause;  or  where  it  is  admitted  in  a  deed  under  the 
seal  of  the  party:  and  that  is  the  case  here.  In  the 
lease  under  which  the  Defendant  takes,  there  is  a  redtal 
that  the  lessor  demised  in  exercise  of  a  power  given 
him  by  the  will  of  Peter  Sers  ;  then,  at  the  trial  the 
will  of  a  Peter  Sers  is  put  in,  which  corresponds  with  the 
recital  in  the  lease.  It  is  said  that  in  this  way  the 
recital  may  be  made  to  operate  as  an  admission  of  am/ 
will.  But  there  was  some  evidence  that  applied  to  this 
particular  will,  the  witness  having  been  at  the  testators 
house  at  the  time  of  year  on  which  it  bore  date. 

I  do  not  put  the  admission  so  high  as  an  estoppel ;  bat 
it  has  its  effect  on  the  principle  laid  down  in  Shelly  v. 
Wright  (a),  where  a  party  executing  a  deed  wais  held  to 
be  estopped  by  the  recital  of  a  particular  fact  in  that 
deed,  to  deny  such  fact. 


Vaughan  J.  concurred  in  thinking  there  was  some 
evidence  to  go  to  the  jury. 

BosANQUET  J.  I  think  there  was  sufficient  proof 
of  the  execution  of  this  will,  in  the  absence  of  anj  evi- 
dence  to  throw  doubt  on  the  fact. 

One  witness  recognised  his  own  signature,  and  was  at 
Peter  Sepsis  about  the  time  of  the  year  on  which  the  will 
bore  date ;  and  then  there  is  a  deed  under  the  seal  of 
the  defendant,  which  recites  a  will  of  Peter  Sers.  It  is 
clear  that  a  recital  under  hand  and  seal,  is  an  admission 
of  a  deed,  and  I  do  not  see  why  it  should  not  equally  be 
an  admission  of  a  will.  In  the  absence  of  any  thiag  to 
shew  the  contrary,  I  think  it  sufficiently  appeared  that 
the  will  produced  was  the  will  recited. 


(a)  WiUes,^ 
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£r8Kin£  J.     There  was  a  direct  issue  on  the  plea 

of  nan  devisavit ;  it  was  for  the  jury  to  say  whether 

there    was  sufficient  to  satisfy  them  of  the  execution 

of  the  will ;   and  if  the  identity  of  the  will  produced 

were   disputed,  the  judge  should  have  been  required  to 

put  the  question  on  that  point  to  the  jury.     There  is  an 

admission  under  the  Defendant's  hand  and  seal,  that 

there  was  such  a  will,  and  there  is  some  evidence,  though 

not  conclusive,  to  shew  that  the  will  so  admitted  was  the 

will   produced.     The  objection  as  to  identity  was  not 

made  at  the  trial ;  and  therefore  this  rule  must  be  dis* 

charged. 

Rule  discharged. 
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Doe  dem.  Williams  and  Others  v.  Lloyd.        jum  22. 


TN  June  1836,  J.  lAoydy  by  deed  indented,  executed  L,,  eigbty- 

in  the  presence  of  two  witnesses,  and  enrolled  in  «wiry^"old^ 
^  p  .  conveyed 

Chancery  within  six  months  after  the  execution,  con-  house  and 

veyed  to  the  lessors  of  the  Plaintiff  and  their  heirs,  in  land  to  Plain- 
consideration  of  490/.,  a  house  and  land,  upon  certain  ^g^g  f^, 
trusts  expressed  in  the  deed,  the  object  of  which  was  to  490/.^  which 
promote  the  religious  observances  of  a  congregation  of  J"  ^  j- 
dissenters.  lived  in  the 

Upon  this  deed,  the  lessors  of  the   Plaintiff  having  houae  till 
brought  an   ejectment   against  the  heir   at  law  of  the  ^hen  he  died'* 

the  property 
was  conveyed  hy  deed  indented^  executed  in  the  presence  of  two  witnesses,  and 
enrolled  within  six  months  after  the  execution^  upon  trusts  to  promote  the  religibus 
observances  of  a  congregation  of  dissenters^  and^  shortly  after  the  execution  of  it^ 
L.  transferred  500/.  to  Plaintiffs^  who  built  a  chapel  on  the  land :  Held^  that 
it  was  open  to  L*%  heir  to  impeach  the  validity  of  this  deed^  and  that  it  was 
a  question  for  the  jury,  whether  the  transaction  was  a  fraudulent  contrivance  to 
dude  the  statutes  of  mortmain. 
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Doe  dem. 
Williams 

V. 

Llotd. 


grantor,  it  appeared  at  the  trial  that  the  grantor  was 
eighty-four  years  old  \vhen  he  executed  the  deed  ;  that 
he  continued  to  reside  on  the  property  till  the  time  of 
his  death,  in  March  1838 ;  that  though  the  purchase- 
money  was  counted  out  and  paid  to  him  at  the  time  of 
the  execution  of  the  deed,  which  was  late  at  night, 
he  shortly  afterwards  transferred  500/.  to  two  of  the 
trustees,  who  built  a  chapel  on  the  land  he  had  con- 
veyed. 

The  attorney  who  prepared  the  deed  was  not  called, 
and  only  one  of  the  attesting  witnesses. 

Under  these  circumstances  it  was  contended,  on  the 
part  of  the  Defendant,  that  the  whole  was  a  fraudulent 
contrivance  to  elude  the  statutes  of  mortmain. 

For  the  lessors  of  the  Plaintiff  it  was  answered,  first, 
that  there  was  no  evidence  of  fraud  ;  secondly,  that  even 
if  there  were,  the  deed  was  strictly  according  to  the 
provisions  of  9  G.  2.  r.  36,j  and  that  the  grantor  having 
survived  the  execution  of  the  deed  more  than  twelve 
calendar  months,  the  conveyance  was  good  by  way  of 
gift  under  the  first  section,  though  not  a  transfer  for 
valuable  consideration  within  the  second  section. 

The  learned  Judge  who  presided  was  of  this  opinion; 
and  further,  that  even  if  the  grantor  had  meditated  a 
fraud,  he  was  estopped  to  impeach  the  validity  of  his 
own  deed;  Doe  dem.  Roberts  v.  Roberts  (a);  if  so,  his 
heir  who  stood  in  his  place  was  equally  estopped ;  and, 
therefore,  without  allowing  the  jury  to  consider  whether 
or  not  the  transaction  was  fraudulent,  the  learned  Judge 
directed  them  to  find  a  verdict  for  the  Plaintiff;  which 


jB.  V.  Williams  obtained  a  rule  nisi  to  set  aside,  on 
the  ground  that  the  question  of  fraud  ought  not  to  have 
been  withdrawn  from  the  jury. 


(a)  ^B,S^  Aid,  367. 
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Chilt€nii  EvanSf  and   Matthews,  who  shewed  cause, 
relied  on  the  statute  9  G.  2.  c.  36.  sections  \,  2.,  which 
enact  that  no  lands,  money,  stock  in  the  public  funds,  &c. 
shall  be  granted  or  settled  for  the  benefit  of  any  charity 
able  uses,  unless  by  deed  indented  and  executed  in  the 
presence  of  two  witnesses   twelve  months   before  the 
death  of  the  donor,  and  enrolled  within  six  months  after 
execution;  and  unless  the  same  be  made  to  take  efiect 
in  possession,  without  any  power  of  revocation  or  re- 
servation whatsoever ;  but  provide,  that  the  enactment 
shall  not  extend  to  any  purchase  of  an  estate  in  land,  or 
transfer  of  any  stock,  to  be  made  really  and  bond  Jide 
for  a  full  and  valuable  consideration  actually  paid  at  or 
before  the  making  such  conveyance  or  transfer,  without 
fraud    or  collusion.      As  the  deed  was  executed   and 
enrolled  twelve  months  before  the  grantor's  decease,  the 
learned  Judge  did  right  in  withdrawing  the  question  of 
fraud  from  the  jury;   of  which  indeed  there  was   no 
evidence ;  for  the  payment  of  500Z.  by  the  grantor  did 
not  appear  to  be  connected  with  the  purchase ;  and  the 
grantor's  continuing  to  reside  on  the  premises  was  not 
such  a  reservation  in  his  favour  as  would   avoid  the 
deed;  Doe  dem.  Thompson  v.  Pitcher  {a);  so  that  the 
conveyance  was  also  valid  under  the  provision  in  the 
second  section  of  the  act. 


1839. 

Dob  dem. 
Williams 

Llotd. 


E.  V,  fVilliams,  in  support  of  the  rule,  insisted  that 
the  conveyance  was  collusive,  and  that,  therefore,  the 
question  of  fraud  ought  to  have  been  left  to  the  jury. 
Doe  V.  Roberts  had  no  application  to  the  case,  for  the 
Defendant  did  not  claim  under  the  deed,  but  in  op- 
position to  it. 

BosANQUET  J.  (b)  The  learned  Judge  at  the  trial 
withdrew  from  the  jury  the  question  whether  or  not  this 

(a)  SM.S^  Selw.  407-  (*)  Tindal  C.V.  was  abienU 
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1889.        conveyance  was  collusive^  on  the  authority  of  Doej. 

Roberts^  and  on  the  ground  that  the  Defendant,  claim* 

WiuuAMB     ^"K  under  the  grantor,  could  not  dispute  his  act :  but 
o.  the  preamble  of  9  G.  2.  r.  36.  says,  that  public  mischief 

Llotd.       Jj^  ^jf  ijjjg  greatly  increased  by  many  large  and  im- 
provident alienations  or  dispositions  made  by  languish- 
ing or  dying  persons,  or  by  other  persons,  to  uses  called 
charitable  uses,  to  the  disherison  of  their  lawful  heirs ; 
and  one  object  of  the  statute  was,  to  protect  the  heir 
against  the  act  of  his  ancestor.     The  Defendant  here 
contends,  that  this  conveyance,  though  executed  more 
than'  twelve  months  before  the  death  of  the  grantor,  was 
executed  collusively  to  elude  the  statutes  of  mortmain ; 
and  if  there  was  any  evidence  to  establish  that  proposition, 
the  learned  Judge  was  wrong  in  withdrawing  it  from  the 
jury.     The  deed  is  not  of  a  common  description,  and 
appears  to  have  been  framed  with  a  view  to  the  statute 
9  G.  2.    c.  S6. ;    and   the  circumstances   attending  the 
transaction  were  such  as  to  occasion  observation :  I  give 
no  opinion  as  to  the  weight  of  the  evidence,  but  I  think 
there  was  somcj  which  ought  to  have  been  submitted  to 
the  jury ;  and,  therefore,  the  rule  for  a  new  trial  must 
be  made  absolute. 

CoLTMAN  J.  I  think  there  was  some  evidence  on 
which  the  Defendant  had  a  right  to  take  the  opinion  of 
the  jury.  If  the  object  of  the  grantor  was  to  give  the 
transaction  the  appearance  of  a  valid  sale,  notwithstand- 
ing he  should  die  within  twelve  months,  and  he  bad 
agreed  for  a  return  of  the  purchase-money,  I  think  that 
was  a  circumstance  to  be  inquired  into  by  the  jury,  as 
amounting  to  a  fraudulent  attempt  to  defeat  the  statutes 
of  mortmain. 

Erskine  J.  I  agree,  that  if  the  transaction  was  col- 
lusive and  colourable  to  elude  the  statute  of  charitable 
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uses,  the  deed  was  void,  though  the  grantor  outlived  the        1839. 

twelve  months  required  by  the  statute,  and  that  it  was        

competent  to  the  heir  to  raise  the  question.  ^"  ^^^* 

Rule  absolute.  «. 

Llotd. 


IN  THE  HOUSE  OF  LORDS. 

BiGNOLD  and  Another,        -    ,  -     Appellants ;        June  25. 


AND 


_  9 

Springfield  and  Others,  -     Respondents. 

A  T  the  time  of  passing  the  act  of  parliament  5  &    The  adminis- 
6  JV.  4.,  intitled   "  An  act  to  provide  for  the  regu-  ^y^^^^  e&Me 
lation  of  municipal  corporations  in  £/2g^/an^  and  PVales^*  and  funds 

the  corporate  body  of  the   City  of  Norwich,  or  some  co™Pri«ed  in 

,  ...  *i*d  descnbed 

members  of  the  said  body  corporate  in  their  corporate  by  the 

capacity,  stood  solely  or  together,  with  certain  persons  or  Mventy-first 
person  elected  solely  by  such  body  corporate,  or  solely  5  ^  g  y^r  4^ 
by  some  particular  number,  class,  or  description  of  mem-  c.  76.  did  not 
bers  of  such  body  corporate,  seised  or  possessed  for  ^°^"^i«*^ter 
some  estate  or  interest  4n  various  hereditaments,  sums  of  August  1S36, 

money,  chattels,  securities  for  money,  and  other  personal  ^^  ^^  persons 

,  ,,  ft  1     •      descnbed  in 

estate,  producmg  an  annual  mcome  of  about  8000/.,  m  that  section. 

trust  or  for  the  benefit  of  various  charitable  uses  or 

trusts. 

The  seventy-first  section  of  the  said  act  of  parliament 
is  as  follows  :  "  And  whereas  divers  bodies  corporate  now 
stand  seised  or  possessed  of  sundry  hereditaments  and  per- 
sonal estate,  in  trust,  in  whole  or  in  part,  for  certain  cha- 
ritable trusts,  and  it  is  expedient  that  the  administration 
thereof  be  kept  distinct  from  that  of  the  public  stock 
and  borough  fund,  be  it  enacted,  that  in  every  borough 
in  which  the  body  corporate,  or  any  one  or  more  of  the 
members  of  such  body  corporate  in  his  or  their  corpo- 
rate capacity,  now  stands  or  stand  solely,  or  together 

VOL.  v.  3  c 
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18S9.        with  any  person  or  persons  elected  solely  by  sach  body 

'       corporate,  or  solely  by  any  particular  number,  class,  or 

BiGNOLD      description  of  members  of  such  body  corporate,  seised 
Sprinofield.  or  possessed  for  any  estate  or  interest  whatsoever  of  any 

hereditaments,  or  any  sums  of  money,  chattels,  securities 
for  money,  or  any  other  personal  estate  whatsoever,  in 
whole  or  in  part,  in  trust  or  for  the  benefit  of  any  cha- 
ritable uses  or  trusts  whatsoever,  all  the  estate,  right, 
interest  and   tide,   and  all   the  powers  of  such  body 
corporate,  or  of  such  member  or  members  of  such  body 
corporate,  in  respect  of  the  said  uses  and  trusts,  shall 
continue  in  the  persons  who  at  the  time  of  the  passing 
of  this  act  are  such  trustees  as  aforesaid,  notwithstanding 
that  they  may  have  ceased  to  hold  any  office  by  virtue 
of  which,  before  the  passing  of  this  act,  they  were  such 
trustees,  until  the  first  day  of  August  1836,  or  until 
parliament  shall  otherwise  order,  and  shall  inunediately 
thereupon  utterly  cease  and  determine :  provided  always, 
that  if  any  vacancy  shall  be  occasioned  among  the  cha- 
ritable trustees  for  any  borough  before  the  said  1st  of 
August,  it  shall  be  lawful  for  the  Lord  High  Chancellor, 
or  Lords  Commissioners  of  the  Great  Seal  for  the  time 
being,  upon  petition  in  a  summary  way,   to  appoint 
another  trustee  to  supply  such  vacancy,  and  every  per- 
son so  appointed  a  trustee  as  last  aforesaid  shall  be  a 
trustee  until  the  time  at  which  the  person  in  the  room  of 
whom  he  was  chosen  would  regularly  have  ceased  to  be 
a  trustee,  and  he  shall  then  cease  to  be  a  trustee :  pro- 
vided also,  that  if  parliament  shall  not  otherwise  direct 
on  or  before  the  said  1st  day  o(Ai^ust  1836,  the  Lord 
High  Chancellor,  or  Lords  Commissioners  of  the  Great 
Seal,  shall  make  such  orders  as  he  or  they  shall  see  fit 
for  the  administration  (subject  to  such  charitable  uses  or 
trusts  as  aforesaid)  of  such  trust-estates." 

On  the  16th  of  August  1836  the  Appellants  presented 
their  petition  to  the  Lord  Chancellor,  by  their  desaip* 
tion  of  two  of  the  inhabitants  of  the  City  of  Nomch, 
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and  also  two  of  the  persons  who  at  the  time  of  the       1889. 
passing  of  the  said  act  of  parliament  were  members  of       • 
the  body  corporate,  called  the  Mayor,  Sherifis,  Citizens,      Bionold 
and  Commonalty  of  the  City  of  Norwich^  ^on  behalf  of  Spbinofzbld. 
themselves  tod  all  other  the  persons  who  at  the  time  of 
the  passing  of  the  said  act  were  members  of  and  consti- 
tuted such  body  corporate. 

The  last  mentioned  petition  was  entitled,  **  In  Chan- 
cery.  In  the  Matter  of  the  Charitable  Estates  and  Funds 
heretofore  vested  in  the  Mayor,  Sheriffs,  Citizens  and 
Commonalty  of  the  City  of  Nonoichy  as  Trustees  for 
Ciiaritable  Purposes  ; "  and  was  signed  by  the  said  ap- 
pellants in  the  presence  of  W.  M.  Kitton^  their  solicitor, 
and  was  first  duly  certified  and  allowed  by  his  majesty's 
Attorney  General  under  the  provisions  of  the  statute  of 
the  5  2d  Geo.  S.  c.  101. ;  and,  after  stating  as  therein  was 
stated,  prayed  that  it  might  be  declared  that,  according 
to  the  true  construction  of  the  said  act  of  parliament,  all 
the  said  charity  estates,  funds,  and  properties  did  then  re- 
main and  continue  vested  in  the  said  petitioners  and  the 
other  of  the  eighty-three  surviving  persons  therein  named, 
or  in  such  of  them  as  were  or  might  be  living  at  the  time 
of  making  the  order  to  be  thereupon  made,  upon  the 
uses  and  trusts  and  for  the  purposes  to  which,  at  the 
time  of  the  passing  of  the  said  act  of  the  fifth  and  sixth 
of  Will.  4.,  the  same  were  applicable  as  aforesaid ;  and 
that  they  the  said  petitioners  and  the  said  other  persons 
might  be  at  liberty  and  might  be  authorised  to  adminis- 
ter and  apply  the  same,  and  the  rents,  interests,  divi- 
dends, and  annual  profits  thereof,  upon  and  for  such 
uses,  trusts  and  purposes,  in  like  manner  as  the  same 
had  been  theretofore  applied ;  or,  in  case  it  should  ap- 
pear to  the  Court  that  such  is  not  the  true  construction 
of  the  said  act,  then  that  they  the  said  petitioners  and 
such  other  persons  as  aforesaid  might  be  appointed 
trustees  for  the  aforesaid  purposes,  or  otherwise  that  it 
might  be  referred  to  the  Master  of  the  vacation  to  ap- 

3  c  2 
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1839.        point  proper  persons  to  be  such  trustees,  with  liberty 

■  for  them  the  said  petitioners  and  the  said  other  persons 

BiGNOLD       ^  propose  themselves  as  such  trustees,  and  that  in  the 

Springfield,  mean  time  tiie  said  petitioners  and  the  said  other  persons 

might  be  at  liberty  to  act  in  the  administration  of  the 
said  estates  and  funds,  rents  and  income  thereof,  and 
that  all  proper  directions  might  be  given  for  effectuating 
the  aforesaid  purposes,  and  for  duly  administering  the  said 
estates  and  premises,  and  that  the  costs  of  and  incident 
to  the  said  application  might  be  paid  out  of  the  said 
trust  estates ;  or  that  his  Lordship  would  make  such 
further  or  other  order  as  to  his  Lordship  should  seem 
meet. 

•  On  the  19th  of  August  1836  the  Respondents  pre- 
sented their  petition  to  the  Lord  Chancellor,  which  was 
Intitled,  "  In  Chancery,  and  in  the  Matter  of  the  Cha- 
rities in  the  Borough  and  City  of  Nof-wichy  called  re- 
spectively the  Great  Hospital,  Dougkt^s  Hospital,  the 
Boys'  Hospital,  the  Girls'  Hospital,  the  Bamham  Brocm 
Estate,  Luke  Fisher's  Charity,  Elizabeth  Pendleims 
Charity,  the  Reverend  ^E^/ioarrf  Warn^s  Charity,  Alder- 
man Bickerdike*s  Charily,  Justice  Mannas  Charity,  Sir 
Peter  Seaman's  Charity,  Thomas  Vere's  Charity,  Alder- 
man Augustine Bri^^  Charity,  Alderman  Robert  Crade's 
Charity,  the  Preachers'  Money,  the  Smithfield  Money, 
Sir  Thomas  White's  Money,  the  Reverend  John  Van- 
ghan's  Money,  Alderman  John  Mann's  Money,  Williatn 
Doughty's  Money,  Joseph  Laoeland^s  Money,  Roger 
Crowds  Money,  Alderman  Thomas  Petius's  Monej, 
Thomas  Doughir/s  Money,  Alderman  Augustus  Scoiio:s^s 
Money,  Nathaniel  Coafs  Money,  Mrs.  Anne  Craskis 
Money,  and  Alderman  Edward  Nutting's  Money :  and  in 
the  matter  of  an  act  of  parliament  made  and  passed  in  the 
fifth  and. sixth  years  of  his  late  majesty  King  George  the 
Third,  intitled,  *  An  act  to  provide  a  summary  remedy  in 
cases  of  abuses  of  trusts  created  for- charitable  purposes : ' 
and  in  the  matter  of  an  act  of  parliament  made  and 
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passed  in  the  fifth  and  sixth  years  of  the  reign  of  his        1899. 

present  Majesty,   King"  WiUiam   the   Fourth,   intitled,       

*  An    act  to  provide   for  the  regulation  of  municipal  ^ 

corporations  in  England  and  Wahs :  *  and,  after  stating  Spbikgfueld. 
as  therein  was  stated,  the  said  petition  prayed  that  it 
might  be  referred  to  one  of  the  Masters  of  the  said 
Court  to  approve  of  some  proper  persons  to  be  appoint- 
ed trustees  of  the  said  charities ;  or  that  his  Lordship 
would  make  such  other  order  for  the  administration  of 
such  trust-estates  as  to  his  Lordship  might  seem  just 
and  fit." 

Affidavits  were  filed  in  support  of  the  said  petitions  of 
the  Appellants  and  Respondents,  and  the  two  petitions 
came  on  to  be  heard  together  before  the  Lord  Chan- 
cellor, who  was  pleased  to  order  that  it  should  be  rer 
ferred  to  the  Master  of  the  Court  in  attendance  during 
the  vacation  to  appoint  proper  persons  to  be  trustees  of 
and  for  the  charity  estates  and  property  then  late  vested 
in  or  under  the  administration  of  the  corporation  of 
Norwich^  or  any  of  the  members  thereof  in  that  charac  • 
ter  which  were  affected  by  the  seventy-first  section  of  the 
said  act  of  parliament  of  the  fifth  and  sixth  WiU.  4. ;  and 
that  all  deeds,  books,  papers,  and  writings  in  the  custody 
or  power  of  the  parties,  relating  to  the  said  charity 
estates  and  property,  should  be  produced  before  the  said 
Master  upon  oath  as  he  should  direct,  and  that  he  was 
to  be  at  liberty  to  state  any  special  circumstances  as  he 
should  think  fit ;  and  his  Lordship  reserved  the  con- 
sideration of  all  further  directions,  and  of  the  costs  of 
the  said  applications,  and  any  of  the  parties  were  to 
be  at  liberty  to  apply  to  the  Court  as  there  should  be 
occasion. 

On  the  14th  of  Februaty  1837  the  Appellants  pre- 
sented their  present  petition  of  appeal  to  the  House  of 
Lords. 
On  the  22d  of  March  1837  the  Respondents  pre- 

3c  S 
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18S9.        sented  their  petition  to  the  Hoase  of  Lords,  submit- 

"        ting  that  the  said  order  of  the  Lord  Chancellor  was 

^  final  and  conclusive,  and  that  no  appeal  lay  tberefrom, 

BnuKonuiD.   and  praying  that  the  said  petition  of  appeal  might  be 

dismissed  with  costs,  or  that  the  benefit  of  the  objecdoa 
to  the  said  appeal  might  be  reserved  to  the  Respondents 
to  the  hearing  of  the  present  appeal. 
The  case  was  argued  by  Bruce  and  Jacob  on  tbe 
'  part  of  the  Appellants,  and  by  the  Attorney  General  and 
Pemberton  on  the  part  of  the  Respondents. 

For  the  Appellants  it  was  contended  that  the  Chao- 
cellor's  order  was  erroneous  and  ought  to  be  reversed, 

First  —  Because  the   charity  estates  and   property 
which,  at  the  time  of  the  passing  of  the  said  act  of  par- 
liament of  the  fifth  and  sixth  years  of  the  reign  of  hb 
present  majesty,  were  vested  in  or  under  the  adminis- 
tration of  the  corporation  of  Norwich,  or  any  of  the 
members  thereof  in  that  character,  and  which  were 
affected  by  tbe  seventy-first  section  of  such  act,  by  force 
and  virtue  of  the  same  act  continued  after  the  first  day 
of  August,  one  thousand  eight  hundred  and  tbirtj-six, 
vested  in  and  under  the  administration  of  the  persons 
who,  upon  and  immediately  before  that  day,  were  the 
trustees  thereof,  parliament  not  having  ordered  other- 
wise.    In  order  to  avoid  the  inconvenience  of  the  pro- 
perty being  without  a  legal  owner  on  the  1st  of  Avgu^^ 
1SS6,  the  word  or  in  the  seventy-first  section  must  be 
intended  to  mean  oi\  after  that  time,  until  parliament 
shall  otherwise  order.     Plofwd.  100.  205.  1  BL  Com,  91. 
R.  V  Bellamy  (a),  R.  v.  Everdon  (i),  Wright  v.  Kemp  0> 
Fairfield  v.  Morgan,  {d) 

Secondly— Because  it  was  not  proved  or  all^ 
that  such  persons,  or  any  of  them,  had  failed  to  admini- 

(a)  IB.S^C.  500.  (c)  8  T.  JR.  470. 

(6)  9  East,  101.  (d)  2N.R.  38. 
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the  said  estates  and  property,  or  any  part  oF  them,        1839. 
according  to  the  uses  and  trusts  to  which  the  same  were 
subject,  or  had  committed  any  breach  of  trust  whatever, 


BlONOIiD 


V. 

were  in  any  respect  unfit  to  continue  trustees  of  the  Sfrotofubld. 


Per  the  Respondents  it  was  argued  that,  if  any  appeal 
lay,  the  order  ought  to  be  affirmed, 

lilrst —  Because,  by  the  effisct  of  the  seventy-first  sec- 
tion of  the  5  4*  6  Wilt.  4.,  on  the  1st  August  1836  the 
estate  and  interest  of  the  old  trustees  entirely  ceased  and 
determined ;  there  were  therefore  no  trustees  by  whom 
the  charities  could  be  administered,  and  the  defect  could 
only  be  supplied  by  means  of  the  authority  of  the  Lord 
Chancellor  under  the  act  of  the  5  4"  6  TVilL  ♦.,  or  of 
the  Court  of  Chancery  or  Court  of  Exchequer  under 
the  act  of  the  52  G.  3.  c.  101. 

Secondly  — If  the  authority  were  considered  to  have 
been  exercised  solely  under  the  provisions  of  the  5  Sf  6 
Will.  4.,  the  order  was  not  the  subject  of  appeal :  if, 
on  the  other  hand,  the  authority  were  considered  as 
having  been  exercised  under  the  52  6.  3.  r.  101,  there 
could  be  no  doubt  of  the  authority  of  the  Lord  Chan* 
cellor  to  make  an  order  for  the  appointment  of  new 
trustees;  nor  could  such  authority  be  at  all  questionable, 
even  under  the  provisions  of  the  5  4*  ^  WiU»  4. 

The  House  requested  the  opinion  of  the  Judges  upon 
the  question,  Whether  the  administration  of  the  charity 
estates  and  funds  comprised  in  and  described  by  the 
seventy-first  section  of  5  <J  6  fK  4.  c.  76.  continued  after 
the  1st  oi  August  1836,  in  the  persons  described  in  the 
.  said  seventy-first  section,  no  subsequent  act  having 
passed  respecting  the  same  before  the  1st  of  August 
1836,  and  no  vacancy  having  been  occasioned  amongst 
such  persons  before  that  time. 

3c  4 
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18S9*  The  Judges  having  taken  time  to  consider,  their  una* 

— ^       nimous  opinion  was  now  delivered  by 

BlOVOfiD 
V. 

Sfbingfibld.       Tindal  C.  X     My  Lords,  in  answer  to  the  qaestion 

proposed  by  your  Lordships  to  her  majesty's  jud|ges, 
viz.,  whether  the  administration  of  the  charity  estates 
and  funds  comprised  in  and  described  by  the  71st  sec- 
tion o{  5  ic  6  Wi  ^.    c.  76.  continued  after  the   1st 
August  1836  in  the  persons  described  in  the  said  71st 
section,  no  subsequent  act  having  past  respecting  the 
same  before  1st  August^   1836,  and  no  vacancy  having 
been  occasioned  amongst  such  persons  before  that  time, 
I  have  the  honour  of  stating  our  opinion  to  be,  that  the 
administration  of  the  charity  estates  and  funds  referred  to 
in  the  question  did  not  continue  after  1st  August  1856 
in  the  persons  described  in  the  seventy-first  section  of  the 
act     It  was  admitted  by  the  counsel  for  the  Appellants 
in  the  course  of  the  argument,  and  very  properly  ad- 
mitted, that  it  is  impossible  to  put  any  construction  on 
the  whole  of  the  clause,   without  meeting  with  much 
difficulty.     But  we  think  ourselves  bound  to  pot  that 
interpretation  upon   it  which,  taking  the  whole  of  it 
together,  appears  to  do  the  least  violence  to  the  words 
employed  in  it,  and  at  the  same  time  to  give  a  con- 
sistent meaning  to  every  part  of  the  section.    And,  keep- 
ing this  object  in  view,  we  think  the  words  in  the  seventy- 
first  section,  that  the  powers  of  the  former  trustees  shall 
continue  ^^  until  the   1st  day  of  August  1836,  or  until 
parliament  shall  otherwise  order,  and  shall  immediately 
thereupon  utterly  cease  and  determine,"  are  to  be  con- 
strued as  if  the  words  had  been  until  the  \st  August  1 836, 
or  until  parliament  shall  '^  in  the  meantime ''  or  '^sooner'' 
otherwise  order ;  and  that  the  words  **  shall  immediately 
thereupon  utterly  cease  and  determine"  intend  that,  if 
parliament  did  not  in  the  meantime  otherwise  order,  the 
powers  should  cease  and  determine  on  the  IstAvgfoi; 
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axidy  if  parliament  did  in  the  meantime  otherwise  order,        18S9. 

that  then  they  should  cease  and  determine  upon  the  day        

lArliich  should  be  appointed  and  substituted  by  the  legis-      Bignold 
lature  instead  of  the  1st  August.     And  we  feel  ourselves  Spbinopibld« 
warranted  in  giving  this  construction  ttf  the  earlier  part 
oF  the  clause,  by  the  consideration  that  the  last  proviso 
in  the  same  clause  contains  an  enactment  relating  to  the 
same  subject-matter  of  legislation,  and  which  is  free  from 
all  ambiguity  whatever,  viz.  '^  Provided  also,  that  if  par- 
liament shall  not  otherwise  direct  before  the  said  1st  day 
of  August  1836,  the  Lord  Chancellor  shall  make  such 
orders  as  he  shall  see  fit  for  the  administration  of  such 
estates."     And  we  cannot  understand  the  legislature  to 
have  had  in  its  view  an  alteration  by  parliament,  un- 
limited in  point  of  time  in  the  former  part,  but  limited 
in  point  of  time  to  the  1st  August  in  the  latter  part  of 
the  same  section.     My  Lords,  the  construction  con- 
tended for  on  the  part  of  the  Appellants  is  further  liable 
to  this  objection,  that  it  leaves  the  time  at  which  the 
powers  of  the  former  trustees  are  to  cease  and  determine 
altogether  undefined   and     uncertain.      There    might 
happen,  according  to  that  construction,  an  interval  of 
time  of  unlimited  extent  before  parliament  might  think 
fit  **  to  interfere  and  otherwise  order,"  and  in  the  mean- 
time, it  is  obvious,  all  would  be  involved  in  doubt  and 
uncertainty.     And  again,  there  is,  as  it  appears  to  us,  a 
very  strong  objection  against  the  reading  *'  and  "  instead 
of  '^  or,"  as  contended  for  on  the  part  of  the  Appellants, 
that  is,  against  reading  the  act  thus,  "  until  the  first  day 
of  August  1836,  and  until  parliament  shall  otherwise 
order;"  for  this  would  imply  that  parliament  could 
have  no  power  to  make  such  an  order  until  after  the  1st 
August  had  passed ;    a  construction  not  only  incon- 
sistent with   the   general  authority  of  parliament,  but 
irreconcilable  with  the  proviso  above  referred  to,  which 
expressly  refers  to  an  alteration  to  be  made  before 
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1839.  l8t  August.  Upon  the  whole,  we  think  thai  the  ad- 
ministration of  the  charity  estates  and  funds  did  not 
continue  in  the  persons  described  in  the  seventy-first 


BlGNOU) 
V, 

Spbikgfxsld.  section  after  the  Ist  otAugust. 

On  the  5th  August  the  petition  and  appeal  were 
dismissed  —  the  order  confirmed —«  with  costs  to  Re- 
spondents in  respect  of  the  appeaL 


IN  THE  HOUSE  OF  LO  RDS. 

July  15.  ^^  the  Matter  of  the  Bra  ye  Peerage  and  the 

Camots  Peerage. 

Daring  the  ^T^HE    following    questions  were    proposed   to   the 

abeyance  of  a  -■-     -    . 

barony  de-  Judges  :  — 

STh^fre  S  "  During  the  abeyance  of  a  barony  descendible  to 

the  body,  one  heirs  of  the  body,  one  of  the  co-heirs  was  attiunted  for 

of  the  co-heirs  treason;  an  act  of  parliament  afterwards  passed  in  the 

was  attainted  ^  ,, 

for  treason.  foUowmg  terms : 

Afierthepass-  ««  «  An  act  to  restore  in  blood  the  sons  and  daugh- 

to  restore  in  *®'"®   ^^  Edward  Lemknor^   Esquire.      Anno 

blood  the  ions  Primo  Elizabeth^  N^  82. 

of  the  party  **  *  ^^  '"^^^  humble  and  lamentable  wise  shewen  unto 

attainted,  A.  yo'  heighness  yo'  faithfuU  and  most  obedient  subiects 

Aro"^h  the  -^^""^^^  Lewkno%  Tkotnas  Lewktufy  Steven  Lewhu/,  and 

co-heir  who  William  Lewkmfj  Jane  Lenx>kncr^  Maria  Leaokntf^  Eliza- 

was  80  at-  ifg^iig  Lewkn(r,  Anne  Lewkna^  Dorathie  LewkncTj  and 

through    '  Lucrecie  Lewkmfy  sonnes  and  daughters  to  Edwarde 

another  co-  Lewkno^j  late  of  Kyngeston  Baatsey  in   the  county  of 

heir;  Held,  Sussex.  Esquier,  that  where  the  said  Edwarde  Levhff 

that  It  was  '         i        ' 

competent  to 

determine  the  abeyance  in  favour  of  A,  or  in  favour  of  J?. 
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their  fiither,  in  the  time  of  yo'  Heighness  syster  the        1339. 
Qaene's  Ma^^  that  deade  is,  was  attaynted  of  heighe  , 

treason,  and  by  reason  thereof,  yo'  said  subiects  and       Camots 
every  of  them  standen  and  be  parsons  in  their  linage       *^®*"K®« 
and  blood  corrupted,  whereby  they  and  every  of  them 
be  not  only  deprived  of  all  manor  degrees,  states,  names, 
fames,  and  of  all  inheritance  that  shoulde  or  might  have 
come  vnto  them  or  any  of  them  from  or  by  their  saide 
father,  if  the  same  their  late  father  had  not  been  at- 
taynted, but  also  of  all  and  singular  other  inheritance 
that  shoulde  or  mighte  by  possibilitie  have  come  vnto 
yo'  saide  subiectes  by  any  other  their  collaterall  aun- 
cestor  or  auncestors  of  the  parte  of  ther  saide  father,  to 
whome  they  or  any  of  them  shoulde  or  mighte  have 
coveyed  or  may  c5veye  themselves  as  nexte  cousen  and 
heyer  of  blood  by  meane  degrees  by  their  saide  father, 
whereby  yo'  saide  subiectes  as  now  reste  out  of  all  name 
and  reputation  to  their  greate  discomforte  and  daylie 
sorrowes :  And  forasmuche  as  yo*^  saide  subiectes  be  and 
alwayes  have  been  to  yo*^  Heighnes  trewe  and  faithfuU 
subiectes,  it  may  therefore  please  yo'  Heighnes  of  yo' 
most  noble  and  habundance  grace,  and  for  the  trewe 
and  faithfuU  service  w^^  yo*^  saide  subiectes  intend  to  dve 
toyo*^  Ma^*%  and  yo'  heyres  and  successores,  during  their 
lives,  that  it  may  be  at  the  humble  sute  and  peticon  of 
yo*^  saide  subiectes  ordeyned,  established,  and  enacted 
by  yo'  Heighnes,  w^  the  assent  of  the  lords  spirituall 
and  temporal!,  and  of  the  comens,  in  this  presente  par- 
lyament  assembled,  and  by  authoritie  of  the  same,  that 
yo'  saide  subiectes  Edward  LemkncTy  Thomas  LetvkTKy^ 
Steoen  LemkruTi  William  LewkrKf,  Jane  JLemhruf^  Mary 
LcakruTj  Elizabethe  Lmkncr^  Anne  Lemknty^  Dorathie 
Lealentr^  and  Lucrecie  Leioknty^  and  every  of  them,  and 
their  heyres,  and  the  heyres  of  every  of  them,  from 
henceforth  may  and  shall  be  by  the  authoritie  of  this 
acte  restored  and  enabled  only  in  blood  and  lynage  as 
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18S9.        heyre  and  heyres  to  the  said  Edward  Z>teibw  dieir 

father,  in  suche  the  same  and  like  manner,  fourme, 

Veenle.      ^^g^'^^j  ^^^  condicon,  to  all  intents,  costruccons,  and 
purposes,  as  they  or  any  of  them,  theire  heyres  or  the 
heyres  of  any  of  them,  mighte  or  shoulde  have  been  if 
the  said  Edward  LewktK/  their  father  had  not  been 
attaynted ;    and  also  that  yo'  saide  subiectes  Edacard 
Thomas  Steven^  JViSm,  Jane,  Maty,  Eiizabeiie,  Anne, 
DoralkiCf  and  Lucrecie,  and  every  of  them,  and  their 
heyres,  and  the  heyres  of  every  of  them,  from  hence- 
forthe  may  and  shall  be  enhabled  to  demaunde  and  to  have, 
hold,  and  enioy  all  suche  lands,  ten^,  and  hereditaments, 
w^  theire  apptenances,  which  at  anye  tyme  hereafter 
shall  descende,  come,  reniayne,  on  reverte  from  any  of 
theire  collaterall  or  lyneall  auncestors  of  the  parte  of 
the  saide  Edicard  Leivkno^  their  late  father,  other  than 
suche  castells,  mannors,  lands,  ten^%  rents,  revercoDS, 
remaynders,  servics,  possessions,  and'  other  heredita- 
ments w^**  were  of  the  saide  late  Edward  Lewkmr  their 
saide  fa^ier,  in  vse,  possession,  revercon,  or  otherwise, 
the  day  of  the  attaynder  of  the  saide  Edward  Lewknir, 
or  the  day  of  the  saide  treason  by  him  comitted,  and 
other  than  such  castells,  honors,  mannors,  lands,  ten, 
and  other  hereditaments  as  yo'  Heighness  Sister  Queene 
Mary  or  yo'  Heighness  was  or  is  entitled  to  have  or 
mighte  or  oughte  to  have  by  force  of  the  said  attayndor, 
or  by  reason  of  any  office  founde  or  to  be  founde  after 
the  saide  attayndor,  in  such  and  like  manner,  fourme, 
and  condiSon  to  all  intents,  costruccons,  and  purposes 
as  if  the  saide  Edward  Lew/cno'',  late  father  to  your  saide 
subiectes,  had  never  been  attaynted,  and  as  thoughe  do 
such  attayndo'  of  the  saide  Edward  Lmkncr  had  been 
had  or  made;    and  that  yq{  saide  subiectes  Edisarde 
Lewkno^  Thomas  Lewkruf^  Steven  JLmknxy^  and  Wi^fi^ 
Lewkno%  Jane  Lewkncr,    Mary   Lewkntf,    ElizabeAe 
Lewhu/f  Anne  Lemkntf^  Dorathie  LeftxkncT^  and  iMnck 
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Camoys 

Peerage. 


X^erM>Icn(fi  and  every  of  them,  and  their  hey  res  and  the        1839. 

l^eyres  of  every  of  them,  may  hereafter  vse  and  have  any 

acoon  or  sute,  and  make  his  or  their  pedegrees  and 

conveyance  in  blood,  lynage,  and  degree  as  heyres,  or 

V^eyres  only  as  well  to  and  from  the  saide  Eiwarde 

HgetKJcmf  i\\&x  father  as  als  to  and  from  any  other  parson 

and   parsons,  in  like  manner,  fourme,  condicon,  and 

de^ee,  to  t^U  intents,  construccons,  and  purposes  as  if 

the  said  Edward  Lewkruf  their  saide*  late  father  had 

Tiever  ben  attaynted,  and  as  if  no  such  attayndor  were 

or  bad  been  hadd ;  the  corrupSon  of  blood  between  the 

saide  Edwarde  Lemhuf  and  yo'  saide  subiectes  and  their 

heyres,  or  any  acte  of  parliamente  or  judgment  at  the 

comon  lawe  concernynge  the  attayndo'  of  the  said  Ed* 

^aoard  EeaikrKfy  or  any  other  thinge  wherebye  the  blood 

of  the  saide  Edward  Lemkno'  is  or  shoulde  bee  corrupted, 

to  the  contrary  in  any  wise  not  w^standinge :  provided 

alwayes,  and  be  it  enacted  by  th'  aucthorite  aforesaide, 

that  this  presente  acte,  or  any  thinge  therein  conteyned, 

shall  not  extende  to  enhable,  restore,  or  entitle  yo'  saide 

subiectes,  or  any  of  them,  or  any  of  their  heyres,  to  any 

honours,  castells,  mannors,  lordeshippes,  lands,  tents, 

and  other  hereditaments  w***  yo'  Heigness  now  bathe  or 

had,  or  is,  mighte,  or  oughte  to  be  entitled  to  have  by 

reason  of  any  attayndor  or  attayndors  of  the  same  Ed* 

Viarde  Lewhruf^  or  otherwise,  nor  to  any  castells,  hon- 

nors,  mannors,  lordeshippes,  lands,  tents,  rents,  rever- 

cons,  servics,  and  other  hereditaments,  late  of  the  saide 

Edwarde  Lewkno^  w*^**  yo'  ma**  sister  the  late  Qtiene  Maty 

was  entitled  to  haue  by  reason  or  force  of  the  saide 

attaindo'or  otherwise,  savinge  to  yo' heighnes,  yo'  heyres 

and  successores,  and  to  all  and  euery  other  parson  and 

parsons,  bodyes  politique,  ^corporate,  their  heyres  and 

successors,  and  to  the  heieres  and  successors  of  euery  of 

them,  all  such  estate,  possession,  righte,  title,  interest, 

revercon,  remainder,  entrie^  lease  and  leases,  clayme. 
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18S9.  codiSoii)  tearme  of  years,  rents,  and  all  other  profitts 
-""-^  and  comodities  whatsoeuer  as  yo'  Heighness  or  any  of 
AMOTs  ^j^^^  hsue  in  or  to  any  honnors,  castelis,  mannors,  lands^ 
tents,  rents,  profits,  and  hereditaments,  in  such  manner, 
fournie^  and  condicon,  to  all  intents  and  purposes,  as 
thoughe  this  acte  had  neuer  been  had  or  made :  provided 
alwaise,  that  this  acte,  ne  any  thinge  therein  contejned, 
extende  not  ne  be  preiudiciall  to  yo*^  saide  mpste  humble 
subiects  or  any  of  them,  theire  heyers  or  assignes,  or 
the  heyers  or  assigns  of  any  of  them,  for  or  concerniDg 
any  mannors,  lands,  tents,  or  other  hereditaments  w^ 
yo'  saide  subiectes  or  any  of  them  haue  or  hatbe  by  any 
good,  lawfvU,  and  perfect  feoffment,  gifts,  and  assuranoe, 
or  other  conveyance  to  them  or  any  of  them  bad  or 
made  by  any  of  their  lyneall  or  collateral!  ancestors,  or 
by  any  other  parson  or  parsons.' 

^*  A.  claims  through  the  co-heir  who  was  so  attainted. 
B.  claims  through  another  co-heir. 

*^  First,  Is  it  competent  for  the  Crown  to  determine 
the  abeyance  in  favour  of  A.  ? 

•*  Secondly,  Is  it  competent  for  the  Crown  to  de- 
termine the  abeyance  in  favour  of  JB.?" 

The  Judges  requested  time  to  consider  these  ques^ 
tions ;  and  now 

TiNDAL  C.  J.  delivered  the  unanimous  opinions  of 
the  Judges,  as  follows :  — 

My  Lords,  In  the  questions  proposed  by  your 
Lordships'  house  to  Her  Majesty's  Judges,  it  is  first 
supposed^  that  during  the  abeyance  of  a  barony  de- 
scendible to  the  heirs  of  the  body,  one  of  the  co-heirs  is 
attainted  for  treason,  and  ^after  reference  made  to  a 
certain  act  of  parliament  past  in  the  first  year  of  Queen 
Elizabeth^  intituled  *'  An  act  to  restore  in  blood  the  sous 
and    daughters  of  Edward  Lewknar^  Esquire^"  it  is 
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Airthar  supposed,  that  A*  claims  through  the  co-heir        1839. 
iwho  was  so  attainted,  and  B.  through  anotheif  co-heir ;        — ^ 
And  your  Lordships   then  require  the  opinion  of  the       Camoys 
Judges  on  these  two  points ;  viz.,  first,  is  it  competent 
for  the  Crown  to  determine  the  abeyance  in  favour  of 
^.  ?  and,  secondly,  is  it  competent  for  the  Crown  to 
determine  the  abeyance  in  favour  of  B.f    And  although 
^be   consideration  of    the   questions   submitted   to    us 
involves  some  matters  of  curious  learning,  upon  which 
no  direct  authority  is  to  be  found  in  the  books,  yet, 

looking   at  the    principle  by  which  we   conceive  the 

• 

subject  matter  of  those  questions  is  to  be  governed,  and 
reasoning  by  the  analogy  to  be  derived  from  the  decisions 
of  our  courts  of  law,  so  far  as  they  can  be  held  to  apply 
to  inheritances  of  so  peculiar  a  nature  as  those  under 
consideration,  and  still  further  bearing  in  mind  the 
decisions  of  this  House  on  coses  which  have  been  brought 
before  it,  the  Judges  (a)  who  have  heard  the  argument  at 
your  Lordships'  bar  have  arrived  at  the  unanimous 
opinion,  that  both  the  questions  proposed  to  us  are  to 
be  answered  in  the  affirmative. 

My  Lords,  the  general  rule  by  which  the  abeyance 
of  a  dignity  or  title  of  honour  is  governed  was  not 
disputed  at  your  Lordships'  bar.  It  has  been  indeed  the 
established  and  undoubted  law  upon  this  subject  from 
a  very  early  period  of  our  history,  that  in  the  case  of 
a  barony  descendible,  either  to  the  heirs  general  or  to 
the  heirs  of  the  body,  if  the  baron  die,  leaving  only 
daughters  or  sisters  or  other  co-heirs,  the  dignity  is  in 
abeyance  so  long  as  more  than  one  of  such  co-heirs  is 
in  existence :  but  so  nevertheless  that  the  Crown,  the 
sovereign  of  honour  and  dignity,  may  at  any  time  during 
such  abeyance  determine  it  by  conferring  the  dignity  on 

(a)  TindalCJ.;  VaughanJ.;      liama  J. ;   Coleridge  J.  ;  Er9* 
Parke  fi. ;  Bosanquet  J. :  Pat-      kine  J. ;  Maule  B. 
tuon  J. ;    Qumey  B. ;    Wil" 
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1839^        whichever  of  the  co-heirs  it  pleases  :  but  if  the  Crown 
■        do  not  exercise  such  prerogative,  and  the  lines  of  all 

Camots       ^jjg  co-heirs  but  one  become  extinct,  then  the  abeyance 
is  at  an  end,  and  such  only  surviving  co-heir  is  entitled 
as  a  matter  of  right  to  the  enjoyment  of  the  dignity. 
Lord  CokCi  indeed,  in  his  First  Institute^  165  at,  seems  to 
think  that  such  has  been  the  law  from  the  time  of  the 
Conquest ;  but  it  has  at  all  events  been  acted  upon  at 
the  least  as  early  as  the  reign  of  Henry  the  Sixth,  who 
in  the  case  of  the  Lord  Cromwell  dying   without  issue 
male,    and    leaving    several   daughters,   preferred  the 
youngest ;  and  in  more  modern  times  this  exercise  of 
the  royal  prerogative  has  been  repeatedly  put  in  forces 
as,  amongst  many  others,  in  the  case  of  the  earldom  of 
Oxford  iti  1625,  and  in  that  of  the  barony  of  Greyoi 
BMhin.  (See  CollMs  Claims,  &c.,  pp.  175.  248.)    Bat 
the  great  contention  at  ypur  Lordship's  bar  has  turned, 
not  upon  the  fact,  but  upon  the  nature  and  qualities  of 
this  abeyancy,  and  upon  the  legal  consequences  of  the 
attainder  of  one  of  the  co-heirs  pending  such  abeyance; 
it  being  contended  on  the  one  part,  that  the  attainder 
of  one  co-heir  operates    as    a   forfeiture  and   extin- 
guishment of  the  dignity  as  to  all,  and  consequently 
as  a  restraint  of  the  exercise  of  the  royal  prerogative 
in  giving  a  preference  to  any  of  the  unattainted  co-heirs; 
whereas  it  is  argued  on  the  part  x)f  the  claimants,  that 
it  can  have  no  effect  whatever  upon  the  unattainted  line, 
but  at  the  utmost  restrains  the  Crown  from  conferring 
the  dignity  on  any  descendant  in  the  attainted  line  so 
long  as  the  corruption  of  blood  by  means  of  the  attainder 
continues. 

And  the  argument  upon  which  the  forfeiture  or  total 
extinguishment  of  the  dignity  rests  for  its  support  is  this, 
that  the  abeyance  of  a  dignity  means  no  more  than  that 
the  person  who  shall  enjoy  it  is  at  the  time  in  uncertainty 
and  expectation,  not  that  the  inheriiance  itself  is  in  sos- 
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pense;  but  that  such  inheritance  in  the  meantime  de*       18S9. 

scends  to  and  vests  in  all  the  co-heirs  equally,  and  that       — — - 

the  digfiity  being  so  vested  jointly  and  equally  in  all  the      ^'^^oYg 

co-heirs,  and  being  at  the  same  time  in  its  own  nature 

indivisible  and  impartible,  the  attainder  of  one  co-h^ir 

works  the  forfeiture  of  his  share,  and  all  the  parts  or 

shares  in  the  barony  being  essential  to  the  constitution 

of  the  dignity  of  baron,  and  one  of  them  being  forfeited, 

the  whole  becomes  necessarily  extinguished.     And  the 

authority  which  has  been  principally    relied  upon  in 

support  of  these  positions^  is  the  very  learned  speech  of 

X-ord  Chief  Justice  Eyre  when  called  upon  to  deliver 

the  opinions  of  the  Judges  in  answer  to  the  question 

proposed  to  them  by  this  House  in  the  year  1795,  on 

occasion  of  a  claim  to  the  barony  of  Beaumont :  in  one 

part  of  which  speech  that  learned  person  had  expressed 

himself,  that  *'  the  title  of  the  co-heirs  of  a  barony  is  that  of 

unus  haeres  and  unum  corpus  —  it  is  unitas  Juris  —  they 

must  take  it,  and  it  must  vest  in  them  as  the  heir  of  the 

ancestors" 

Now,  before  entering  upon  any  discussion  of  the 
points  submitted  to  us,  it  is  to  be  observed,  that 
this  dictum  of  Lord  Chief  Justice  Eyre,  upon  which  so 
great  reliance  has  been  placed^  was  not  in  any  way 
necessary  for  the  determination  of  the  question  put 
upon  that  occasion  by  your  Lordships'  House  to  the 
Judges.  The  question  submitted  to  therm  was,  whether, 
supposing  the  claimant  to  have  proved  himself  one  of 
the  co-heirs  of  the  barony  of  Beaumont^  he  was  then 
entitled  of  right  to  the  barony;  or,  in  other  words, 
whether  one  of  two  co-heirs  was  a  complete  heir  to  the 
ancestor :  a  question  which  the  Judges  necessarily  an- 
swered in  the  negative.  But  this  answer  must  equally 
have  been  given  by  them,  whether  the  dignity  had 
vested  in  the  co-heirs,  or  whether  it  had,  by  means  of 
its  being  in  abeyance,  become  vested  in  the  Crown ;  in 

VOL-  V.  S  D 
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18S9.  either  case  the  answer  to  the  question  must  have  been, 
— —  that  the  one  co-heir  was  not  the  complete  heir,  so  as  to 
Caiiots  ^igj j^  ^i^^  barony  as  a  matter  of  right.  The  obscrvatioa 
therefore,  to  whatever  weight  it  may  be  entitled  as 
coming  from  so  able  a  judge,  is  not  to  be  considered  as 
bearing  the  same  stamp  of  authority  as  the  opinion  of 
the  Judges  expressed  on  the  very  point  on  which  they 
were  called  to  advise. 

And  it  is  obvious  that  the  whole  strength  of  the 
position  advanced  by  the  Attorney-Greneral  must  depend 
on  these  two  data :  First,  that  when  a  barony  is  in 
abeyance,  the  share  of  each  co-heir  in  such  barony 
descends  to  and  vests  in  such  co-heir ;  and,  secondly, 
that  the  attainder  of  any  one  co-heir  operates  as  a  for- 
feiture of  the  part  so  vested  in  him ;  for  if  either  of 
these  data  fail,  — -  if,  on  the  one  hand,  such  be  the 
nature  of  the  abeyance  of  a  dignity  that  it  causes  the 
dignity  to  revert  to  or  be  in  the  Crown,  or,  in  the 
language  of  the  old  books,  to  exist  in  contemplation  of 
law  only,  instead  of  vesting  in  the  co-heirs,  as  is  the 
case  with  lands  and  other  descendible  hereditaments,  it 
is  manifest  there  can  be  no  forfeiture  by  the  co-heir  of 
that  which  was  not  in  him  at  the  time  of  the  attainder; 
and  again,  even  admitting  that  the  share  of  this  im- 
partible dignity  did,  upon  the  abeyance  taking  place, 
descend  to  and  vest  in  the  co-heir,  still,  if  his  interest  is 
not  a  right  of  such  a  nature  or  description  as  can  be  the 
subject  of  forfeiture,  —  in  either  case  the  consequence 
which  has  been  deduced  from  the  premises,  that  the 
whole  dignity  is  extinguished  or  gone,  becomes  alto- 
gether untenable. 

In  order,  therefore,  to  arrive  at  a  just  conclusion  on 
the  questions  put  to  us,  it  may  be  advisable  to  consider, 
in  the  first  place,  the  properties  of  the  abeyance  of  a 
dignity,  and  the  legal  consequences  which  flow  froin 
such  abeyance ;  and,  in  the  next  place,  how  fiu*  any 
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right  or  interest  which  can  by  possibility  vest  in  the  co-  1889. 
heir  pending  the  abeyancy,  is  capable  by  law  of  being  — — 
the  subject-matter  of  forfeiture.  Camovs 

IVf  y  Lords,  all  the  instances  found  in  the  books,  of 
the  inheritance  in  land  or  other  tenements  being  in  abey- 
ance, have  this   common   property,   that  there  is  no 
person  in  existence  who  is  capable  of  taking.     Tenant 
for  term  of  another  life  dies ;  the  freehold  is  said  to  be 
in  abeyance  until  the  occupant  enters.    Lease  for  life, 
remainder  to  the  right  heirs  of  J.  jS.  ;  the  fee-simple  is 
in  abeyance  till  J.  S.  dies.     {Co.  Lilt,  342  b.)    If  the 
parson  of  a  church  dies,  the  freehold  of  the  glebe  is  in 
none  during  the  time  the  parsonage  is  void,  but  in 
abeyance,  viz.  in  consideration  and  in  the  understanding 
of  the  law  until  another  be  made  parson  of  the  same 
church ;  and  immediately  when  another  is  made  parson 
the  freehold  in  deed  is  in  him  as  successor.     {Littleton^ 
s.  647*)      And   it  is   an   admitted    consequence,   that 
where  the  right  of  the  fee-simple  is  in  such  abeyance, 
that  by  possibility  it  may  every  hour  come  in  esse^  there 
the  fee-simple  cannot  be  charged,  granted,  or  forfeited 
until  it  come  in  esse.     Lease  for  life,  remainder  to  the 
right  heirs  of  c7.  S.;  the  fee-simple  cannot  be  charged  till 
</•  S.  be  dead  (Co.  LiiL  343.) ;  or,  as  is  stated  in  Termer 
de  la  Ley^  title  Abeyance^  after  one  comes  in  i^xistence 
to  take,  it  is  no  longer  in  abeyance,  but  in  such  sort 
^*  that  the  right  heir  may  grant,  forfeit^  or  otherwise 
dispose  of  the  same." 

Further,  the  peculiar  nature  of  the  inheritance  in  a 
dignity  or  title  of  honour  has  an  important  bearing  on 
the  question,  whether  it  is  capable  of  vesting  in  co-heirs. 
That  lands  and  tenements  of  inheritance  vest  in  co-heirs 
is  undeniable ;  the  law  of  parcenary  is  too  veil  known 
to  make  it  necessary  to  advert  to  it.  But  in  all  the 
mstances  in  which  inheritances  are  stated  in  our  books 
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1839*        to  vest  in  co-heirs,  that  is,  in  several  persons  making 
— — -       together  one  heir,  it  would  be  found  the  hereditament 
Cahovs      ig  always  capable  of  being  actually  enjoyed  by  the  co- 
heirs.    Land  itself  may  be  either  held  and  enjoyed  by 
all  the  co-heirs  jointly,  or,  after  partition  made,  by  eadi 
co-heir  in  severalty.     Where  the  tenements  are  in  thdr 
nature  entire  and  indivisible,  as  in  the  case  of  advow- 
sons,  the  co-heirs  may  enjoy  by  appointing  to  the  living 
in  turn,  according  to  their  seniori^.     If  under  the  an- 
cient law  a  villein  had  descended  to  the  co-heirs,  ^tber 
the  profits  were  divided,  or  one  co-heir  had  the  services 
of  the  villein  for  one  week,  the  other  for  the  next.    In 
the  case  of  common  without  number,  or  pischary,  es- 
tovers, and  the  like,  the  eldest  co-heir  shall  take,  and 
the  rest  shall  have  contribution ;  or  if  the  eldest  cannot 
make  contribution,  there  shall  be  an  allotment  made  to 
the  one  for  so  long  time,  and  afterwards  to  the  others; 
and  so  as  to  a  mill  or  a  toll.     But  in  all  these  cases  the 
subject-matter  is  capable  of  actual  pernancy  and  enjoy- 
ment, and  it  is  absolutely  necessary  for  the  purpose  of 
having  such  enjoyment  that  it  should  descend  to  and 
vest  in  the  co-heirs;  the  inheritance  therefore  descends 
upon  them,  and  they  settle  and  arrange  the  mode  of 
enjoyment  amongst  themselves.     But  far  different  is  the 
case  of  a  dignity ;  it  is  an  inheritance  which  is  pecu- 
liarly, sui generis;  it  is  not  only  in  its  nature  impartible 
amongst  the  co-heirs,  but  in  its  undivided  state  utterly 
incapable  of  being  enjoyed  by  one  co-heir.     They  cafr 
not  all  take  the  barony ;  no  one  can  take  it  by  law  in 
preference  to  another:    nor  is  there  any  mode,  by 
mutual  arrangement,  concession,  or  otherwise,  by  which 
all  can  enable  any  individual  co-heir  to  wear  the  dignity* 
The  reason  therefore  fails  for  holding  that  they  take  the 
inheritance  of  the  barony,  when  they  cannot  take  it  for 
any  available  purpose.    And  this  consideration  at  the 
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same  time  fortifies  and  confirms  the  doctrine  of  abey-       18S9. 

ance  as  understood  in  ancient  times,  which  places  the       

inheritance  anywhere,  rather  than  in  the  co-heirs.  Camoyb 

And  this  mode  of  reasoning  agrees  with  the  law  laid 

down  by  Lord  Coke  {First  Institute^  165  a.),  viz.,  "  that 

the  King,  who  is  the  Sovereign  of  honour  and  dignity, 

may,  for  the  uncertainty,  confer  the  dignity  upon  which 

of  the  daughters  he  pleases;"  and  again   with  that  of 

Whitlockey  who  says,  "  the  King  may  revi'oe  the  honour 

in  the  issue  of  either,  or  suffer  it  to  lie  in  abeyance  or 

unrevived;'*  language  which  of  itself  seems  to  import 

that  the  dignity  has  not  vested  in  any  of  the  co-heirs; 

for  he  that  has  the  power  to  confer^  must  already  have 

the  dignity  in  himself,  before  and  at  the  time  of  his  ^o 

conferring  it;  whereas  if  the  dignity  was  already  vested 

in  others,  it  must  first  be  devested  out  of  those  co-heirs, 

before,  in  strictness  of  language,  the  Sovereign  would  be 

in  a  condition  to  confer  it.  The  writ  of  summons,  or  the 

patent,  according  as  the  co-heir  is  a  male  or  female, 

must,  on  that  supposition,  have  a  double  operation,  one 

of  which  is  very  foreign  to  the  nature' of  either,  namely, 

that  of  devesting  the  inheritance  in  the  dignity  out  of 

the  several  co-heirs,  except  as  to  the  one  who  is  favoured 

and  preferred,  and  uniting  the  different  shares  in  him. 

Looking  therefore  at  the  peculiar  description  and 
properties  of  a  dignity  or  name  of  nobility,  there  ap- 
pears nothing  in  the  nature  of  the  inheritance,  or,  in 
reason,  that  should,  dprioriy  cause  it  to  descend  to  and 
vest  in  co-heirs  who  are  altogether  incapable  of  taking, 
in  the  only  way  in  which  the  subject-matter  can  be  en- 
joyed, that  is,  by  wearing  the  dignity;  and,  on  the 
contrary,  it  would  seem  much  more  suitable  to  its 
nature,  and  more  consonant  to  reason,  that  when  it  has 
arrived  in  the  stream  of  descent  at  a  point  beyond  which 
it  can  no  longer  proceed  in  its  regular  course,  when  it  is 
confessedly  by  all  in  a  state  of  abeyance,  that  it  should 
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1889.  revert  to,  and  so  long  as  such  abeyance  continues,  re- 
main in  the  Crown,  that  fountain  of  honour  from  which 
it  originally  proceeded. 

But  there  is  an  authority  on  this  subject  entitled  to 
the  greatest  weight,  and  proving  that  this  doctrine  does 
not  rest  upon  speculation  and  argument  alone ;  I  allude 
to  the  judgment  in  the  case  of  the  claims  of  the  Lord 
Willoughby  of  Ercsby  and  the   Earl  of  Oxford  to  the 
great  office  of  Lord  Chamberlain,  and  the  baronies  of 
Bulbeckf  Sandfordi  and  Badlesmere.     In  that  case  the 
Judges  certify  to  your  Lordships'  House,  <*that  John, 
the  fifth   Earl  of  Oxford^  ^J>"^  without  issue,  those 
baronies  descended  upon  his  sisters  and  heirs,  but  these 
dignities  being  entire,  and  not  dividable,  they  became 
incapable  of  the  same,  otherwise  than  by  gift  from  the 
Crown,  and  they,  in  strictness  of  law,  reverted  unto  and 
were  in  the  disposition  of  King  Henry  the  Eighth!*    CoO* 
Claims^  175. ;  Sir  fV.  Jon.  Rep.  96.      And  again,  in  a 
further  opinion,  the  language  employed  by  the  same 
eminent  Judges  is  this,  ''That  by  the  death  of  Earl 
John  in  18  Henry  the  Eighth"  {Coll.  p.  180.)  «' without 
issue,  leaving  three  sisters,  those  honours  returned  to  the 
Crown  in  strict  construction  of  law ;"  and  thereupon  this 
House  agreed,  '^that  the  three  baronies  are  in  his  Ma- 
jesty's disposition;"  and  in  the  formal  certificate  de- 
livered to  the  King  of  the  opinion  of  this  House  they 
say,  **  That  for  the  baronies,  they  are  wholly  in  your 
Majesty's  hands,   to  dispose  at  your  own   pleasure.*' 
Jour,  vol,  iii.  p.  552.      Now,  although  it  must  be  ad- 
mitted that  the  generality  of  this  certificate,  which  per- 
haps exceeded  in  its  application  what  was  intended  by 
the  learned  Judges  themselves,  has  been  in  subsequent 
eases  qualified  and  limited  by  restraining  the  power  of 
the  Crown  to  that  of  selecting  one  amongst  the  co-heirs, 
and  again,  in  another  particular,  viz\,  that  the  co-heirs 
being  reduced  to  one,  such  surviving  co-heir  has  the 
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right;  still  the  main  ground  of  the  decision^  viz*.,  that  1839. 

the  dignity  had  reverted  to  the  Crown,  remains  alto-  

gether  unshaken ;  and  the  inference  to  be  drawn  from  Camots 


that  judgment  is,  that  where  all  have  equal  pretence, 
and  no  one  can  claim  ex  debito^  the  dignity  is  to  be  con- 
sidered as  in  the  Crown. 

And  as  to  the  objection  urged  by  Mr.  Attorney-Ge- 
neral, that  there  must  of  necessity  be  an  actual  descent 
and  vesting  in  the  co-heirs,  for  on  no  other  supposition 
could  the  only  surviving  co-heir  claim  a  writ  of  sum- 
mons as  a  matter  of  right ;  the  answer  may  well  be,  that 
when  the  number  is  reduced  to  one,  the  only  reason 
and  cause  of  any  suspension  or  abeyance  is  at  an  end, 
and  that  the  reason  ceasing,  the  consequence  also  ceases, 
and  the  whole  entire  and  impartible  dignity  may  then 
be  well  supposed  to  fall  upon  the  complete  heir,  as  in 
the  usual  course  of  descent. 

Now  if  it  be  the  law,  that  the  barony  does  not  descend 
to  the  co-heirs,  and  vest  in  each  in  separate  parts  and 
shares,  there  is  at  once  an  answer  to  the  question, 
whether,  whilst  the  dignity  is  in  abeyance,  the  attainder 
of  one  of  the  co-heirs  shall  operate  as  a  forfeiture  or 
extinguishment  of  such  dignity ;  for  upon  that  suppo* 
sition  there  was  nothing  in  the  person  attainted  which 
could  become  the  subject  of  forfeiture ;  the  whole  had 
reverted  to  the  Crown  for  the  preservation  of  the  title 
until  the  co-heirs  were  reduced  to  one,  or  until  the 
Crown  in  the  meantime  declared  a  preference.  Privatio 
prasiqfponit  habitum;  and  on  the  supposition  above 
made,  the  party  who  was  attainted  had  nothing  in  the 
dignity  to  forfeit. 

But,  my  Lords,  conceding,  for  the  sake  of  argument, 
and  for  that  purpose  only,  that  pending  the  abeyance 
the  inheritance  in  the  dignity  had  descended  to  and 
amongst  the  several  co-heirs  in  the  same  manner  as  any 
other  inheritance,  still  no  authority  has  been  cited  in 
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1839.        support  of  the  position  that  the  attiunder  of  one  co-heir 

would  operate  as  a  forfeiture  of  the  whole  dignity.     It 

Camoys  jg  evident  from  the  old  authorities  that  in  the  case  of 
land  a  co-heir  attainted  of  felony  or  treason  forfeits  the 
share  descended  to  him»  and  that  share  only.  If  the 
other  CO  heirs  sue,  and  there  is  a  plea  in  abatement  that 
one  of  the  co-heirs  is  not  joined  as  a  co-demandant, 
those  who  are  demandants  may  reply,  '^  that  he  need 
not  be  joined,  for  that  he  has  committed  felony,  so  that 
he  is  not  a  parcener."  {FlelOf  cap.  48.,  De  exaptUmt 
ex  amissimie  partidpis.)  If,  therefore,  the  inheritance 
had  descended,  and  had  been  considered  as  partible, 
the  attainder  of  one  co-heir  could  not  have  operated  as 
a  forfeiture  of  the  title  to  the  shares  vested  in  the  other 
co-heirs.  And  if  such  be  the  law  in  cases  of  partible 
inheritances,  it  would  surely  be  a  strange  condnsioD, 
that  because,  from  the  peculiar  nature  of  a  dignity,  it  is 
impartible,  therefore  the  whole  should  be  forfeited  by 
the  attainder  of  one.  Forfeiture  is  always  odious  in  the 
eye  of  the  law ;  and  the  inference,  at  once  more  just, 
and  more  consistent  with  the  genius  of  our  law,  would 
be,  that  where  the  inheritance  is  impartible,  on  that 
very  account  there  should  be  no  forfeiture  at  all,  inas- 
much as  the  opposite  determination  would  confound  in 
one  common  punishment  the  innocent  with  the  guilty. 

And,  my  Lords,  it  should  be  further  considered, 
whether  the  interest  which  devolves  upon  each  co-heir 
pending  the  abeyancy,  supposing  the  dignity  not  to  revert 
to  the  Crown,  is  of  such  a  nature  and  description  as  to 
be  the  subject  of  forfeiture,  either  by  coounon  law  or  sta- 
tute. That  all  dignities  or  titles  of  honour,  whatever  be 
the  estate  in  them,  are  forfeited  and  lost  by  the  attainder 
of  the  possessor  for  high  treason,  is  undoubted  law.  *'Is 
it  not "  —  as  has  been  justly  asked  by  Mr.  Charles  York 
in  his  Considerations  on  the  Lam  of  Forfeiture  (p*3(X) 
-—  **  both  natural  and  politic,  that  a  dtstiiiction  bestowed 
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only    for  the  praise  of  them   who  do  well,   should  be  .     1BS9* 

forfeitable  on  the  commission  of  crimes,  for  a  terror  to  ■ 

evildoers  ?  "     But  neither  by  common  law  or  statute  did       Camoys 

Peerage* 
the   law  of  forfeiture  comprehend  within  its  limit  any 

such    right  as  that  which  is  supposed  to  exist  in  the 
attainted  co-heir,  or  any  right  bearing  any  analogy  to  it. 
At  common  law  the  only  real  estate  which  was  forfeited 
by  attainder  for  treason,  were  all  the  lands  of  inheritance 
ivfaereof  the  offender  was  seised  in  his  own  right,  and 
all  rights  of  entry  to  lands  in  the  hands  of  a  wrongdoer ; 
an<i  under  the  statutes  26th  Henry  the  Eighth,  cap.  13., 
and  33d  Henry  the  Eighth,  cap.  20.,  such  forfeiture  was 
made  to  extend  to  estates  tail  vested  in  possession ;  but 
it  has  always  been  held,  that  neither  by  common  law  or 
statute  was  a  mere  right  of  action  to  lands  in  the  hands 
of  a  stranger,  as  for  instance  in  the  hands  of  a  discon- 
tinuee,  or  of  the  heir  of  the  disseisor,  forfeitable  by 
attainder  for  treason.  (Co.  Litt.  348.,  Com.  Dig.^  For' 
feitwre^  B.  1.,  3.  Hep.  2.  6.)    But  how  far  doefe  the  in- 
terest which  is  in  the  attainted  co-heir  at  the  time  of  the 
attainder  fall  short  of  a  right  of  action?    It  is  a  part  or 
portion  only  of  the  title  of  co-heir  to  the  dignity,  giving 
the  possessor  of  it  at  the  utmost  a  just  precarium,  a  mere 
power  of  asking  from    the  grace  and  favour  of  the 
Sovereign  that  the  abeyant  dignity  may  be  conferred 
upon  him,  with  the  distant  chance  that  in  case  all  the 
other  lines  should  fail,  the  attainted  co-heir  may,  in 
case  the  corruption  of  blood  be  removed,   wear  the 
dignity  himself. 

Other  considerations,  of  a  nature  perfectly  distinct, 
range  themselves  on  the  same  side  of  the  question,  and 
strengthen  the  inference  that  no  forfeiture  of  the  dignity 
can  under  the  circumstances  assumed,  take  place.  To 
hold  that  the  dignity  is  extinguished  or  forfeited,  whilst 
it  remains  with  the  Crown  by  an  exercise  of  its  pre- 
rogative to  revive  it,  and  confer  that  dignity  on  one  of 
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1889.       the  innocent  co-heirs,  what  is  it  in  effect,  but  to  abridge 
and  limit  such  prerogative  of  the  Crown,  and  to  operate 
more  as  a  penalty  upon  the  innocent  co-heirs  than  on 
the  guilty  offender?    And  I  must  confess  I  feel  strongly 
the  weight  of  the  observation  which  has  been  made  at 
your  Lordships'  bar,  that  if  the  attainder  of  one  of  the 
co-heirs  of  a  barony  whilst  it  is  in  abeyance  causes  the 
extinguishment  or  forfeiture  of  the  abeyant  barony,  it 
must  be  matter  of  very  considerable  doubt  whether 
such  an  attainder,  after  the  abeyance  has  been  deter- 
mined, and  the  barony  revived  by  the  Crown,  mast 
not  be  attended  with  a  similar  consequence ;  for  it  is 
one  and  the  same  dignity  whether  it  is  in  abeyance  or  in 
possession ;  and,  upon  all  just  principles  of  reasoning, 
the  continued  existence  of  such  dignity  must  he  held  to 
depend  equally,  in  both   cases,  upon  the  same  title, 
and  the  same  connexion  with  the  deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these 
additional  arguments,  because,  as  it  appears  to  me,  the 
very  principle  now  under  discussion,  viz.,  that  the 
attainder  of  one  of  the  co-heirs  shall  not  operate  as  a 
bar  to  one  claiming  through  another  of  the  co-heirs  to 
the  dignity,  has  been  virtually  adopted  and  acted  upon 
by  your  Lordships'  House  in  several  cases.  I  refer  to 
the  case  of  the  Powys  barony,  where  John  Gray^  the 
descendant  of  one  of  the  co-heirs  of  Edward  CharUton, 
Lord  PaisySi  was  summoned  to  parliament  in  the  22d 
Edward  the  Fourth,  after  the  attainder,  and  before  the 
restoration  in  blood,  of  John  Lord  Tiptoft^  the  other 
co-heir,  enjoying  upon  that  writ  of  summons  the  seat 
and  precedence  of  his  ancestor. 

I  refer  again  to  that  of  the  barony  of  Beaumoni^in  the 
first  petition  of  the  claimant  to  which  barony,  he  made 
title  as  sole  heir,  upon  the  ground  that  the  attainder 
of  the  other  co-heir  had  extinguished  that  line;  and 
which  petition  gave  occasion  to  the  learned  discussion  of 
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Ix>rd  Chief  Justice  jE^^,  before  referred  to.     Upon  the        1839. 
occasion  of  his  second  petition,  he   stated  his  title  as        ^^"~ 
one  of  the  co-heirs  of  Henry  the  First  Baron  Beaumont^       v>t^^l 
by  his  descent  through  Joan  Lady  Stapleton^  Sir  Henry 
Norreys^  the  son  of  Frideswide,  the  other  co-heir  of  the 
barony,  having  been  attainted  and  executed  in  the  2dth 
year  of  Henry  the  Eighth.     Upon  this  second  petition 
the  report  of  the  very  learned  Attorney  General  of  the 
day,  Sir  John  Scott^  raises  no  difficulty  as  to  the  extin- 
guishment or  forfeiture  of  the  barony,  but  simply  states 
it  to  be  in  abeyance :  and  the  committee  of  this  House, 
after    argument  before  Lord  luoughboroughf  the  then 
LfOrd    Chancellor,  came  to  the  resolution,  which  was 
afterwards  reported  to  the  House,  "  That  it  appears  to 
this  committee  that  the  said  barony  remains  in  abeyance 
between  the  co-heirs  of  the  said  William  descended  from 
his   sister  Joan;**  which  resolution  was   received  and 
adopted  by  this  House. 

My  Lords,  such  being  the  grounds  upon  which  the 
rights  of  the  co-heir  in  the  unattainted  line  depend,  it 
remains  only  to  make  an  observation  upon  the  legal 
operation  and  effect  of  the  act  1  Eliz.  No.  22.,  to  which 
your  Lordships'  question  makes  reference,  with  regard  to 
the  rights  that  may  be  claimed  by  the  co-heir  in  the 
attainted  line. 

And,  my  Lords,  it  appears  by  this  statute  that  nothing 
that  had  been  lost  by  the  attainder  has  been  restored  to 
the  descendants  of  the  attainted  person,  but  that  the 
corruption  of  blood  is  so  completely  removed  thereby, 
that  the  heir  may  claim  through  his  attainted  ancestor 
as  if  no  attainder  had  taken  place.  That  the  previous 
attainder  of  the  co-heir  affected  no  forfeiture  of  the 
abeyant  barony  has  been  already  so  fully  discussed  as  to 
make  it  unnecessary  to  state  more,  than  that  the  de- 
scendant of  such  attainted  co-heir  may  claim  the  right  of 
petitioning  Her  Majesty  that  she  would  terminate  the 


772  TRINITY  VACATION. 

1 8S9.        abeyance  of  the  barony  by  giving  the  preference  to  the 

line  of  such  petitioner,   in  the  same  manner  as  if  his 

Camots       ancestor  had  never  been  attainted; 
Feerage* 

Upon  the  whole,  although  I  should  not  be  justified  in 

making  my  learned  brethren  responsible  for  the  precise 
grounds  upon  which  I  have  endeavoured  to  support 
their  opinion  and  my  own,  yet  I  have  their  full  authority 
to  declare  our  unanimous  answer  to  the  questions  pro- 
posed to  us,  as  follows :  — 

1st.  That  it  is  competent  to  the  Crown  to  deter- 
mine the  abeyance  in  favour  of  A. 
2d.  That  it  is  competent  to  the  Crown  to  deter- 
mine the  abeyance  in  favour  of  B. 


The  case  was  argued  by  the  Attorney- General  on  tbe 
part  of  the  Crown ;  and  by  the  Solicitor-General,  Sir 
W.  W.  FoUeiif  Sir  H.  Nicolas  and  Tennant^  on  tbe  part 
of  several  claimants  of  the  dignity. 


END    OF  TRINITY  VACATION. 


AN 


INDEX 


TO 


THE   PRINCIPAL   MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABEYANCE. 
See  Attainder. 

ACCOUNT. 

A  plea  ofpknk  computavU  in  an  ac- 
tion of  account  against  a  tenant 
in  common  and  bailiff,  is  not  satis- 
fied by  Defendant's  shewing  that 
he  rendered  an  account  of  the 
produce  of  the  sales  of  goods  be- 
longing to  himself  and  Plaintiff, 
together  with  an  account  of  the 
charges  attending  the  sales:  he 
ought  also  to  render  an  account 
of  the  loss,  if  any,  accruing  from 
the  sales ;  or  an  account  which 
shews  an  agreed  balance  between 
Plaintiff  and  Defendant.  Baxter 
and  Another  v.  Hozier.  Page  288 

ACTIO  NON. 
See  P&iADiNOy  6* 


ACTION  ON  THE  CASE. 

See  Condition.  Deceit.  Evidence, 
8.    Pleadino,  11. 

1.  Defendant,  telling  a  bail  that  his 
principal  was  likely  to  abscond, 
procured  from  him  directions  to 
take  his  affidavit  of  justification 
off  the  file.  The  directions  having 
been  given  too  late.  Defendant 
obtainedi  by  means  of  them,  an 
order  of  a  Judge  for  the  render  of 
the  principal:  Held,  that  an  ac- 
tion did  not  lie  against  him  for 
this  proceeding,  at  the  suit  of  the 
principal,  without  alleging  and 
proving  express  malice.  Porter 
V.  Weston.  Page  715 

2.  A  declaration  in  case  stated  that 
Plaintiff,  an  infant,  had  employed 
Defendant,  a  surgeon,  to  cure 
her,  and  then  claimed  damages 
for   a   misfeasance:    Plea,   that 


I 


T7* 


ADVOWSON. 


ARBITRATION. 


Plaintiff  did  not  employ  Defend- 
ant :  Held,  that  it  was  immaterial 
hy  whom  Defendant  was  em- 
ployed ;  or  that,  if  material,  Plain- 
tiff's submitting  to  Defendant's 
treatment  was  sufficient  proof  of 
the  allegation  of  employment  by 
her. .   GladwM  v.  SteggaU. 

Page  7S3 

ADMISSION. 
See  Evidence,  3. 

ADVOWSON. 

Where  a  Protestant  and  a  Catholic 
are  co-patrons  of  an  advowson, 
the  right  of  presentation  is  in  the 
Protestant  alone.  Edwards  v. 
The  Bishop  of  Exeter  and  Edward 
James  Todd,  Clerk.  652 

AFFIDAVIT. 
See  Practice,  1.  19. 

AGREEMENT. 
See  Evidence,  5.     Stamp. 

AMBIGUITAS  PATENS. 
See  Evidence,  4. 

AMENDMENT. 

See  Costs,  1.  5.[12.    Fine.   Liqui- 
dated Damages. 

ARBITRATION. 

1.  To  an  action  brought  June  27th, 
Defendant  pleaded,  by  way  of  set- 
off, a  claim  against  Plaintiff,  which 
was  not  payable  till  August  1st, 


though  the  consideration  had  been 
received  by  Plaintiff  before  her 
action  was  commenced.  Under  a 
judge's  border  of  July  27th, "  by 
consent  of  both  sides,  all  matters 
in  difference  between  the  parties, 
including  the  claim  of  Defendant 
in  her  set-off  in  the  said  action,'* 
were  referred  to  arbitration: 
Held,  that  the  claim  made  in  the 
set-off  was  properly  entertained 
by  the  arbitrator  as  a  matter  in 
difference,  though  not  pay^Ie  till 
after  the  date  of  the  action  and 
the  Judge's  order.  Fetch  t. 
Fountain.  Page  442 

2.  Two  arbitrators  were  to  make  an 
award  by  the  20th  of  August,  or 
such  other  day  as  they  should  ap- 
point ;  in  case  they  disagreed,  an 
umpire  was  to  decide  by  the  20th 
of  September^  or  such  other  day 
as  he  should  appoint :  The  arbi- 
trators enlarged  their  time  to  the 
1st  of  November  i  and,  in  October, 
gave  the  umpire  notice  of  their 
being  unable  to  agree :  In  Sep- 
tember the  umpire  enlarged  his 
time  till  December,  in  which  month 
he  made  his  award :  Held,  that 
he  had  jurisdiction  in  September 
so  to  enlarge  the  time.  In  re 
Dodington  and  Bailward*       591 

3.  The  Court  or  a  Judge  have  a  con- 
current jurisdiction  to  swear  wit- 
nesses examined  before  an  arbitra- 
tor, notwithstanding  the  statute  S 
&  4  fV.^  <;.42.  «.4I.  James  v. 
Attwood.  628 

4.  An  arbitrator,  with  a  view  of  en- 
abling one  of  the  parties  litigant  to 
make  an  application  to  this  Coart, 


ATTAINDER. 


ATTORNEY. 
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after  the  publication  of  his  award, 
stated  matters  which  shewed  he 

• 

had  put  a  mistaken  construction 
on  the  rule  of  reference,  and 
had  misdecided  accordingly :  the 
Court  received  affidavits  of  these 
facts,  and  set  aside  the  a^rard, 
notwithstanding  on  the  face  of  it 
there  was  no  objection.  Jones 
V.  Corry  and  otherSf  Executors  of 
Wilkins.  Page  187 

ARREST. 
See  Execution.    Practice,  1.  17. 

ASSIGNMENT. 

See  Bankrupt,  2.     Condition. 
Evidence,  5« 

ATTAINDER. 

During  the  abeyance  of  a  barony 
descendible  to  the  heirs  of  the 
body,  one  of  the  co-heirs  was  at- 
tainted for  treason.  After  the  pass- 
ing of  an  act  to  restore  in  blood 
the  sons  and  daughters  of  the 
party  attainted.  A*  claimed  through 
the  co-heir  who  was  so  attainted, 
B.  through  another  co-heir ;  held, 
that  it  was  competent  to  the  Crown 
to  determine  the  abeyance  m  fa- 
vour of  A*  or  in  favour  of  B.  In 
the  matter  of  the  Braye  Peerage 
and  the  Camoys  Peerage.         754 

ATTORNEY. 

See  REOUL.S  Generales,  160. 
Guaranty,  S. 

1.  The  examiners  of  articled  clerks 
ought  not  to  refuse  to  examine 


a  clerk,  on  the  ground  that  there 
is  doubt  as  to  the  validity  of  his 
service  under  his  articles.  The 
Examiners*  Case.  P^g^  70 

2.  An  attorney  re-admitted  in  the 
Court  of  Queen's  Bench,  is  by  such 
readmission  entitled  under  1  &  2 
Vict,  c*  45.  to  practise  in  the 
other  Courts.  Ex  parte  Thomp- 
son. 380 

3.  An  attorney  having  been  admitted 
in  the  Court  of  Common  Pleas  in 
January  1826,  without  fraud, — 
upon  an  affidavit  that  he  was  then 
an  attorney  of  the  Court  of  Eang's 
Bench,  and  upon  producing  his 
admission  in  that  Court,  in  1810, 
and  reading  his  affidavit  that  he 
had  paid  the  duty  on  the  articles, 
and  that  he  had  been  admitted 
an  attorney  of  the  Court  of  King's 
Bench,  —  the  Court  of  Common 
Pleas  refused  in  1839  to  strike 
him  off  the  roll,  on  the  ground 
that  he  had  ceased  to  practise  in 
1820,  had  been  readmitted  in  the 
Court  of  King's  Bench  in  1823, 
but  had  not  taken  out  his  certifi- 
cate after  such  re-admission  till 
January  1836.  Paget  v.  Cham- 
bers. 630 

AWARD. 
See  Arbitration,  1, 2. 4-  Costs,  7. 


BAIL. 
See  Practice,  1. 4, 5. 
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BANKRUPT. 


CHARTER-PARTY. 


BANKRUPT. 
See  Evidence,  ?•    Set-off. 

1.  A  bankrupt  having,  within  two 
months  before  the  Jiatt  deposited 
chattels  by  way  of  pledge,  in  con- 
sideration of  an  advance  of  money, 
Held,  that  the  transaction,  though 
bona  Jide^  and  without  notice  of 
an  act  of  bankruptcy!  was  not 
protected  by  sect. 8^  of  QG.4e. 
c.  16. ;  but  that  his  assignees  might 
recover  the  value  in  trover*  Wright 
and  others^  Assignees  of  Ross^  a 
Bankruptf  v.  Feamley.     Page  89 

2.  The  retiring  pension  of  a  military 
officer  of  the  Ecut  India  Company 
does  not,  upon  his  bankruptcy, 
pass  to  his  assignees.  Gibson  and 
Others,  Assignees  of  «7.  Mallan^ 
dainet  t^  Bankrupt^  v.  The  East 
India  Company*  262 

S.  1.  In  an  action  by  Plaintifi  as 
assignees  of  O.,  a  bankrupt,  against 
Defendant,  for  non-performance 
of  a  contract,  the  issue  raised  was, 
whether  O.  and  Plaintiffs,  as  Ais 
assignees,  had  been  always  ready 
and  willing  to  perform  it :  Held, 
that  the  bankruptcy  and  insol- 
vency of  O.,  and  the  insufficiency 
of  his  assets,  were  circumstances 
from  which  the  jury  might  pro- 
perly infer  that  he  and  his  as- 
signees had  not  been  ready  and 
willing. 

2.  The  contract  was  to  be  per- 
formed on  the  Ist  of  July  1835 ; 
and  another  issue  was,  whether 
Plaintifi  had  abandoned  it :  Held, 
that  they  were  bound  to  make 


their  election  within  a  reasonable 
time,  and  that,  as  they  had  taken 
no  decisive  step  till  January  1838, 
the  jury  might  properly  infer  they 
had  abandoned  the  contract.  Loo- 
rence  and  Another^  Assignees  rf 
W*  Okill,  a  Bankrupif  v.  Knotdes. 

Page  599 

BILL  OF  EXCHANGE 
See  Evidence,  4.  Pleading,  6.  d. 

BUYER  AND  SELLER. 

See  Contract- 


charities. 

See  Statute,  Construction  or,  5. 

CHARTER-PARTY,  CON- 
STRUCTION OF. 

Under  a  charter-party  to  load  coals 
and  iron  at  Cardiff,  and  proceed 
with  them  to  Alexandria,  the  run- 
ning days  to  commence  oo  the 
the  16th  0^  December  1834,  Plain- 
tiff having,  with  Defendant's  con- 
sent, laden  the  coals  at  Pemhrcia 
in  ten  days  ensuing  the  16ti2  oi 
December,  and  not  having  sailed 
for  Cardiff  till  the  27th,  H^W, 
that  the  running  days  were  still  to 
be  reckoned  from  the  16th  of  Z?^- 
cember,  and  that  proof  of  Defend- 
ant's consent  satisfied  an  allegatioo 
in  the  declaration  that  tlie  coal* 
had  been  laden  at  Pembroke  st  his 
request.  Jackson  and  Anolhr  ^* 
Gallotoay.  '^ 


CONDITION. 


COSTS. 


m 


COGNOVIT. 

See  Practice,  16. 


CONDITION. 

See  Guaranty,  4. 

1  •  A  licence  to  search  for  and  raise 
metals,  and  also  to  carry  them 
away  and  convert  them  to  the 
licensee's  own  use,  passes  an  in- 
terest which  is  capable  of  being 

assigned. 

2-  A  licence  to  mine  was  granted, 

with  a  proviso  that  if  the  grantee, 

after  notice  to  work  according  to 

his  covenant,  failed  to  keep  six 

miners  at  work,  and  the  grantor 

fixed  notice  on  the  premises  that 

he  intended  to  avoid  the  licence, 

it  should  be  lawful  for  the  grantor 

to  re-enter  within  a  month  after 

fixing  the  notice,  and   then  the 

licence   should   be  void.     Held, 

that  notice  to   the  grantee  that 

unless  he  kept  six  miners  at  work, 

the  grantor  vootdd  re-enter  at  the 

expiration   of  a  month,  did  not 

avoid  the  licence  or  render  the 

grantor's  re-entry  lawful. 

3.  Held,  also,  that  for  such  re- 
entry and  extrusion  the  grantee 
might  sue  in  case.  Muskett  v. 
Hill  and  Tozer.  Page  694 


CONDITION  PRECEDENT. 
See  Infancy,  ^. 


VOL.  V. 


CONTINGENT  REMAINDER. 
See  Recovery,  2. 

CONTRACT. 

1.  A  buyer  of  goods  requested  2)., 
the  agent  of  the  seller,  to  write  a 
note  of  the  contract  in  the  buyer's 
book :  D.  did  so,  and  signed  the 
note  with  his  own  name:  Held, 
that  such  note  was  not  a  sufficient 
note,  under  the  statute  of  frauds, 
to  bind  the  buyer.  Graham  and 
Others  v.  Musson,  Page  603 

2.  It  was  held  a  good  plea  in  covenant 
for  rent,  that  the  lease  was  entered 
into  by  PlRintiff  and  Defendant, 
and  that  the  premises  were  let  to 
Defendant  for  the  express  pur- 
pose of  being  used  by  Defendant 
in  drawing  oil  of  tar  and  boiling 
contrary  to  the  provisions  of  the 
Building  Act.  The  Gas  Light 
and  Coke  Company  v.  Turner.  666 

COPYHOLD. 
See  Feme  Covert,  1. 


COSTS. 
See  Practice,  11.    Statute,  Con- 

8TRUCTI0N  OF,  3,  4f. 

1.  Plaintiff  having,  after  plea,  ob- 
tained leave  to  amend  his  declar- 
ation on  payment  of  costs,  by  in- 
creasing the  amount  of  damages, 
and  Defendant  having,  after  the 

3  E 
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COSTS. 


amendment,    paid     money    into 
Court,  by  which  one  of  his  pleas 
became   unavailable,   Held,   that 
he  was  not  entitled  to  the  costs  of 
such  plea.     Gould  v.  Oliver. 

Page  115 

2.  Plaintiff  arrested  Defendant  for 
S47/.9  alleged  to  be  due  chiefly 
for  architect's  commission  on  the 
expense  of  a  building  which  Plain- 
tiff's surveyor  estimated  at  5000L 
Defendant's  surveyors  estimated 
the  expense  at  sums  not  exceed- 
ing 3100^.  But  Defendant,  who 
had  the  means  of  knowing,  not 
having  disclosed  what  the  actual 
expense  was,  the  Court  refused 
him  costs  under  43  G.  3.  Dai/  v. 
Clark.  117 

3.  1.  In  trover  by  the  assignee  of  a 
bankrupt.  Defendant  having  suc- 
ceeded on  an  issue  that  Plaintiff 
was  not  possessed  of  the  goods  as 
of  his  property  as  assignee,  and  it 
appearing  that  Plaintiff,  as  assignee 
under  a  second  commission,  had 
allowed  the  bankrupt  to  have  the 
goods  in  his  order  and  disposition, 
Held,  that  Defendant  was  en- 
titled to  the  costs  of  evidence  ad- 
duced to  support  a  third  com- 
mission, but  not  to  the  expense  of 
proving  that  the  bankrupt's  estate 
had  produced  I5s,  in  the  pound 
under  the  second,  upon  which 
point  an  issue  had  been  raised. 

2.  The  cause  having  been  con- 
ducted by  an  attorney  who  was 
member  of  a  firm,  the  Court  al- 
lowed the  costs  of  another  mem- 
ber of  the  same  firm  who  had 
been  called  as  a  witness.     Builer^ 


Assignee  ofBahaodit  a  Bat(hufi% 
V.  Hobson.  Page  128 

4.  An  attachment  for  non-perform- 
ance of  an  award  was  ordered  to 
remain  suspended  to  await  the 
result  of  an  enquiry ;  but  it  was 
to  be  discharged  upon  payment 
of  the  costs  of  the  attachment,  if 
Defendant  performed  certain  cod- 
ditions  within  a  certain  time:  De- 
fendant having  failed  to  perform 
the  condition  within  the  time,  the 
attachment  issued,  and  Defendant 
then  complied  :  Held,  that  the 
costs,  of  the  enquiry  were  to  be 
considered  as  part  of  Che  costs  of 
^the  attachment.  Ttfler  ▼.  Cosip- 
heU.  19S 

5*  Assuming  that  a  Judge  has  au- 
thority to  revoke  a  certificate 
granted  to  deprive  a  Plaintiff  of 
his  costs,  at  all  events  it  is  too 
late  to  revoke  it  fourteen  months 
afler  the  trial.  WhaUey^.  WU- 
liamson.  200 

6.  In  an  action  for  1000^  on  an 
I.  O.  U.;  the  Master  having  re- 
fused, on  taxation  of  costs  for 
Defendant,  to  allow  two  briefs,  or 
the  expense  of  the  attendance  at 
the  trial  in  London  of  the  attorney 
who  had  conducted  the  cause  in 
the  country,  on  the  ground  that 
Defendant  had  called  no  wit- 
nesses, the  Court  directed  a  review 
of  the  taxation,  on  an  affidavit 
shewing  that  the  circumstances  of 
the  case  justified  the  employment 
of  two  counsel,  and  the  attend- 
ance of  the  attorney  from  the 
country.    Madison  v.  Bacon.  246 

7«    Plaintiff  declared  in  a  special 


COSTS. 
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count  for  the  bteach  of  a  con- 
tract to  accept  timber,  and  in  a 
general  count  for  goods  sold  and 
delivered :  an  arbitrator,  to  whom 
the  cause  was  referred,  found  that 
Defendant  was  liable  to  pay,  and 
ordered  him  to  pay  to  Plaintiff, 
75/. ;  he  also  found  that  certain  of 
the  timbers  shipped  by  Plaintiff 
were  the  property  of  Plaintiff,  and 
at  his  disposal.  The  Master  hav- 
ing taxed  the  costs  on  ail  the 
issues  in  favour  of  Plaintiff,  the 
Court  refused  to  order  a  review  of 
the  taxation.  Rennie  v.  Mills. 

Page  24>9 
8.  The  sheriff  having  paid  into  Court 
a  sum  paid  to  him  by  Defendant 
on  his  arrest  on  a  bill  of  exchange, 
Plaintiff  obtained  and  made  abso- 
lute a  rule  to  take  it  out  of  Court, 
but  did  not  enter  an  appearance 
for  Defendant.  A  rule  of  De- 
fendant's for  allowing  the  monies 
paid  into  Court  to  be  deemed 
equivalent  to  bail,  was  discharged. 
In  neither  of  these  rules  was  there 
any  mention  of  costs. 

A  year  afterwards  Defendant 
obtained  a  rule  for  Plaintiff  to 
deliver  up  the  bill  of  exchange 
on  payment  of  costs. 

Held,  that  Plaintiff  was  entitled 
to  the  costs  of  the  latter  rule,  but 
not  of  the  two  former.  Hannah 
v.  milis.  385 

9.  Trespass.  Pleas,  not  guUty  and 
son  assault  demesne;  Defendant 
having  a  verdict  on  the  latter 
plea,  and  Plaintiff  on  the  former, 
Defendant  is  not  entitled  to  the 


costs  of  the  issue  on  the  former. 
Mullins  V.  ScoU.  Page  423 

10.  In  an  action  of  trespass  against 
magistrates  for  turning  Plaintiff 
out  of  a  cottage  at  the  insUnce 
of  parish  officers  who  claimed  the 
premises  as  part  of  the  poorhouse, 
the  Court  refused  to  call  on 
Plaintiff  to  give  security  for  costs, 
on  the  ground  that  the  action  had 
been  instigated  and  encouraged 
by  a  third  person,  who  had  peti- 
tioned the  House  of  Lords  on 
the  subject,  and  had  thrown  out 
expressions  of  a  determination  to 
see  Plaintiff  reinstated.  Hearsey 
V.  PecheU  and  Another*  466 

11.  A  magistrate,  who  obtains  a 
verdict  in  an  action  brought 
against  him  for  an  act  done  in  his 
judicial  capacity,  must  procure 
the  certificate  of  the  judge  who 
tried  the  cause,  as  a  condition 
precedent  to  his  demand  of  double 
costs  under  7  Jac.  1.  c.  5.  Penny 
V.  Slade  and  Another.  469 

12.  In  an  action  upon  a  bill  of  ex- 
change, drawivin  figures  for  245/., 
and  in  words  for  two  hundred,  a 
verdict  was.  taken  for  Plaintiff, 
subject  to  the  opinion  of  the 
Court  upon  a  special  case  :  If  the 
Court  were  of  opinion  that  Plain- 
tiff was  entitled  to  recover  either 
of  those  sums,  a  verdict  was  to 
be  entered  accordingly ;  if  neither, 
a  nonsuit :  The  Court  directed  a 
verdict  for  200/.,  which  Defend- 
ants had  been  ready  to  pay,  but 
had  not  tendered : 

Held,  that  Plaintiff  was  entitled 
3b  2 
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to  the  costs  of  the  cause,  includ- 
ing the  special  case,  and  that  the 
Court  might  amend  the  declara- 
tion. Saunderson  and  Others  v. 
Piper  and  Others.  Page  561 

COURT  OF  REQUESTS. 
See  Statute,  Construction  of. 

COVENANT. 

See  Condition.     Contract. 
Pleading,  1. 

The  word  demise f  in  a  lease,  implies 
a  covenant  for  title  and  a  cove- 
nant for  quiet  enjoyment;  but 
both  branches  of  such  implied 
covenant  are  restrained  by  an  ex- 
press covenant  for  quiet  enjoy- 
ment. ,  Line  v.  Stephenson  and 
Another f  Executors  ofGutterson. 

183 

CUSTOM  OF  TRADE. 
See  Evidence,  1. 


DEBTOR  AND  CREDITOR. 
See  Statute  of  Limitations. 

DECEIT. 

Defendant  being  about  to  sell  a 
public-house,  falsely  represented 
to  B.f  who  had  agreed  to  purchase 
it,  that  the  receipts  were  180/.  a 
month  :  S,  having,  to  the  know- 
ledge   of    Defendant,  communi- 


cated this  representation  to  Plain- 
tiff, who  became  the  purcbaFer 
instead  of  ^.,  Held,  that  ao  action 
lay  against  Defendant  at  the  suit 
of  Plaintiff.     PUmore  v.  Hood. 

Page  97 

DEED,  CONSTRUCTION  OF. 

1.  In  1728  land  was  let  on  a  build- 
ing lease,  which  expired  at  La((y- 
day  1824.  In  1819  Plaintiff,  bj 
virtue  of  a  demise  from  an  under- 
lessee,  which  expired  in  18%, 
was  in  possession  of  a  house 
erected  on  part  of  this  land,  and, 
under  that  demise,  exercised,  as 
all  his  predecessors  had  done,  for 
more  than  thirty  years,  a  right  of 
way  over  a  passage  on  one  side  of 
his  house,  as  necessary  for  the  use 
and  enjoyment  thereof;  particu- 
larly for  repairing  the  eastern 
side ;  the  under-lessee's  interest 
expired  in  1822:  Defendant  was 
in  possession  of  the  soil  of  the 
passage  by  virtue  of  an  assign- 
ment, in  1791,  of  the  lease  of 
1728:  in  1819,  the  party  possess- 
ed of  the  reversion  expectant  on 
the  lease  of  1728,  demised  to 
Plaintiff  the  house  of  which  he 
was  in  possession,  as  above,  for 
fifty-seven  years  and  a  half;  to 
hold  from  Lady-day^  1824,  to- 
gether with' all  the  appurtenances 
to  the  same  belonging,  subject  to 
a  covenant  for  repairs.  In  1822 
the  reversioner  demised  the  soil  of 
the  passage  to  Defendant  for 
sixty-one  years,  to  hold  from 
Lady-day,    1824:       Held    that, 
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under  the  demise  of  1819,  Plain* 
tiff  was  entitled  to  a  right  of  way 
oyer  Defendant's  passage.  Hinch' 
liffis  V.  The  Earl  of  KinnouU 

Page  1 
2.  Premises  in  which  the  business 
of  a  wine  and  spirit  merchant 
was  carried  on  were  assigned,  to- 
gether with  the  licence,  to  Plain- 
tiff by  way  of  mortgage;  the 
occupier  forfeited  the  licence, 
and  Plaintiff's  n^rtgage  w^s  paid 
off;  afterwards  the  assignee  of 
the  mortgagor  procured  a  new 
licence,  which  he  sold  to  a  new 
occupier  of  the  premises :  Held, 
that  Plaintiff  could  not  sue  him 
for  the  amount  obtained  on  the 
sale  of  such  licence.  Manifold 
and  Another  v.  Morris^  Assignee 
of  Henry  Rigmaiden,  a  Bankrupt. 

420 

DEMISE. 

See  Covenant. 

DEMURRER. 
See  Practice,  14.  18. 

DESCENT. 
See  Devise,  2. 

DEVISE. 

1.  Devise  o£  lands  to  testator's 
daughters, «/.  and  /{.,  for  life ;  re- 
mainder to  his  sister  for  life ;  re- 
mainder to  M.  H.  and  A^.  if.  for 
their  respective  lives,  and  if  either 
of  the  two  should  die  without 
leaving  issue  male,  the  whole  to 
the  survivor  for  life;    If  M.  H. 


should  die  after  testator's  daugh- 
ters and  sisters,  before  A^.  H.^ 
leaving  issue  male,  a  moiety  of 
the  estate  was  to  go  to  the  first 
and  other  sons  of  M.  H,  in  tail 
male  ;  and  in  default  of  such 
issue,  to  N»  H.  for  life,  remainder 
to  the  use  of  the  first  and  other 
sons  of  A^.  H.  in  tail  male ;  and 
in  default  of  such  issue,  to  testa- 
tor's right  heirs :  If  N,  H.,  after 
the  death  of  testator's  daughters 
and  sisters,  should  die  before  M. 
if.,  leaving  issu^  male,  a  moiety 
of  the  estate  was  to  go  to  the  first 
and  other  sons  of  A^.  H.  in  tail 
male  ;  and  in  default  of  such 
issue,  to  M.  H*  for  life  ;  remain- 
der to  the  use  of  the  first  and 
other  sons  of  M.  H.  in  tail  male ; 
and  in  default  of  such  issue,  to 
the  testator's  right  heirs.  In  case 
M.  H.  and  N,  H.  should  both  die 
without  issue  male,  or  such  issue 
male  should  die  without  issue 
male,  the  estate  to  go  to  the  use 
of  such  person  as,  at  the  death  of 
the  survivor,  should  be  testator's 
right  heir.  Testator's  daughter 
i?.,  his  sisters,  and  M.  i/.,  all 
died  without  issue  in  the  lifetime 
of  </.  Upon  her  death.  Held,  that 
N.  i/.  took  an  estate  tail  in  the 
whole  of  the  property.  Franks 
V.  Price  and  Others.  Page  37 
2.  1*  S.  seised  of  lands  purchased 
by  himself,  by  his  father,  and  by 
his  grandfather,  devised  them  to 
his  heir  at  law  (for  the  finding  out 
of  whom  he  directed  advertise- 
ments to  be  published),  to  hold  to 
his  heir  in  fee,  subject  to  legacies^ 
Se  5 
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payable  within  a  year,  to  daugh- 
ters of  testator's  first  cousin  on 
the  side  of  his  mother,  and  to  the 
grand-daughters  and  co^heiresses 
of  the  brother  of  his  father's 
mother ;  and  if  no  heir  was  found, 
to  Zr.,  on  condition  he  changed 
his  name  to  S.i  testator's  great 
grandfather  was  unknown :  Held, 
that  the  heir  qualified  to  take  need 
not  necessarily  be  of  the  blood  of 
the  testator,  and  that  he  might 
sue  within  sixty  years. 

2.  L*  having  taken  possession 
of  the  property,  claiming  it  as  his 
own,  twelve  years  after  testator's 
death;  having  adopted  the  name 
of  S.:  and  having  levied  a  fine 
with  proclamations  in  the  name  of 
S>9  Held,  that  such  fine  was  a  bar 
to  a  writ  of  right  brought  by  an 
alleged  heir  of  jS.,  and  need  not 
be  specially  pleaded. 

3.  Held,  alHO,  that  a  pedigree 
which  purported  to  have  been 
compiled  from  monumental  in- 
scriptions, family  records,  and 
history,  was  not  admissible  in  evi- 
dence. 

4.  The  heir  on  the  part  of  the 
great  grandfather  has  a  prior  claim 
to  the  heir  on  the  part  of  the 
maternal  grandfather.  Davies  v. 
Lcnmdes.  Page  161 

3.  Devise  of  lands  to  AT.  S.  for  life ; 
with  the  use  of  household  goods, 
&c. ;  remainder  to  J.  S.  for  life ; 
remainder  to  the  use  of  the  heirs  of 
the  body  of  AT.  S.  in  tail;  remainder 
over  in  succession  to  divers  persons 
for  life,  and  to  the  heirs  of  their 
bodies  respectively  in  tail ;   the 


aforesaid  limitations  to  be  in  strict 
settlement :  Held,  that  Af.  &  took 
an  immediate  estate  for  life  in  the 

*  real  estates  of  the  testator,  and 
an  estate  in  remainder  in  ttil 
general  in  the  same,  expectant 
on  the  determination  of  the  estate 
for  life  limited  to  «/•  S.  Douglat 
v.  Congreve.  Page  318 

4.  Devise  to  A.  H*  for  life;  re- 
mainder to  R,  H,  for  life,  and  to 
his  first  and  other  sons  in  tafl; 
and  for  default  of  issue  to  A*  D. 
i/.  for  life ;  remainder  to  his  fint 
and  other  sons  in  tail;  and  in 
default  of  such  issue  to  "such 
person  bearing  the  surname  of  fT. 
as  shall  be  the  male  relation  near- 
est in  blood  to  the  said  R.  H^t 
and  his  heirs  for  ever."  Held, 
that  the  ultimate  remainder  vested 
in  interest  upon  the  death  of  tes- 
tatrix. Stert  and  Another,  Exe- 
cutrix and  Executor  of  J- Bum, 
deceased  v.  G.  PlateL  434 

DIGNITY. 
See  Attainder. 

DISCLAIMER. 
See  Surrender. 

Distress. 

See  Guaranty,  3. 

DISTRINGAS. 
See  Practice,  12. 


EAST  INDIA  COMPANY. 
See  Bankrupt,  2. 


ESTOPPEL. 


EVIDENCE. 
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ELECTION  PETITION. 
Sc^  StatutBi  Construction  of,  4. 

ESCAPE. 
See  Pleading,  7. 

Plaintiff's  attorney  being  about  to 
issue  a  ca.  sa.  against  i/.  at  the 
suit  of  Plaintiff,  requested  of  the 
sheriff  a  particular  sheriff's  offi- 
cer ;  delivered  the  warrant  to  that 
officer  ;•  took  him  in  his  carriage 
to  the  scene  of  action,  and  then 
encouraged  an  illegal  arrest,  from 
which  H,  afterwards  escaped : 
Held,  that  Plaintiff  could  not  sue 
the  sheriff  for  such  escape,  and 
that  the  officer  must  be  taken  to 
be  her  special  bailiff.  Doe  v. 
Tiye.  Page  573 

ESTATE. 
See  Deed,  Construction  of. 

ESTATE  TAIL. 
See  Recovbrt. 

ESTOPPEL. 

When  a  verdict  is  found  against  a 
Defendant  on  a  plea  of  set-off,  he 
is  estopped  from  suing  the  Plain- 
tiff for  the  demand  specified  in 
the  plea  of  set«off.  Eastmure  v. 
Lams.  444 

EVICTION. 
See  Pleading,  1. 


EVIDENCE. 

See  Devise,  2.  'Insurance,  1. 
Mortmain.  Statute,  Con- 
struction OF,  2.    Trespass. 

1.  Upon  a  charter>partj  engaging 
to  pay  4/.  1 5sn  per  ton  for  goods 
shipped  at  Bombay  for  London^ 
cotton  to  be  calculated  at  fiftj 
cubic  feet  per  ton,  —  Held,  that 
evidence  was  admissible  for  De- 
fendant of  a  usage  to  pay  accord- 
ing  to  the  measurement  taken  at 
Bombay t  before  the  goods  are 
loaded.  Also,  that  Plaintiff  was 
entitled  to  shew,  in  reply,  that  his 
captain,  objected  to  receive  the 
goods  at  the  Bombay  measure- 
ment; measured  them  when  on 
board ;  and  delivered  an  account 
of  that  measurement  to  the  ship- 
pers.    BoUomley  v.  Forbes. 

Page  121 

2.  Held,  that  proof  of  Defendant's 
having  paid  for  articles  ordered 
by  his  wife  for  the  use  of  her  own 
house,  was  relevant  evidence  to 
go  to  a  jury,  upon  a  question 
whether  or  not  she  had  placed  her 
niece  at  a  school  with  his  authority 
and  at  his  charge.  M*George  v. 
Egan.  196 

3.  Defendant,  as  surety  for  N.j  hav- 
ing received  and  promised  to  pay 
an  account  which  he  was  informed 
had  been  agreed  to  by  N.^  and 
refusing  to  produce  it  on  the  trial 
of  an  action  brought  against  him 
by  Plaintiff,  the  employer  of  iV., 
Held,  that  without  calling  iV., 
Plaintiff  might  prove  by  the  wit- 

3s  4 
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ness  who  produced  a  duplicate 
that  that  was  the  account  A^.  had 
gone  over,  and  that  he  had  said  it 
was   correct.     Ward  v.  Suffield. 

Page  381 

4.  A  bill  of  exchange  was  expressed 
in  figures  to  be  drawn  for  SiS/.y 
in  words,  for  two  hundred  pounds, 
value  received,  with  a  stamp  ap- 
plicable to  the  higher  amount : 
Held^  that  evidence  to  shew  that 
the  words  "  and  forty  Jive"  had 
been  omitted  by  mistake  was  not 
admissible.  Saunderson  and  Others 
V.  Piper  and  Others.  425 

5.  (1.)  In  an  action  against  an  as- 
signee of  a  term  for  rent,  a  wit- 
ness was  called  for  Plaintiff  who 
had  himself  occupied  the  premises 
during  a  part  of  the  period  which. 
Defendant  was  called  on  to  pay 
for:   Held,   that  he   was    prima 

focie  interested;  that  the  objec- 
tion to  his  competency  should  be 
taken,  if  at  all,  on  the  voire  dire  ; 
and  that,  on  his  shewing  that  he 
was  under-tenant  and  not  as- 
signee, he  was  a  competent  wit- 
ness for  Plaintiff. 
(2.)  An  agreement  to  assign  upon 
payment  of  20(V.  by  instalments, 
—  the  assignee  to  save  the  as- 
signor harmless  from  liability  to 
the  lessor,  and  the  assignor  to  re- 
enter on  non-payment  of  an}'  of 
the  instalments,  —  Held  to  be  an 
agreement  for  an  assignment  only, 
and  not  an  assignment.  HartS' 
home  V.  WcUson,  477 

6.  Plaintiff  declared  in  debt  for  100/. 
due  for  work  and  labour,  and  on 


an  account  stated.  Plea,  pay- 
ment of  100/.  in  satisfaction  of  the 
causes  of  action  mentioned  in  the 
declaration.  Plaintiff  proved  that 
96/.  \ls.  \\d.  was  due  to  him  for 
the  balance  of  his  account,  after 
giving  credit  for  the  100/.  he  had 
received,  and  that  Defendants  had 
admitted  the  correctness  of  the 
account :  Held,  that  the  plea  was 
not  proved^  and  that  Plaintiff  need 
not  new  assign.  James  v.  Lingkam 
and  Another.  Page  553 

7*  Plaintiff,  at  the  recommendation 
of  B.,  sent  goods  to  a  dyer,  who 
was  told  by  Plaintiff's  son  that 
B.  would  give  directions  aboat 
them :  B.  called,  and  .gave  direc- 
tions :  and  afterwards  became 
bankrupt:  in  trover  for  these 
goods  brought  by  Plaintiff  agaiost 
^.'s  assignees.  Held,  that  the  di- 
rections given  by  B.  were  admis- 
sible in  evidence  for  the  assignees. 
Sharp  V.  Newsholme  and  Othersy 
Assignee's  of  BaUy,  a  Bankrupt. 

713 

8.  The  disbelief  of  the  party  making  a 
charge  before  a  magistrate  is  some 
evidence  of  want  of  probable 
cause,  notwithstanding  other  evi- 
dence has  shewn  that  there  was 
prima  focie  probable  cause  for 
making  the  charge.  Broad  v. 
Ham.  722 

9.  In  covenant  on  an  indenture  of 
lease  which  purported  to  be 
granted  by  J.  S.,  in  exercise  of  a 
power  given  by  the  will  of  P.  5., 
Held  that  Defendant,  by  holding 
under  the  lease  and  executing  a 


FEME  COVERT. 


FINE. 
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counterpart,  admitted  the  due 
execution  of  the  will  of  P.  S. 
Sringloe  ▼.  Goodson.       Page  738 

EXECUTION. 

Defendant  was  arrested  at  the  suit 
of  Af.  by  S»9  who  had  a  warrant 
from  the  late  sheriff*,  but  none 
from  the  present.     There  was  at 
that   time   another   writ   against 
Defendant,  in  the  sheriff's  office, 
at  the  suit  of  i2.,  the  warrant  on 
which,  from  the  present  sheriff, 
^    was  in  the  hands  of  A^.     N.  de- 
livered this  warrant  to  S.,  and  the 
under-sheriff  altered  it  by  insert- 
ing the  name  of  5.,  and  detained 
Defendant  at  the  suit  of  Plaintiff. 
Held,  that  Defendant  was  entitled 
to   be  discharged  from   custody 
at  the  suit  of  Plaintiff.     Pearson 
and  Others  v.  Yewens.  489 

EXCISE. 
See  Deed,  Construction  of,  2. 


FALSE  JUDGMENT. 
See  Practice,  13. 

FEME  COVERT. 

1.  Under  «.  77.  &  91.  of  3  &  4  W.  4. 
c.  74.,  tfie  Court  of  C.  P.  autho- 
rized a  feme  covert  to  convey  her 
copyhold  property,  her  husband 
having  resided  abroad  for  more 
than  twenty  years  with  another 
woman.     Ex  parte  Ann  Shirley* 

226 


2.  An  affidavit  of  acknowledgment 
by  a  feme  covert,  taken  before  a 
notary  public  in  Illinois^  Held, 
sufficient.  Ex  parte  Mary  Ann 
Mann.  Page  226 

FINE. 
See  Devise,  2. 

1.  The  Court  amended  a  fine  levied 
at  the  Cardigan  court  of  great 
session  1830,  by  indorsing  the 
proclamations,  it  appearing  to  be 
the  practice  in  that  court  to  pro- 
claim all  fines,  and  that  two  pro- 
clamations were  actually  made, 
though  not  indorsed,  on  the  fine 
in  question.  Evans,  Demandant ; 
Davies  and  Wife,  Deforciants. 

229 

2.  Fine  of  conusor's  lands  in  Y. 
and  any  other  adjoining  parish, 
amended  by  inserting  the  parish 
of  R,,  an  adjoining  parish  in  which 
the  conusor  had  land,  which  had 
gone  according  to  the  deed  to 
lead  the  uses.  Totton,  Demand- 
ant ;  Vincent,  Deforciant.        626 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

FRAUDULENT  REPRESENT- 
ATION. 

See  Deceit. 

FREIGHT. 

See  Insurance. 
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GENERAL  ISSUE. 
See  Pleading,  11. 

GUARANTY. 

1.  Plaintiff  having  pressed  W.  for 
payment  of  a  debt,  Defendant, 
JVJb  attorney,  sent  to  PJaintiff  a 
bill  accepted  by  }V.  at  two 
months,  enclosed  in  a  letter,  in 
which  Defendant  said,  **  IV.  being 
disappointed  in  receiving  remit- 
tances, and  you  expressing  your- 
self inconvenienced  for  money,  I 
send  you  his  acceptance  at  two 
months."  Plaintiff  refused  to  take 
the  bill  unless  Defendant  put  his 
name  to  it.  Defendant  wrote  on 
the  back  of  the  letter,  "  I  will  see 
the  bill  paid  for  IVr 

Held,  that  Defendant  was  re- 
sponsible, and  that  the  consider- 
ation for  the  guaranty  sufficiently 
appeared.  Emtnoti  v.  Keams. 

Page  559 

2.  ''  I  hereby  guarantee  you  the 
payment  of  the  proceeds  of  the 
goods  you  have  consigned  to  my 
brother,  and  also  any  future  ship- 
ments you  may  make,  in  consider- 
ation of  2s*  6d.  paid  me." 

Held,  a  sufficient  memorandum, 
within  the  Statute  of  Frauds,  to 
make  the  subscriber  liable  to  the 
vendor,  notwithstanding  it  did  not 
expressly  disclose  by  whom  the 
2s.  6d,  was  paid.  Dutchman  v. 
Tooth.  577 

3.  Defendant,  attorney  of  O.,  au- 


thorized Plaintiffis,  as  brokers,  to 
distrain  the  goods  on  Ah  pre^ 
misesy  for  rent  due  to  0.;  wh^e- 
upon  the  distress  was  made. 
Some  of  the  goods  being  privi- 
leged from  distress,  and  claimed 
by  the  owners,  Plaintiffii  required 
an  indemnity,  which  Defendant 
gave  on  the  part  of  O.,  and  after- 
wards said  he  would  give  a  fur- 
ther guaranty.  The  owners  of 
the  privileged  goods  having  wei 
and  recovered  against  naintiffit, 
Held,  that  Defendant  was  liable 
to  make  good  the  loss  they  had 
sustained.  Toplis  and  Another  v. 
Grane.  Page  BS6 

4.  A  guaranty  given  by  DefendaDt 
was  to  be  void  if  Plaintiff  should 
omit  to  avail  himself  to  the  ut- 
most of  any  security  he  held  of 
W.  R.,  and  if  any  thing  should 
prevent  Defendant  from  retain- 
ing the  proceeds  of  an  execution 
levied  on  the  property  of  fT.  R. 
Held,  that  the  guaranty  was  not 
avoided  by  Plaintiff's  omitting  to 
put  in  suit  a  bill  of  exchange 
drawn  by  fV.  R.,  and  accepted  by 
an  insolvent  still  in  prison,  or  by 
Defendant's  being  deprived  of  a 
part  of  the  proceeds  of  his  exe- 
cution against  fV.  /2.,  such  part 
being  the  value  of  the  goods  of 
another  person  wrongfully  taken 
under  that  execution.  MuskeU 
V.  Rogersy  the  Elder.  728 


INFANCY. 


INSURANCE. 
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HUSBAND  AND  WIFE. 
See  EviDENCEy  2. 

A  deed  of  separation  between  Plain- 
tiff and  his  wife  having  been 
drawn  up,  but  not  executed  by 
Plaintiff, 

Held,  that  his  executing  such 
deed  was  a  legal  consideration  for 
a  promise  by  Defendant  to  pay 
certain  debts  and  expenses,  for 
which  Plaintiff  was  solely  liable. 
J^ones  V.  Waite.  ^^®  ^^^ 


ILLEGAL  CONTRACT. 
See  Contract. 

INFANCY. 

1.  Defendant,  an  infant,  living  in  a 
style  of  some  pretension,  having 
purchased  of  Plaintiff,  in  the 
course  of  four  months,  silks  to 
the  amount  of  35/.,  some  of  which 
were  delivered  in  the  presence  of 
her  mother,  and  some  sent  to  a 
fashionable  hotels  where  Defend- 
ant and  her  mother  lived,  Held, 
that  Defendant  was  liable  for  the 
amount,  notwithstanding  plaintiff 
had  omitted  to  make  any  enquiries 
of  the  mother  whether  or  not  the 
articles  were  necessary  for  the 
Defendant.     Dakon  v.  Gib.    198 

2.  In  an  action  against  an  infant  for 
the  price  of  necessaries  furnished 
to  him,  enquiry  by  Plaintiff  as  to 
Defendant's  circumstances  is  not 


a  condition  precedent  to  the  right 
to  recover.     Brai/shato  v.  Eaton* 

Page  231 

INSOLVENT  DEBTOR. 

See  Pleading,  2. 

A  discharged  insolvent  is  liable  to 
repay  his  surety  who  pays  for  him, 
after  his  discharge,  an  annuity 
due  before.      Abbott  v.  Bruere 

598 

INSURANCE. 

1.  Upon  an  undertaking  to  effect  an 
insurance  according  to  special  in- 
structions, a  part  of  the  duty  lm« 
plied  is  the  giving  notice  to  the 
employer  in  case  of  failure ;  and 
an  actual  promise  to  that  effect, 
though  averred  in  the  declaration, 
need  not  be  proved.  Callander 
V.  Oelricks  and  Another.  58 

2.  Plaintiff  owner  of  a  ship,  effected  a 
policy  on  freight  at  and  from  the 
Coromandel  coast  to  Bourbon : 
the  ship  put  into  a  port  on  the 
Coromandel  coast  for  repairs; 
Plaintiff  purchased  a  cargo,  and 
had  it,  ready  to  be  sent  on  board, 
about  seven  miles  from  the  pqrt : 
the  ship  was  lost  by  an  accident 
in  going  out  of  dock ;  the  policy 
covered  perils  of  the  seas  and  all 
other  perils,  losses,  and  mlsfor. 
tunes : 

Held,  that  Plaintiff's  interest  in 
the  profit  of  conveying  the  cargo 
was  properly  described  as  freight ; 
that  the  cargo  being  ready  when 
the  ship  was  about  to  leave  the 
dock,  the  risk  attached ;  and  that 
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the  losg  was  a  loss,  within  the 
terms  of  the  policy.  Devaux  v. 
J* Anson.  P&ge  519 

INTERPLEADER, 
See  Practice,  2. 


ISSUE. 
See  Practice,  18. 

ISSUABLE  PLEA. 
See  Pleading,  8. 


JUDGMENT. 
See  Pleading,  3.  Practice,  10. 16. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  Practice,  6.  9. 

JUSTICE  OF  PEACE. 
See  Magistrate. 


LANDLORD  AND  TENANT. 
See  Covenant.    Evidence,  5. 

Defendants,  as  tenants  from  year  to 
year,  occupied  a  second  floor, 
which,  during  their  occupation, 
was  consumed  by  an  accidental 
fire:  Held,  that,  notwithstanding 
the  destruction  of  the  premises, 
they  were  liable  to  an  action  for 
use  and  occupation  for  the  period 
which  elapsed  between  the  fire 
and  the  regular  determination  of 


their  tenancy.      Izon  ▼.  GmrUm 
and  Another.  Page  501 

LEASE. 
See  Covenant. 


LIBEL. 

Plaintiff's  ship  being  advertised  for 
freight  and  passengers,  DefeDd- 
ant  published  that  she  was  uo- 
sea worthy,  and  had  been  bought 
by  Jexvs  to  take  out  'convicts. 
Justification  as  to  the  whole,  that 
the  allegation  of  unseaworthiness 
was  true.  Held  insu£Bcient«  In- 
gram V.  Z^toson*  66 

LICENCE. 
See  Condition.    Trespass. 

LIEN. 
See  Pawnbroker.    Trover,  1. 

LIMITATIONS. 
See  Statute  of  Limitatioks. 

LIQUIDATED  DAMAGES. 

I .  Defendant  agreed  to  grant  a  lease 
with  the  usual  covenants,  and 
Plaintiff  to  execute  a  counterpart 
and  pay  the  expenses  ;  and  for  the 
true  performance  of  th4  agree- 
ment, each  of  the  parties  boaod 
himself  in  the  penalty  of  500/.,  to 
be  recovered  against  the  defaulter 
as  liquidated  damages  :  Held,  that 
the  500/.  must  be  considered  as  a 
penalty,  and  not  as  liquidated 
damages. 

2.  The  agreement  being   be- 
tween Defendant  and  two  others 


MAGISTRATE. 


MORTMAIN. 
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of  the  one  party  and  Plaintiff  of 
the  other,  and  executed  only  by 
Plaintiff  and  Defendant,  the  de- 
claration described  it  as  an  agree- 
ment between  Plaintiff  and  De- 
fendant: Held,  that  this  was  a 
variance  which  a  Judge  or  the 
Court  had  power  to  amend  under 
3  &  4  ^.4.  c.  4:2.  s.  23.  Boi^s 
y.  Ancell.  Page  390 


MAGISTRATE. 

See  Costs,  1 1. 

Seven  borough  magistrates,  includ- 
ing the  mayor,  assembled  to  ap- 
point overseers.  The  mayor  drew 
from  his  pocket  two  blank  forms, 
with  three  seals  ready  attached, 
filled  them  up  with  the  names  of 
two  persons  of  his  own  political 
party,  handed  them  to  the  two 
magistrates  sitting  next  to  him- 
self, and,  on  their  being  signed, 
immediately  dispatched  them  by 
a  constable  to  be  served.  As 
soon  as  the  constable  had  lefl  the 
room,  the  four  other  magistrates, 
who  had  not  observed  the  mayor's 
proceedings,  requested  him  to  no- 
minate two  other  overseers,  and, 
upon  his  refusing  to  put  the  ques- 
tion, appointed  them  without  his 
concurrence.  The  mayor  after, 
wards  caused  a  distress  to  be 
levied  on  Plaintiff  for  refusing  to 
pay  a  rate  made  by  the  overseers 
appointed  by  the  mayor.   Plaintiff 


having  sued  the  mayor  in  trespass, 
the  jury  were  directed  that  they 
might  find  for  Plaintiff,  if  they 
thought  the  mayor's  appointment 
of  overseers  to  be  fraudulent. 
The  jury  having  found  it  not 
fraudulent,  the  Court  refused  a 
new  trial,  which  was  moved  for 
on  the  ground,  that  whether  the 
appointment  were  fraudulent  or 
not,  it  was  void,  as  being  a  judi- 
cial act  done  by  the  minority  of 
the  justices  assembled,  without 
opportunity  of  deliberation  af- 
forded to  the  entire  body.  Penny 
V.  Slade  and  Another.     Page  319 

MEMORANDA,  186.  365. 

MINING  LICENCE. 
See  Condition. 

MISFEASANCE. 
See  Action  on  the  Case,  2. 

MONEY  HAD  AND  RECEIVED. 
See  Deed,  Construction  of,  2. 

MORTMAIN- 

Z..,  eighty-four  years  old,  conveyed 
house  and  land  to  Plaintiffs,  in  June 
1836,  for  490^.9  which  was  paid 
down :  L.  lived  in  the  house  till 
March  1838,  when  he  died :  the 
property  was  conveyed  by  deed 
indented,  executed  in  the  presence 
of  two  witnesses,  and  enrolled 
within  six  months  after  the  exe- 
cution, upon  trust  to  secure  the 
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NEW  TRIAL. 


PAWNBROKER. 


religiouB  observances  of  a  congre- 
gation of  dissenters,  and,  shortly 
afler  the  execution  of  it,  jL.  trans- 
ferred 5O01.  to  Plaintiib,  who  built 
a  chapel  on  the  land :  Held,  that 
it  was  open  to  L/s  heir  to  impeach 
the  validity  of  this  deed,  and  that 
it  was  a  question  for  the  jury, 
whether  the  transaction  was  a 
fraudulent  contrivance  to  elude 
the  statutes  of  mortmain.  Doe 
dem,  Williams  and  Others  v.  Uoyd, 

Page  741 


NEW  TRIAL. 

See  Practice,  S.    Magistrate. 
Mortmain. 

The  jury  having  given  a  verdict  for 
only  20f.  in  a  case  of  slander,  the 
Court  refused  to  grant  a  new  trial 
at  the  instance  of  the  PiaintifF. 
Rendall  v.  Haymard,  424 

NEW  ASSIGNMENT. 
See  Evidence,  6. 


OUTLAWRY. 
See  Practice,  19. 


PATENT. 

A  patent  was  taken  out  in  respect 
of  new  machinery  for  prepsriog 
flax  and  improved  machinery  for 
spinning  flax:    the  improvemeat 
as  to  spinning  consisted  in  spin- 
ning at  a  shorter  reach  than  bad 
before  been   practised;  but  the 
contraction  of  the  reach  was  ren- 
dered practicable  by  the  macer- 
ation of  the  flax  in  the  new  ma^ 
chinery    for    preparing   it ;   for 
spinning  machines,  varying  in  the 
distance  of  the  reach,  had  been 
in   use   before:    Held,  that  the 
patent  was  void,  though  the  ma- 
chinery  for  preparing  the  flax 
was  new  and  useful.  Kay  v.  Mor- 
shall  and  Others.  Page  492 

PAWNBROKER. 

A  pawnbroker,  who,  in  taking 
pledges,  omits  to  pursue  the 
course  required  by  39  &  40  G.  3. 
C.99.  «.  6.,  acquires  no  property 
in  the  pledges,  and  cannot  main- 
tain a  lien  on  them  against  the 
assignees  of  a  pawner  who  after- 
wards becomes  bankrupt  JVr- 
gttsson  and  Another,  Assignees  of 
W.  H.  Bullock,  a  Bankrupt  ?. 
Norman.  76 

PAYMENT. 

See  Evidence,  6. 


PENALTY. 
See  LiQCJiDATEB  Damagss. 


PLEADING. 
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PLEADING. 

See  Account.  .  Action  on  the 
Case.  Contract,  2.  Insur- 
ANCEy  1.    Libel.    Practice,  14. 

1.  A  declaration  alleging  an  evic- 
tion,  as  a  breach  of  a  covenant 
for  quiet  enjoyment,  roust  not 
leave  it  matter  of  doubt,  whether 
the  evictor  might  not  have  come 
in  under  title  from  the  Plaintiff 
himself.     Brookes  v.  Humphreys* 

Page  55 

^.  To  a  plea  of  discharge  under  the 
Insolvent  Debtors'  Act,  Replica- 
tion, that  Plaintiff,  though  mEng* 
landf  had  not  been  served  with 
notice  of  the  filing  of  Defendant's 
petition,  Held  ill.     Reid  v.  Croft- 

68 

3.  To  an  action  of  trover  Defendant 
pleaded,  that  Defendant  being 
within  the  jurisdiction  of  the  Ad- 
miralty Court  of  Sierra  Leone, 
Plaintiff  recovered  a  judgment 
against  him  in  that  Court  for  the 
same  cause  of  action:  Held  ill. 
Smith  V.  NicoUs.  208 

4.  In  an  action  for  false  imprison- 
ment, the  Court  allowed  Defend- 
ant to  plead — 1.  that  Plaintiff 
had  'forged  the  acceptance  of  a 

'  bill  of  exchange ;  2.  that  he  had 
issued  an  acceptance  knowing  it 
to  be  forged;  3.  that  Defendant 
had  reasonable  cause  to  believe 
Plaintiff  had  forged  the  accept- 
ance ;  4.  that  Plaintiff  had  obtained 
money  on  the  bill  by  false  pre- 
tences ;  —  the  Defendant  refusing 
to  allow  the  circumstances  to  be 


given  in  evidence  under  one  plea; 
and  it  not  necessarily  appearing 
that  they  were  only  one  transac- 
tion. Currie  v.  Almond*  Page  224 

5.  A  plea  pleaded  to  a  part  only  of 
the  Plaintiff's  demand,  ought  to 
commence  with  the  formula  of 
actionem  fion,  whether  it  be  plead- 
ed in  har  of  part  of  the  demand, 
or  only  against  the  forther  main- 
tenance of  the  action  in  respect 
of  that  part.     Ujmard  v.  Knight.  . 

338 

6.  To  trover  for  a  bill  of  exchange. 
Defendant  having  pleaded,  that 
Plaintiff  indorsed  the  bill  in  blank; 
that  R.  became  the  holder;  and 
that  Defendant,  believing  that  R* 
had  authority  to  dispose  of  the 
bill,  took  it  of  him  as  a  pledge  to 
secure  the  payment  of  a  debt,  — 
Replication,  that  at  the  time  of 
taking  the  bill  from  R.  Defendant 
knew  he  had  not  authority  to 
pledge  it.  Held,  sufficient.     HU- 

'  ton  V.  Svoan.  413 

7.  To  an  action  of  escape  against 
the  marshal,  a  plea  that  the  pri- 
soner escaped  without  the  know- 
ledge of  Defendant  to  places  un- 
known to  Defendant,  and  volun- 
tarily, and  without  the  knowledge 
of  Defendant,  returned  into  the 
custody  of  Defendant,  is  insuffi- 
cient: the  plea  ought  to  aver, 
that  the  Defendant  did  not  know 
where  the  prisoner  was  during 
any  period  of  his  absence.  Davis 
V.  Chapman*  453 

8.  The  bankruptcy  of  a  sole  Plaintiff 
before  action  is  an  issuable  plea. 
WiUis  V.  HaUett.  465 
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9.  To  an  action  on  a  bill  of  ex- 
change, plea  that  Defendants' 
bankers  paid  the  bill,  and  after- 
wards lost  it,  and  that  it  came  to 
Plaintiffs'  hands  without  consider- 
ation, Held,  ill,  for  duplicity  and 
uncertainty.  Deacon  and  Others^ 
Executors  of  jF.  Deacon  ^  deceasedt 
▼.  Stodhart  and  Others,  Page  594 

10.  To  an  action  of  trespass,  De- 
fendant pleaded  a  right  of  way  on 
foot  and  with  horses,  cattle,  carts, 
waggons,  and  other  carriages  for 
the  convenient  occupation  of  his 
close  K. 

The  jury  having  found  that  he 
had  a  right  of  carting  timber  and 
wood  only  from  K,,  Held,  that 
Plaintiff  was  entitled  to  the  entire 
verdict,  and  that  Defendant  could 
not  enter  it  distributively  for  such 
right  as  the  jury  found.  Higham 
V.  Rabett.  622 

11.  In  case  against  Defendant  for 
negligently  driving  his  cart  and 
horse  against  Plaintiff's  horse. 
Held,  that  under  the  plea  of  not 
guilty,  Defendant  could  not  shew 
that  he  was  not  the  person  driving, 
and  that  the  qart  did  not  belong 
to  him.     Taverner  v.  Little.    678 

PRACTICE. 
See  Execution.    Release. 

1.  (1.)  Defendant  having  been  ar- 
rested, and  having  put  in  special 
bail  in  September  1838,  the  Court 
entered  an  exoneretur  on  the  bail 
piece,  under  1  &  2  Vict,  c.  1 10. 
*.  7. 
{2.)  An  affidavit  for  the  holding 


to  bail,  or  detention  of  a  party 
under  that  statute,  roust  state  the 
deponent's  belief  that  Defendant 
is  about  to  leave  England  unlesi 
he  be  forthwith  apprehended,  and 
the  facts  on  which  such  belief  n 
grounded.     Bateman  y.  Dunn. 

Page  49 

2.  Sembley  notice  by  the  solicitor  to 
the   petitioning   creditor,  that  a 

Jiat  has  been  issued  against  a  party 
whose  goods,  or  the  proceeds  of 
them,  are  in  the  hands  of  the 
sheriff  under  an  execution,  is  not 
a  sufficient  claim  of  the  goods  to 
warrant  an  application  for  a  rale 
to  interplead.    Tarleton  v.  Dume- 

lotD.  no 

3.  A  cause,  eighth  on  the  list,  was, 
on  the  day  of  trial,  called  on  in 
its  regular  turn  before  eleven 
o'clock,  and,  the  attorney  for  De- 
fendants not  having  delivered  his 
briefs,  a  verdict  was  taken  for 
Plaintiflfe  for  71.  The  Court  re- 
fused a  new  trial,  even  on  pay- 
ment of  costs  by  Defendant's  at- 
torney. Watson  V.  Reeve  and 
Another.  112 

4.  Defendant,  residing  in  Scotland^ 
the  Court  refused  to  enter  an  er- 
oneretur,  on  the  bail-piece  under 
1  &  2  Vict.  c.  1 10.  Dalton  ▼. 
Gib.  113 

5.  Under  1  &  2  Vict.  c.  1 10.,  the 
Court  stayed  proceedings  in  an 
action  on  the  bail-bond,  without 
an  affidavit  of  merits.  Norris  V' 
Bracken.  H* 

6.  In  order  to  judgment  as  in  case 
of  a  nonsuit,  Defendant  cannot 
rely  on  a  notice  of  trial  which  he 
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has  refused  to  accept.     Clarke  v. 
Goldsmid.  Page  120 

7.  The  circumstance  that  there  are 
only  twenty -nine  special  jurors  in 
a  county  is  not  a  sufficient  ground 
for  changing  the  venue.  Doe 
dem*  JUoyd  v.  Williams,  205 

8.  A  Defendant  was  described  in  a 
writ  of  summons  as  of  Newcastle' 
upon^Tyney  in  the  county  of 
Norihumherland :  Held,  no  mis- 
description ;  Nexjocastle'upon'Tyne 
consisting  of  the  town  and  county 
of  NexjocasiU'Upon'Tynef  and  of 
certain  townships  in  the  county 
of  Northumberland.  Rippon  ▼. 
Dawson.  206 

9.  Issue  was  joined,  in  a  country 
cause,  on  the  12th  of  June^  but 
no  notice  of  trial  was  given  for 
the  ensuing  assizes :  Held,  that  it 
was  too  soon  to  move  for  judg-* 
ment  as  in  case  of  a  nonsuit  in  the 
ensuing  Hilary  term.  Williams 
V.  Davis.  227 

10.  In  debt  for  1501.  Defendant  hav- 
ing pleaded  to  the  whole  action 
that  he  had  paid  Plaintiff  50^., 
Plaintiff  signed  judgment  by  nil 
dicit  for  100/.  Held  irregular. 
Wood  V.  Farr.  247 

11.  Plaintiffs  signed  judgment  and 
taxed  costs  on  the  16th  of  July : 
at  that  time  certain  costs  were 
due  to  Defendant,  on  a  rule  of 
Plaintiffs  which  had  been  dis- 
charged :  Defendant,  to  avoid  ex- 
ecution, paid  debt  and  costs  in 
the  action,  insisting,  that  he  was 
entitled  to  set  off  the  costs  of  the 
rule  discharged,  but  not  making 
any  formal  demand:  upon  motion, 

VOL.  V. 


afterwards,    the  Court    directed 
Plaintiffs     to    pay    those    costs.  * 
Abemethy  and  Another  v.  Paton. 

Page  276 

12.  (1.)  Where  Defendant's  place  of 
abode  could  not  be  discovered  at 
the  time  of  issuing  a  writ  of  sum- 
mons. Held,  that  it  was  sufficient 
to  describe  her,  as  of  her  last 
known  place  of  abode. 

(2.)  By  leave  of  the  Court  or  a 
Judge,  a  writ  of  alias  or  pluries 
summons,  or  a  distringas  thereon, 
may  be  issued  and  bear  teste,  after 
the  previous  writ  of  summons  has 
expired. 

(3.)  An  alias  pluries  to  compel 
appearance  taken  out  after  a  dis- 
tringas had  been  obtained  for  the 
jJurpose  of  proceeding  to  out- 
lawry, was  held  available  notwith- 
standing such  distringas,  the  dis- 
tringas never  having  been  acted 
on  or  delivered  to  the  sheriff. 
Norman  v.  Winter.  279 

13.  A  return  to  a  writ  of  false  judg- 
ment, that  the  Plaintiff  in  error 
has  not  given  security  for  pro- 
secuting his  suit,  is  ill.  Crookes 
V.  Longden.  410 

14.  To  an  action  on  a  promissory 
note.  Defendant  pleaded  that, 
after  the  making  the  note,  Plain- 
tiff drew  a  bill  on  Defendant, 
which  Defendant  accepted,  and 
Plaintiff  received  in  satisfaction  of 
the  note.  Plaintiff  replied  that  he 
did  not  draw.  Defendant  did  not 
accept,  and  Plaintiff  did  not  re- 
ceive the  bill  in  satisfaction.  De- 
fendant having  demurred  to  the 
replication,  Held,  that  the  Court 

3f 
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had  not  jurisdiction  to  set  the 
demurrer  aside  upon  an  affidavit 
that  the  plea  was  totally  false. 
EdvMrds  v.  Greervaoood.  Page  476 
15*  In  an  action  for  non-execution 
of  a  contract  relating  to  works  on 
the  Bedford  Levels  the  Court  re- 
fused to  remove  the  venue  from 
Cambridgeshire  on  an  affidavit 
that  a  large  proportion  of  the  pro- 
perty in  Ckmbridgediire  is  liable 
to  the  rates  imposed  by  the  Bed- 
ford Levd  Corporation.  Thorn- 
ton and  Another  v.  Jennings  and 
Others.  Page  485 

16.  By  a  cognovit,  it  was  declared 
that  judgment  should  not  be  en- 
tered up  till  default  should  be 
made  in  payment  of  an  instalment 
of  the  debty  with  costs,  to  be 

.  taxed  by  the  Master  as  between 
attorney  and  client.  Held  that, 
on  default  in  payment  of  an  in- 
stalment, Plaintift*  was  entitled  to 
sign  judgment,  notwithstanding 
he  had  not  taxed  costs.  Barrett 
V.  Partington.  487 

17.  Defendant  having  been  arrested 
by  Plaintiff  in  an  illegal  manner, 
was  ordered  by  the  Court  to  be 
discharged  out  of  custody  at  his 
suit.  Defendant  being  in  custody, 
however,  in  another  action,  Plain- 
tiff lodged  a  fresh  detainer  against 
him:  Held,  that  Plaintiff  could 
not  legally  do  this  till  he  had 
served  him  with  the  rule  for  his 

1^   discharge.    Pearson  v.  Yefvoens. 

567 

18.  It  is  not  allowed  to  a  party  to 
msike  up  and  deliver  the  issue  in 
demurreri  without  demanding  of 


his  opponent  a  joinder  in  demur- 
rer. Billing  y.  Kightly.  Pftge6S9 
19.  The  Court  reversed  an  outlawrj 
in  an  action  for  12002.  on  pajisent 
of  costs,  without  calling  on  the 
Defendant  to  put  in  baiL 

An  affidavit  in  support  of  anile 
to  reverse  an  outlawry  should 
shew  distinctly  that  the  Defendsnt 
was  abroad  at  the  date  of  tiie 
exigent.    Porter  v.  O^Meara. 

ftge6S6 

PREROGATIVE. 
See  Attaivdsb. 

PRESENTATION. 
See  Advowson. 

PRISONER. 
See  Practice,  I. 


PROBABLE  CAUSE. 
See  EviDBKcx,  8. 

PROMISSORY  NOTE. 
See  SuRBTT. 


QUARE  IMPEDIT. 
See  Apvowsok. 
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SET-OFF. 
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RECOVERY, 

1.  An  estate  tail  granted  by  King 
Charles  IL  to  one  of  his  illegiti- 
mate childrto  for  love  and  affec- 
tion, may  be  well  barred  under 
S  &  4  IF.  4.  c.  74.  s.  15.,  notwith- 
standing the  statute  34  &  S5  H.  8. 
c.  20.  The  Duke  of  Grafton  v. 
The  London  and  Birmingham 
RaUinay  Company.  Page  27 

2*  A  common  recovery  with  double 
voucher,  suffered  by  bare  tenant 
for  life  as  vouchee,  without  feoff- 
ment or  fine,  Held  to  destroy  a 
contingent  remainder  immediately 
expectant  on  the  life  estate,  not- 
withstanding the  statute  l^Eliz. 
c  8.   Doe  dem.  Davies  v.  Gatacre. 

609 

REGULJE  GENERALES. 
Page  160. 

RELEASE. 

The  Court  will  not,  on  a  summary 
application,  set  aside  a  release 
given  to  a  Defendant  by  one  of 

•  two  co-Plaintiffs,  unless  fraud  be- 
tween the  releasor  and  the  De- 
fendant be  clearly  established  by 
the  affidavits  in  support  of  the 
application.  Crook  and  Another 
V.  Stephen.  688 

REMAINDER. 
See  Devise. 


SEPARATION  DEED. 
See  Husband  and  Wife. 


SET-OFF. 

See  Pkactice,  11.    Estoppel. 

Upon  a  dissolution  of  partnership. 
Defendant  agreed  to  pay  his  co- 
partners 6817/*  9f.  Scf.,  as  his  share 
of  the  liabilities  of  the  firm,  they 
taking  the  effects  and  assets,  and 
undertaking  to  pay  a  debt  of 
51,89U  12f.  due  from  the  firm, 
to  Hn  After  the  dissolution,  they 
became  bankrupts,  and  never  paid 
H. :  Held,  that  in  an  action  by 
their  assignees  for  the  681  ?/•  9s. 
Sd.f  the  Defendant  could  not  set 
off  their  undertaking  to  pay  the 
51,891/.  I2s.  to  H.  Abbott  and 
Others^  Assignees  of  J.  P.  Hicks 
and  C.  £.  Hicks,  Bankrupts,  v. 
H.  P.  Hicks.  Page  578 


SHAM  PLEA. 
See  Practice,  14. 

SHERIFF. 
See  Escape. 

SHIPPING. 

See  Charter-party,  Construc- 
tion OF.    Evidence,  1. 

SLANDER. 

See  New  Trial. 
3f  2 
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STATUTE,  CONSTRUCTION  OR 


SPEAKER'S  CERTIFICATE. 
See  Statute,  Construction  of,  4. 

STAMP. 

An  agreement  for  the  purchase  of 
the  herbage  of  a  close  for  five 
months,  at  the  price  of  45/., — 
10/.  to  be  paid  down,  and  a  joint 
promissory  note  to  be  given  for 
the  residue,  payable  within  the 
five  months,— .the  lessee  to  yield 
up  possession  at  the  end  of  that 
time,  and  if  he  failed  to  give  a 
satisfactory  promissory  note,  the 
vendor  to  be  at  liberty  to  re*let 
the  premises,  ^  Held,  sufficiently 
stamped  with  a  1/.  stamp.  Cattle 
v.  Gamble.  Page  46 

STATUTE,   CONSTRUCTION 

OF. 

• 

1.  Plaintiff,  juing  in  C.  P.  for  2/.  15*., 
a  Defendant  who  lived  within  the 
jurisdiction  of  the  Blackheath 
Court  of  Requests,  and  recovering 
only  1/.  2s.  6d.y  Held,  that  the 
sum  recovered  was  to  be  deemed 
the  sum  sought  to  be  recovered, 
and  that  Defendant  was  entitled 
to  his  costs  under  the  Blackheath 
Court  of  Requests  Act,  6  &  7 
Wn  4.  c.  cxx.,  the  statute  1  &  2 
Vict  Ixxxix.,  only  giving  the  su- 
perior courts  jurisdiction  where 
the  sum  sought  to  be  recovered 
amounts  to  40*.    Cross  v.  Collins. 

194 

2.  By  an  enclosure  act,  all  ways 
over  West  Field  were  to  be  ex- 


tinguished as  soon  as  Defendant 
should  have  made  a  new  carriage 
road  across  it;  provided  that 
nothing  contained  in  the  act 
should  deprive  Plaintiff  of  the 
right  of  ingress  and  egress  to 
and  from  a  certain  watercourse 
there,  for  the  purpose  of  opening 
certain  hatches,  and  cleansing  the 
watercourse :  Held,  that  Plaintiff's 
right  of  way  to  the  hatches,  along 
the  side  of  the  stream,  was  not 
extinguished  by  Defendant's  hav- 
ing made  a  more  circuitous  track 
to  the  hatches,  at  some  little  dis- 
tance from  the  side  of  the  stream. 
Held,  also,  that  the  occupier  of 
a  meadow,* irrigated  by  means  of 
the  hatches,  was  a  competent 
witness  in  an  action  brought  by 
the  reversioner  for  the  obstruction 
of  the  way.     Adeane  v.  Mortlock. 

P&ge236 

3.  By  an  act  of  parliament  constitut- 
ing a  joint  stock  company,  the 
company  were  to  apply  the  first 
monies  received  under  the  act  in 
discharge  of  the  expenses  incur- 
red in  obtaining  the  act:  Held, 
that  Plaintiff,  though  a  member  of 
the  company,  might  sue  them  for 
his  time  and  trouble,  and  money 
expended  in  obtaining  the  act. 
Carden  v.  The  General  Cemetery 
Company.  253 

4.  (1.)  The  statute  9  G.  4.  c.  22.,  for 
entering  up  judgment  upon  the 
certificate  of  the  Speaker  of  the 
House  of  Commons,  is  to  be  con- 
strued liberally ;  the  certificate  is 
aprimdjacie  case  for  the  party 
who  appears  on  the  face  of  it  to 


STATUTE  OF  LIMITATIONS. 

be  entitled  to  costs ;  and  the  onus 
lies  on  the  Defeodaot,  if  he  resists 
payment,  to  make  out  that  the 
PlaintifF  is  not  entitled* 

(2.)  The  certificate  is  conclusive 
as  to  the  atnount^of  costs  specified 
in  It. 

(3.)  The  action  on  the  certificate 
may  be  brought  against  any  one 
of  several  persons  named  in  it  as 
liable.      Fector  v.  Bacon. 

Page  302 
5.  The  administration  of  the  charity 
estates  and  funds  comprised  in 
and  described  by  the  seventy-first 
section  of  5  &  6  ^.  4.  c.  76.,  did 
not  continue  after  the  1st  of  Au- 
gust  1836,  in  the    persons    de- 
scribed in  that  section.    Bignold 
and    Another y    Appellants ;    and 
Springfield  and  Others^  Respond-- 
ents.  745 


STATUTE  OF  FRAUDS. 
See  Contract.    Guaranty,  2* 

STATUTE  OF  LIMITATIONS. 

1.  Accounts  not  in  writing  are  not 
accounts  excepted  by  the  statute 
of  limitations. 

2.  Where  a  debtor  owes  his  cre- 
ditor some  debts  from  a  period 
longer  than  six  years,  and  others 
from  a  period  within  six  years, 
and  pays  a  sum  without  appro- 
priating it  to  any  particular  debt, 
such  payment  is  not  a  payment, 
on  account,  to  take  out  of  the 
statute  of  limitations  the  debts 
due  longer  than  six  years :  but, 
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3.  The  creditor  may  at  any  time 
apply  such  payment  to  the  debts 
due  longer  than  six  years.  Mills 
V.  Fotokes»  Page  455 

STAYING  PROCEEDINGS. 
See  Practice,  5. 

STOPPAGE  IN  TRANSITU. 

See  Trover,  2. 

M.  purchased  lead  of  Plaintiff  at 
Newcastle^  without  specifying  any 
place  of  delivery :  after  a  time  M. 
desired  that  it  should  be  for- 
warded to  him  in  London^  and 
Plaintiff  gave  M.'s  agent  at  New" 
castle  an  order  on  Plaintiff's  ser- 
vant for  its  delivery:  the  agent 
indorsed  the  order  to  a  keelman, 
whp  received  the  lead  and  put  it 
on  board  a  vessel  for  London; 
the  vessel  arrived  in  London  on 
the  21st  of  June,  and  Defendants, 
as  wharfingers,  undertook  the  de- 
livery of  the  lead :  M.  failed  on 
that  day:  on  the  23d  and  24th 
Mm  demanded  the  lead  of  the 
captain  of  the  vessel,  who  refused 
to  deliver  it,  though  the  freight 
was  tendered,  alleging  that  De- 
fendants Jiad  stopped  it  on  ac- 
count of  the  failure  of  Af.  On 
the  28th  a  letter  arrived  from 
Plaintiff  ordering  the  lead  to  be 
stopped  in  transitu:  it  was  then 
on  board  a  lighter  belonging  to 
Defendants :  Held,  that  the  tran- 
situs  was  not  at  an  end,  and  that 
Plaintiff  was  in  time  to  stop  the 
lead.  Jackson  v.  Nichol  and 
Another.  508 
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'  TRESPASS. 


TROVER. 


SURETY. 
See  INSOLVENT  Debtor. 

Plaintiffii  advanced  2600?.  to  C.  upon 
the  security  of  an  indenture  of 
mortgage  executed  by  C,  and  a 
promissory  note  for  SGOtf.y  in 
which  Defendant  joined  as  a 
surety:  at  the  time  of  the  ad- 
vance, C.  owed  PlaintiA  800/.| 
which  was  deducted  from  the 
26002.,  but  the  recital  of  the 
mortgage  deed,  which  was  read 
by  Plainti&'  agent  in  the  pre- 
sence of  Defendant,  stated,  un- 
truly, that  the  800/.  had  been 
paid :  Held,  that  this  was  a  fraud 
in  law,  which  released  Defendant 
from  his  liability  on  the  promis- 
sory note.  Sione  and  Others  v. 
Campion*  Page  142 

SURRENDER. 

Executrixes  of  tenant  from  year  to 
year  signed  the  following  instru- 
ment :  — "  We  do  hereby  re- 
nounce and  disclaim,  and  also 
surrender  and  yield  up  to  the 
lessor,  all  right,  title,  interest, 
use,  trust,  term,  and  terms  of 
years  whatsoever ;  and  possession 
of  that  messuage  called  B. 

Held  a  surrender,  and  not  a 
disclaimer.  Doe  dem.  Wyati  v. 
Stagg,  56^ 


TRESPASS. 

Plaintiff  being    distrained    on    for 
rent,  gave  Defendant,  her  land- 


lord, the  following  undertaking,— 
"  In  consideration  of  Mr.  C  giv- 
ing  me  the  furniture  diatraiDed 
for  rent,  I  undertake  to  give  bim 
possession  of  the  premises  on  or 
before  one  week  from  the  date 
hereof."  Plabtiff  acted  on  this 
instrument  by  selling  some  of  the 
furniture  for  her  own  use,  and  at 
the  end  of  a  week  Defendant 
took  possession.  Plaintiff  having 
sued  him  in  trespass,  and  Defend- 
ant having  pleaded  leave  and 
licence.  Held,  that  the  above  in- 
strument established  the  plea. 
Feltham  v.  Cartxorighi  and  Others* 

P^569 

TROVER. 

1.  fV.  captain  of  a  ship,  pledged  his 
chronometer  to  Defendants,  the 
owners  of  the  ship,  in  consider- 
ation of  their  advancing  him  50^, 
and  ^allowing  him  the  use  of  the 
instrument  during  a  voyage  on 
which  he  was  about  to  depart: 
after  the  voyage  he  placed  it  at 
the  makers,  and  there  pledged  it 
to  Plaintiff,  for  whom  the  makers 
being  ignorant  of  the  pledge  to 
Defendants,  agreed  to  hold  it: 
the  money  advanced  by  Defend- 
ants not  having  been  repaid. 
Held  that  the  property  of  the 
instrument  was  in  Defendants. 
Reeves  v.  Capper  and  Another* 

136 

2.  Defendants  sold  to  Plaintifi 
wheat,  for  which  Plaintifi  were 
to  pay  by  a  draft  on  a  London 
banker:  Defendants  delivered  the 
wheat  to  a  carrier,  and  sent  the 
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bill  of  lading  to  Plaintifi,  but 
took  the  wheat  again,  and  sold  it 
before  it  came  to  Plaintifi'  pos- 
session, because  Plainti£&  failed 
to  send  a  draft  on  a  London 
banker :  Held,  that  Plaintiffs 
could  not  sue  Defendants  in  tro- 
ver for  the  wheat.  WUmshurst 
and  Another  V.  Botoker  and  An- 
other. Page  541 


USURY. 


A  loan  of  money  at  more  than  5 
per  cent,  upon  the  security  of  a 
deposit  of  a  lease,  a  warrant  of 
attorney,  and  a  promissory  note, 
is  not  protected  by  3  &  4  J^.  4. 
c.  98.  s.  7«    Berrington  v.  Collis. 

VARIANCE. 
See  Liquidated  Damages. 


VENUE. 
See  Practice,  7.  15. 


VERDICT. 
See  Estoppel.    Pleading,  10. 


WAY. 

See  Deed,  Construction  of,  2. 
Pleading,  10. 

WILL. 

See  Evidence,  9. 

WITNESS. 
See  Evidence,  5. 

WRIT  OF  SUMMONS. 
See  Practice,  8. 

WRITS,  FORMS  OF,  366. 
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